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PRACTICE    REPORTS 


SUPREME  COURT. 

SAMUEL  S.  PURVIS,  appellant  agt.  JAMES  D.  GRAY,  res- 
pondent. 

The  provision  of  §  371  of  the  Code,  requiring  seivice  of  an  offer,  to  allow  judgment  to 
be  corrected,  upon  the  appellant  and  the  justice,  is  applicable  to  the  party,  when 
the  appeal  is  made  by  the  party  in  person  ;  but  when  an  attorney  appeals,  section 
417  of  the  Code  substitutes  the  attorney  in  the  place  of  the  party;  and  the  offer 
must  then  be  served  on  the  attorney  and  the  justice. 

Albany  General  Term,  March,  1SG9. 

MILLER,  INGALLS  and  HOGEBOOM,  Justices. 

The  plaintiff  recovered  judgment  in  justices  court  for 
$133.00,  and  on  a  new  trial  in  the  county  court  the  judg- 
ment was  reduced  to  $92.00.  The  defendant,  by  his 
attorney,  brought  an  appeal,  and  in  his  notice  of  appeal 
claimed  that  the  judgment  should  have  been  more  favorable 
to  him,  in' that  it  should  have  been  for  only  $40.00.  With- 
in fifteen  days  after  service  of  the  notice  of  appeal,  the 
respondent,  by  his  attorney,  served  upon  the  justice,  and 
also  on  the  appellant,  personally,  a  written  offer  that  the 
judgment  might  be  reduced  to  SSS.OO. 

After  verdict  in  the  county  court  both  parties  had  their 
costs  duly  taxed,  and  the  clerk  thereupon  docketed  a  judg- 
ment in  favor  of  the  respondent,  including  therein  respond- 
ent's costs. 

The  plaintiff  moved  the  county  court  to  correct  such 
judgment  by  striking  out  the  amount  of  costs,  and  by 
You  XXXIX.  1 


Purvis  agt.  Gray. 


deducting  from  the  amount  of  the  respondent's  verdict  the 
appellant's  costs  on  this  appeal — amounting  to  $47.38. 

This  motion  was  denied  with  ten  dollars  costs,  and  the 
plaintiff  appealed  to  this  court. 

R.  W.  PECKHAM,  Jr.,  for  appellant. 
A.  J.  COLVIN,  for  respondent. 

By  the  cotirt,  MILLER,  J. — According  to  the  provisions  of  the 
Code — }  371,  the  offer  to  allow  the  judgment  to  be  corrected 
must  be  served  upon  the  appellant  and  the  justice,  and  did  this 
section  stand  alone  there  would  be  no  question  that  a  strict 
compliance  with  its  requirements  was  necessary.  It  is  pro- 
vided however  by  §  417,  that  where  a  party  shall  have  an 
attorney  in  the  action  the  service  of  papers  shall  be  upon 
the  attorney  instead  of  the  party. 

I  am  inclined  to  think  that  the  latter  section  was  intended 
to  substitute  the  attorney  in  the  place  of  the  party,  in  all  cases 
where  an  attorney  has  appeared.  "It  is  general  in  its  charac- 
ter and  cannot  be  restricted,  unless  it  can  be  fairly  construed 
not  to  apply  to  a  proceeding  jn  the  nature  of  an  appeal 
from  a  judgment  rendered  in  a  justice's  court.  Such  an 
appeal  is  intended  to  remove  the  case  to  the  county  court, 
and  the  service  of  the  notice  of  appeal  is  the  first  prelimin- 
ary step  towards  the  accomplishment  of  this  object.  When 
this  is  done,  the  county  court  can  compel  a  returnj  and  has 
jurisdiction,  at  least  to  a  certain  extent,  over  the  court  below. 
Whether  it  has  authority  to  compel  a  compliance  with  the 
statute  is  not  important  in  my  opinion,  and  it  is  I  think, 
sufficient  that  an  attorney  has  appeared  in  the  place  of  the 
party,  to  compel  the  other  side  to  serve  all  notices  upon 
him.  I  see  no  good  reason  however,  why  the  county  court, 
to  whom  a  return  must  be  made,  has  not  the  power,  upon 
the  proceedings  being  properly  before  it,  to  control  the  judg- 
ment, which  is  finally  to  be  enforced.  The  justice  is  bound 
to  return  all  that  has  transpired  before  him,  and  if  he  fails 
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to  perform  his  duty  in  this  respect,  a  remedy  exists  to  com- 
pel a  return,  so  far  as  it  is  essential,  for  a  proper  disposition 
of  the  case.  Any  willful  neglect,  on  his  part  which  cannot 
be  remedied  by  the  appellate  court,  would  probably 
render  him  responsible  for  damages. 

I  cannot  therefore,  but  regard  the  proceeding  as  one  in 
the  action  in  which  the  party  is  bound  to  consider  the  fact, 
that  an  attorney  has  appeared,  and  adapt  his  course  of  action, 
accordingly  in  the  service  of  papers  in  the  case. 

Nor  is  there  any  force  in  the  position  that  the  papers  to  be 
served  upon  the  justice,  might  with  equal  propriety  be 
served  upon  the  attorney  ;  for  the  statute  provides  for  the 
service  upon  two  parties,  the  appellant  and  the  justice,  and 
while  another  provision  makes  the  attorney  a  substitute 
for  the  appellant,  it  furnishes  none  in  the  place  of  the 
justice. 

There  is  no  doubt  that  the  service  of  the  notice  in  this 
case,  was  made  in  good  faith  upon  the  appellant  in  person, 
and  the  objection  made -to  the  validity  of  the  service  is 
strictly  of  a  technical  character ;  but  even  if  it  be  conceded 
that  in  fairness,  the  notice  should  have  been  returned,  we 
are  only  authorized  to  regard  the  matter  in  its  legal  aspect, 
and  looking  at  it  in  that  point  of  view,  I  do  not  think  that 
a  neglect  to  return  a  notice  illegally  served  estops  a  party 
from  taking  advantage  of  the  statutory  provision.  Although 
it  may  have  come  to  the  knowledge  of  the  attorney,  it  does 
not  waive  the  defect,  as  the  statute  prescribes  the  manner 
and  form  of  the  service ;  and  not  having  been  complied 
with,  it  is  not  a  lawful  and  valid  service,  and  in  fact  no 
service  whatever; 

The  fact  that  the  provision  cited  from  $  371  of  the  Code, 
was  enacted  when  §  417  was  in  force,  does  not  I  think, 
prevent  its  application  to  cases  arising  under  the  former 
section.  It  must  be  considered  as  adopted  in  reference  to 
existing  provisions  of  the  Code,  then  in  force,  and  does  not 
supersede  or  render  them  ineffective.  Statutes  like  the 
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one  referred  to,  which  are  thus  enacted,  obtain  no  pre- 
cedence because  they  are  later  in  point  of  time  and  must  be 
construed  in  reference  to  existing  provisions  of  a  general 
character,  as  it  must  be  assumed  that  they  are  passed  with 
such  provisions  in  view.  The  provision  of  §  371  requiring 
service  upon  the  appellant,  is  applicable  to  the  party  when 
the  appeal  is  made  by  the  party  in  person,  but  when  an 
attorney  appeals,  §  417  substitutes  the  attorney  in  the  place 
of  the  party. 

I  think  that  the  county  court  was  right  in  its  decision 
and  the  order  must  be  affirmed  with  ten  dollars  costs  of 
appeal. 
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SUPKEME  COURT. 

JAY  GOULD  and  FREDERICK  A.  LANE,  agt.  JAMES  THOMPSON, 
HENRY  T.  MORGAN,  THE  ERIE  RAILWAY  COMPANY,  and 
others. 

Two  of  the  directors  of  the  Erie  Railway  Company  cannot  sustain  an  action  against 
the  defendants,  part  of  whom  are  directors  of  said  company,  (the  company  also  a 
defendant)  and  a  part  are  preferred  stockholders,  to  restrain  them  from  the  further 
prosecution  of  actions  against  said  company  ;  to  secure  an  accounting  for  the  net 
earnings  for  1868.  and  for  payment  of  a  dividend  out  of  such  earnings  on  the  pre- 
ferred stock  of  the  company — Because, 

1st,  The  plaintiffs  arej  not  the  real  parties  in  interest — The  company  alone  could 
maintain  such  an  action,  if  maintainable. 

2d,  The  defendants  have  no  common  interest  in  the  subject  matter  of  the  suit  or  the 
relief  demanded. 

3d,  The  plaintiffs,  without  bringing  a  cross  suit,  could  have  all  the  matters  they 
seek  to  have  determined  in  this  action,  determined  in  the  action  by  the  stock- 
holders. 

Tompkins  Special  Term,  December  14,  1868. 

MOTION  to  set  aside  injunction  restraining  defendant 
Thompson,  and  others,  preferred  stockholders  of  the  Erie 
Railway  Company,  from  the  further  prosecution  of  actions 
against  said  company,  to  secure  an  accounting  for  the  net 
earnings  for  L86S,  and  for  payment  of  a  dividend  out  of 
such  net  earnings  on  the  preferred  stock  of  said  company. 

FRANK  THOMPSON,  for  the  motion. 
HIRAM  GRAY,  opposed. 

BOARDMAN,  J. — The  motion  to  set  aside  this  injunction 
must  be  granted  for  the  following  reasons : 

First,  The  plaintiffs,  who  are  two  of  the  directors  of  the 
Erie  Railway  Company,  are  not  the  real  parties  in  interest, 
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(Cock,  $  111).  In  fact  they  have  no  interest  in  the  subject 
matter  of  the  action  within  the  meaning  of  $  117  of  Code, 
nor  are  they  trustees  under  §  113.  If  all  the  directors  had 
been  joined  as  plaintiffs  instead  of  two,  it  would  not  have 
improved  the  plaintiffs  condition.  The  company  alone 
could  maintain  such  an  action  if  maintainable.  (N.  Y. 
&  N..  H.,  E.  E.  Co.,  agt.  Schuyler,  17  N.  Y.,  592.)  The 
directors  are  not  necessary  or  proper  parties ;  whate\7er 
judgment  or  decree  binds  the  company  binds  the  directors 
who  are  only  the  agents,  the  hands  of  the  company. 

The  plaintiffs  in  this  action  can  obtain  no  decree  settling 
the  rights  of  the  defendants  between  themselves.  Defend- 
ants have  no  claims  against  the  plaintiffs  upon  which  affirm- 
ative relief  could  be  supported.  Nor  have  the  plaintiffs, 
either  personally  or  as  trustees  or  directors,  any  equitable 
claim  against  any  or  all  of  the  defendants.  (1  Abb.  381 ;  1 
E.  D.,  Smith,  349  ;  Story  Eq.  PI,  §§  231,  232,  235  5  6  John. 
Ch.,  46  ;  11  N.  Y.,  94.) 

Second,  The  defendants  have  no  common  interest  in  the 
subject  matter  of  the  suit  or  the  relief  demanded.  Part  of 
the  defendants  are  directors  of  the  Erie  Railway  Company, 
(which  is  also  a  defendant,)  and  part  preferred  stockholders. 
They  may  have  no  joint  or  common  interest  or  liability,  but 
upon  the  contrary  their  interests  are  diverse  and  opposing. 
(Story's  Eq.  PL,  ^  533  &c.\  Code,  §§  118,  119  j  7  Abb.  Pr. 
E.,  41,  67;  81(7.,  239.) 

Third,  The  relief  sought  in  this  action  is  the  instruction 

7       "  O 

of  the  court  to  the  plaintiffs,  as  to  their  duty  in  the  premises. 
That  instruction  would  have  followed  as  a  necessary  con- 
sequence from  the  action  by  the  preferred  stockholders,  so 
far  as  respects  all  the  parties  to  this  action.  It  could  have 
bound  no  others,  nor  can  this  action,  because  other  persons 
who  may  be  interested  in  the  profits  of  the  company  are 
not  made  parties.  In  this  respect  therefore,  the  plaintiffs 
were  not  justified  in  bringing  a  cross  suit,  because  all  that 
can  be  determined  in  this  action  could  have  been  as  well  or 
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better  determined  in  the  action  by  the  stockholders.  (5 
Abb:,  55  ;  S.  C.j  U  How.,  178  ;  5  Sand.,  6-12 ;  1  Barb.,  Ch. 
Pr.,  53.) 

Ordinarily  it  is  improper  to  restrain  by  injunction  in  one 
suit,  proceedings  in  the  same  court  in  another  action  where 
the  same  relief  may  be  granted.  (2  Abb.  N.  S.-  58 ;  26 
How.,  448  ;  16  Id.,  244,  23  Id.,  174;  Clarke,  Ch.  E.,  309; 
1  Whit.  Pr.,  461,  §  99,  3d  Ed.) 

Fourth,  The  only  aspect  in  which  this  action  can  be  sus- 
tained, is  to  prevent  a  multiplicity  of  suits.  It  has  already 
been  shown  that  such  an  action  should  have  been  brought 
by  the  Erie  Railway  Company,  as  plaintiffs — that  two  of 
its  directors  have  no  such  interest  in  the  question  as  would 
make  them  proper  parties  plaintiff  if  parties  at  all — that  the 
parties  defendant  have  no  common  interest  in  the.  relief 
demanded  and  the  matters  in  controversy — that  their  rights, 
interests  and  duties  are  diverse  and  opposite,  and  cannot  be 
adjusted  between  themselves  in  this  action. 

It  follows  therefore,  that  this  action  cannot  be  sustained 
and  the  injunction  should  not  stand. 

Upon  the  propriety  of  granting  injunctions  to  prevent  a 
multiplicity  of  suits.  (See  10  Abb.,  284,  and  cases  cited,  8 
Id.,  239 ;  14  N.  Y.,  534,  541.) 

Fifth,  It  may  well  be  doubted  whether  an  injunction 
ought  to  be  granted  in  this  action,  to  restrain  proceedings 

in    another   action  in  the   same  court,  between  the  same 

i  _       ' 

parties,  when  equal  and  greater  relief  could  have  been  had 
in  such  other  action  by  motion,  answer  or  decree.  The 
authorities  are  adverse  to  such  use  of  the  power  of  the  court. 
(Voorhie's  Code,  8th  Ed.,  402,  (d.) ;  1  Till,  and  Shear.  Pr., 
677;  1  WJiit.  Pr.,  461,  §  99.) 

It  is  apparent  that  relief  to  the  same  extent  and  of  the 
same  efficacy  cannot  be  had  in  this  cause,  even  if  maintain- 
able. If  this  action  cannot  be  maintained,  it  is  of  no  con- 
sequence  which  action  was  first  commenced.  The  preferred 
stockholders  have  the  right  to  test  the  question,  whether 
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the  Erie  Railway  Company  have  earned  a  dividend  upon 
the  preferred  stock,  and  if  so  to  enforce  the  duty  of 'said 
company,  to  declare  and  pay  such  dividend. 

There  is  too  much  doubt  about  the  plaintiffs  cause  of 
action,  the  plaintiffs  interest  and  the  right  to  an  injunction 
under  the  circumstances,  to  permit  this  order  to  stand. 

The  motion  of  defendant  Thompson,  to  set  aside  the  in- 
junction heretofore  granted  in  this  action  against  him,  is 
granted  with  $10  costs  of  this  motion  to  defendant  Thomp- 
son, against  the  plaintiffs. 
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SUPREME  COURT. 


STEPHEN  VAN   RENSSELAER,  agt.    JAMES    LAYMAN   and 
HIRAM  BENJAMIN. 


A  'joint  action  against  several  defendants  may  be  brought  to  recover  rent  reserved 
upon  tbe  several  pieces  of  land  owned  by  them  in  severally,  and  a  several  judg- 
ment against  them  may  be  rendered  for  their  respective  proportions  of  the  rent, 
where  an  apportionment  of  the  whole  rent  claimed  is  necessary 


Albany  Circuit,  September,  1853. 

ON  the  6th  of  May,  1794,  a  lease  in  fee  was  executed 
by  Stephen  Van  Rensselaer  (deceased)  to  Sylvan  us  Cooper, 
for  261  acres  of  land,  in  Rensselaerville,  Albany  County, 
known  as  lot  No.  241,  on  which  was  reserved  an  annual 
rent;  and  on  the  15th  day  of  January,  1SOS,  the  said 
Van  Rensselaer,  leased  to  Hezekiah  Watson  and  Job 
Sisson,  220  acres  of  land  in  the  same  town,  known  as  lot 
No.  261,  with  a  like  reservation  of  rent.  The  plaintiff 
has  become  entitled  by  devise  to  the  interests  of  the  lessor  in 
both  these  leases.  In  1S48,  the  defendants  purchased  and  be- 
came the  assignees  of  100  acres  of  lot  No.  261,  and  26£  acres 
of  lot  No.  241,  and  on  the  12th  day  of  March,  1848,  the  defend- 
ants divided  said  parcels  between  themselves  by  executing 
quit-claim  deeds  to  each  other,  whereby  said  Layman  be- 
came the  owner  of  47  47-100  acres  of  lot  No.  261,  and  1G£ 
acres  of  241,  and  Benjamin  became  the  owner  of  52  53-100 
acres  of  lot  No.  261,  and  about  10  acres  of  lot  241,  and 
since  that  time  the  defendants  have  owned  and  possessed 
such  divided  portions  in  severalty  until  sometime  in  the 
spring  of  1S52.  The  rents  due  on  such  portions  from  1848 
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to   1852,  inclusive  amounts  to  $124.14,  and  the  plaintiff* 
claims  to  recover  one  half  that  sum  against  each  defendant. 

JENKINS  and  COOPER,  attorneys  for  plaintiff. 
NORMAN  W.  FALK,  attorney  for  defendants. 

A.  J.  PARKER,  J. — On  these  facts  it  is  clear  that  a  separate 
action  might  have  been  maintained  against  each  defendant,  to 
'recover  the  rent  upon  the  land  that  had  thus  come  to  him  as 
the  assignee  of  the  lessee.  But  the  defendants' counsel  con- 
tends that  a  recovery  against  each  defendant  separately,  can- 
not be  had  in  this  action  against  both  defendants. 

This  is  not  a  case  of  uniting  actions  against  different  per- 
sons upon  several  contracts.  The  plaintiff's  right  to  re- 
cover depends  upon  privity  of  estate,  and  not  upon  privity 
of  contract;  (2  Barb.  S.  C.  R.,  644,)  each  defendant  is  liable 
to  the  extent  of  his  proportionate  share  of  the  land  leased, 
because  he  has  become  the  assignee  of  such  land. 

If  this  action  is  to  be  regarded  only  as  a  substitute  for  an 
action  at  law,  it  will  not  admit  of  several  judgments  against 
these  defendants  ;  for  two  several  and  distinct  causes  of 
action  against  different  persons,  cannot  be  joined  in  one 
action  under  the  Code,  any  more  than  they  could  have  been 
under  the  former  practice.  Such  misjoinder  would  be  fatal 
on  demurrer  if  it  appeared  on  the  face  of  the  complaint. 
(Code  Sec.  144,  Sub.  5.) 

But  the  plaintiff  claims  to  recover  several  judgments  on 
the  ground  that  this  action  is  a  substitute  for  a  suit  in 
equity,  and  not  for  an  action  at  law.  It  was  held  in  (Living- 
ston agt.  Livingston,  4  John.  Ch.  B.,  287,)  that  rent  might 
be  recovered  in  equity  where  the  remedy  had  become  diffi- 
cult and  doubtful  at  law,  or  where  there  was  a  perplexity 
or  uncertainty  as  to  the  title  or  as  to  the  extent  of  the 
defendants  liability.  This  jurisdiction  of  a  court  of  equity 
is  well  established.  (2  Brown,  C.  C.,  338,  518  ;.l  Ash.,  598; 
13  Price,  721;  Com.  Di.  Chancery,  4  n.;  1  Kent,  Adams 
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Equity,  238,  n.,  1  ;  I  Freem.  Ch.  E.,  99  ;  1  /SWy  ^g.  Jk, 
6S4.) 

Before  an  action  for  a  discovery  was  abolished  by  the 
Code',  (Code,  Sec.,  3S9,)  a  'bill  would  have  been  properly 
filed  in  this  case  for  a  discovery.  But  according  to  the 
present  practice,  the  plaintiff  could  only  allege  the  facts  as 
far  as  they  were  within  his  knowledge,  and  then  obtain  a 
discovery  by  examining  the  defendants  as  witnesses  on  the 
trial.  Here  the  planitiff  was  ignorant  of  the  extent  of  the 
defendants'  title  and  of  the  extent  of  their  liability  ;  how 
much  of  the  land  they  owned  and  whether  they  had  divided 
it  among  themselves  and  to  what  extent  and  in  what  pro- 
portions, were  facts  exclusively  within  the  knowledge  of 
the  defendants,  and  could  be  ascertained  by  an  examination 
of  the  defendants.  The  plaintiff  accordingly  brought  his 
action  against  both  defendants  for  the  whole  rent  due,  and 
alleged  in  his  complaint  that  he  did  not  know  and  could  not 
state  in  what  proportions  the  defendants  held  such  land, 
and  prayed  judgment  against  the  defendants  jointly,  if  it 
should  turn  out  that  they  were  jointly  liable  or  severally  for 
their  proper  portions  and  for  a  proper  apportionment  be- 
tween them.  After  issue  joined,  the  facts  were  admitted 
by  a  stipulation  of  the  defendants'  attorney,  without  the 
necessity  of  a  personal  examination  of  the  defendants.  A 
discovery  was  thus  virtually  obtained  by  which  the  plain- 
tiff ascertained  that  the  land  had  been  divided  between  the 
defendants  and  the  extent  of  such  apportionment. 

The  fact  that  an  apportionment  was  necessary,  made  the 
case  a  proper  one  for  equity  jurisdiction.  (1  Story  Eq., 
Juris.  410-418.)  The  plaintiff  was  entitled  to  recover  the 
rent  due.  How  much  each  defendant  ought  to  pay  might 
depend  upon  the  value  of  the  several  parts  held  by  each,  as 
well  as  upon  the  quantity  or  number  of  acres.  '(Van 
Rensselaer  agt.  Gallup,  5  Denio>  454.)  In  this  question 
both  defendants  had  interests  adverse  to  each  other,  and  it 
was  proper  that  both  should  be  made  parties  for  the  purpose 
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of  securing  a  satisfactory  adjustment,  and  as  an  assignee  of 
part  of  the  land,  could  not  be  made  liable  for  the  whole 
rent,  (2  Barb.  S.  C.  R.,  644,)  it  was  necessary  to  charge 
each  defendant  with  his  proportionate  part. 

The  remedy  in  this  case  has  not  been  abridged  by  the  Code ; 
any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or 
who  is  a  necessary  party  to  the  complete  determination  or 
settlement  of  the  questions  involved  therein.  (Code  Sec., 
118).  There  is  nothing  multifarious  in  this  case.  It  pre- 
sents but  one  subject  matter  for  adjustment,  and  in  that, 
both  defendants  as  well  as  the  plaintiff,  have  interests  which 
could  only  be  properly  determined,  when  all  the  parties 
named  were  before  the  court. 

The  defendants  suffer  nothing  by  being  joined  in  the 
action,  on  the  contrary  it  divides  the  expense  of  the  litiga* 
tion. 

The  authority  of  the  Code  is  also,  ample  to  enable  the 
court  to  render  several  judgments  against  the  defendants. 
(Code,  274).  In  this  respect  the  Code  has  placed  all  actions 
upon  the  same  footing  as  existed  in  equity  cases  under  the 
former  practice. 

In  this  case  it  appears  that  each  defendant  has  nearly  an 
equal  quantity  of  the  land,  and  in  the  absence  of  further 
proof,  the  presumption  is  that  each  part  is  of  equal  value  ; 
the  plaintiff  is  therefore,  entitled  to  a  judgment  against  each 
defendant  for  $62.07,  it  appearing  that  the  whole  rent  due 
is  $124.15. 
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SUPREME  COURT. 

HENRY  C.   STEVENS,   respondent,  agt.   SETH  F.   BENTON, 

appellant. 

When  a  party  appeals  from  a  justice's  judgment  for  a  new  trial,  he  can,  in  the  appel- 
late court,  raise  all  questions  which  were  properly  raised  in  the  court  below, 
(execpt  such  as  were  raised  to  proceedings  which  took  place  on  the  trial  of  the 
action,)  as  fully  as  he  could  do  if  the  appeal  were  on  questions  of  law  only. 

On  an  application  to  a  iustice  of  the  peace  for  a  short  attachment  under  the  act  of 
1831,  the  affidavit  should  state,  not  only  that  "  no  warrant  can  issue  against  the  de- 
fendant," but  the  facts  or  circumstances  to  show  that  the  demand  is  such  that  under 
the  act  no  warrant  can  be  issued  against  him ;  because  in  many  cases  of  demand, 
a  warrant  may  issue  under  the  act  of  1831,  although  it  arose  on  contract.  If  the 
affidavit  does  not  show  how  the  demand  arose  on  contract,  the  justice  cannot 
judge  whether  a  warrant  can  issue  or  not. 

A  justice  of  the  peace  cannot  take  jurisdiction  to  decide  any  question  between  the 
parties  in  the  action,  unless  the  defendant  appears  in  such  manner  as  to  confer 
jurisdiction. 

Where  a  short  attachment  is  issued,  under  the  act  of  1831,  and  returned  not  person- 
ally served,  a  special  appearanee  by  the  defendant,  on  the  return  day,  for  the  pur- 
pose of  objecting  to  the  sufficiency  of  the  affidavit  upon  which  the  attachment  was 
issued,  is  not  such  an  appearance  as  to  give  the  justice  jurisdiction  to  decide  any 
objection  between  the  parties.  The  appearance  of  the  defendant  required  by  the 
act,  should  be  a  general  appearance,  to  confer  jurisdiction. 

It  is  only  upon  the  return  of  process,  which  purports  to  confer  jurisdiction,  that  the 
defendant  can  appear  specially  and  object  to  the  regularity  of  the  process.  An 
attachment  not  personally  served,  is  not  such  process. 

The  only  time  the  defendant  can  appear  specially  in  such  case,  and  object  to  the 
regularity  of  the  attachment  proceedings,  is  on  the  return  of  the  summons.  If  the 
defendant  then  does  not  raise  the  objection,  but  voluntarily  appears  and  joins 
issue  upon  the  merits,  and  goes  to  trial,  he  cannot  raise  it  in  the  appellate  court. 

In  an  action  for  work,  labor  and  services,  several  witnesses  were  asked,  "  how  much 
were  the  services  of  the  plaintiff  worth,  with  board  f"  Others  were  asked,  "how 
much  were  his  services  worth,  over  and  above  his  board  1"  Held,  competent, 
although  it  did  not  appear  that  the  witnesses  were  competent  to  speak  of  the 
value  of  his  board.  (Following  the  deccision  in  the  case  of  Leu-is  agt,  Trickey,  20 
Barb.,  387.) 

One  of  the  plaintiff's  witnesses  being  asked,  "what  was  plaintiff  receiving  from 
Griffin  ?" — for  whom  plaintiff  had  worked  at  the  same  business  previous  to  work- 
ing for  the  defendant.  Held,  clearly  improper.  A  new  trial  granted  upon  this 
exception. 

Fifth  District,  Syraciise,  General  Term,  January,  1870. 
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Before  MORGAN,  MULLIN,  FOSTER  and  DOOLITTLE, 
Justices. 

APPEAL  from  an  order  of  the  Oneida  County  Court,  deny- 
ing a  motion  for  a  new  trial,  upon  the  case  and  exceptions. 
The  action  was  commenced  June  17th,  1868,  by  short 
attachment  proceedings  against  defendant  as  a  non-resident, 
under  33d  section  of  act  to  abolish  imprisonment  for  debt. 
The  defendant  appeared  on  return  of  attachment,  and  ob- 
jected to  further  proceedings  on  the  ground  that  the  affida- 
vit, on  which  it  was  issued,  was  insufficient.  Objection 
overruled,  A  short  summons  was  issued  returnable  June 
22d,  1868,  when  parties  appeared  and  joined  issue.  The 
action  was  tried  June  26,  1868,  and  judgment  rendered  for 
plaintiff  for  $126.25,  damages,  and  costs  $12.50.  The 
defendant  appealed  to  the  county  court  of  Oneida  county 
for  a  new  trial.  At  a  term  of  Oneida  county  court,  when 
called  for  trial,  January  5,  1S69,  the  defendant  renewed 
the  objection  to  the  sufficiency  of  the  affidavit  on  which 
attachment  issued,  subject  to  plaintiff's  objection,  and  asked 
that  the  judgment  be  reversed  on  the  ground  stated.  The 
motion  was  denied,  and  the  defendant  excepted.  A  jury 
was  then  empanelled  and  the  action  tried  ;  it  resulted  in  a 
verdict  for  the  plaintiff,*  for  $126.25.  A  motion  was  made 
in  the  county  court  upon  the  case  and  exceptions  as  settled, 
for  a  new  trial ;  it  was  denied,  and  from  the  order  denying 
the  motion  the  defendant  appeals  to  this  court. 

JNO.  D.  KERNAN,  for  appellant. 

I.  The  question  as  to  the  sufficiency  of  the  affidavit  upon 
which  the  attachment  issued,  was  properly  raised  in  the 
justice's  court. 

(a.)  It  was  raised  at  the  proper  time;  at  the  first  oppor- 
tunity when  under  the  statute  the  defendant  could  appear, 
and  at  a  time  when  he  had  a  right  to  appear  generally,  and 
hence  to  appear  specially  for  the  purpose  af  objecting. 
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(i  Majus  in  se  continet  minus".  (Laws  0/1831,  p.  404,  Sec., 
SS ;  Conway  agt.  Hitchins,  9  Barb.,  378,  381). 

(b.)  The  objection  was  sufficiently  specific  to  save  the 
rights  of  the  defendant.  t  It  substantially  asked  the  justice 
to  dismiss  the  proceedings,  and  fhe  ruling  was  substantially 
excepted  to  so  far  as  necessary  in  justice's  court.  A  general 
objection  is  sufficient,  where  the  objection  could  not  have 
been  obviated  had  it  been  specifically  pointed  out.  (2  Waifs 
Pr.  p.,  634  ;  Merritt  agt.  Seaman,  2  Scld.  168). 

(1.)  The  plaintiff  understood  the  grounds  of  the  objec- 
tion, and  did  not  ask  that  it  be  made  more  specific. 

(2.)  "In  reviewing  proceedings  before  justices  of  the 
peace,  it  is  the  province  of  the  court  to  give  them  and  all 
the  acts  of  the  parties  upon  the  trial,  a  fair  and  reasonable 
construction,  such  as  it  may  be  supposed  was  intended  by 
the  parties,  and  understood  by  the  court,  and  so  as  to  save 
and  not  destroy  the  rights  of  parties.  We  are  not  to  look  for 
the  same  precision/'  &c.  (Wilson  agt.  Elwood,  28  N.  Y., 
119-20). 

(c.)  The  objection  was  not  waived  by  the  defendant's  sub- 
sequently joining  issue  and  trying  the  case  on  the  merits. 
This  is  well  settled.  (2  Waifs  Pr.  p.}  20,  and  cases  there 
cited',  4  Denio,  71,  93). 

(d.)  It  is  assumed  that  the  question  will  be  here  con- 
sidered only  as  raised  in  the  county  court.  None  of  the 
preceding  objections  were  there  raised  to  the  renewal  of 
the  motion,  and  no  objection  was  made  in  the  county  court 
to  the  broader  presentation  of  the  question  there  made ; 
hence  none  of  the  preceding  objections  can  be  now  raised. 

II.  The  question  as  to  the  sufficiency  of  the  affidavit  on 
which  the  attachment  issued,  was  fairly  before  the  county 
court,  when  raised.  The  defendant  did  not  waive  the  ob- 
jection taken  before  the  justice,  by  appealing  for  a  new 
trial,  and  the  return  of  the  affidavit  by  the  justice  was 
official  and  proper. 

(a.)  Under  the  practice  prior  to  the  Code,   parties  could 
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have  the  questions  of  law,  raised  and  passed  upon  in  the  court 
below,  reviewed  as  well  in  appeal  cases  as  in  cases  brought 
up  by  writ  of  certiorari.  (Bennett  agt.  Ingersoll,  24  Wend., 
113;  Malone  agt.  Clarke,  2  Hill,  657). 

(b.)  Admitting,  however*  that  ttie  case  in  the  5th  of  Hill, 
(264,)  overruled  above  cases,  still,  this  is  an  appeal  brought 
undei  section  352  of  Code,  and  it  cannot  be  doubted  that 
under  the  Code  it  was  intended  by  the  legislature,  in  cases 
proper  for  a  new  trial,  to  transfer  the  case  bodily  from  the 
justice  to  the  county  court;  and  after  the  cause  is  thus 
removed  and  in  possession  of  the  court,  it  must  surely  have 
power  to  review  the  questions  oflaiv  raised  and  passed  upon 
in  the  court  below,  and  properly  appearing  upon  the  record. 

(1.)  The  language  of  section  352  itself  shows  this  to  be  so. 
It  provides  a  new  trial  absolutely  in  cases  such  as  this.  The 
statement  in  the  notice  of  appeal  herein,  that  the  defendant 
desires  a  new  trial,  &c.,  is  superfluous.  Without  it,  the 
notice  of  appeal  and  plaedings  would  call  for  new  trial  un- 
der the  Code. 

(2.)  The  proviso  applies  only  to  questions  of  law  raised 
in  the  court  below,  which  would  not  properly  appear 
on  the  return,  did  the  party  appeal  for  a  new  trial,  and 
not  to  those  questions  of  law  which  do  properly  appear 
upon  the  return  in  such  appeals.  In  appeals  upon  ques- 
tions of  law  only,  the  justice  returns  the  testimony  in  the 
court  below  ;  in  appeals  for  a  new  trial  he  does  not,  but  re- 
turns the  processes,  &c.,  without  the  testimony,  hence  the 
appeal  on  questions  of  law  is  for  the  purpose  of  reviewing 
the  judgment  on  the  testimony  taken  below.  (Code,  Sec.  360, 
as  amended,  1865;  1  Wait,  p.,  90,  Sec.,  360;  2  Wait,  $s., 
799-800,  809-811). 

(3.)  The  process  is  returnable  only  in  appeals  for  new 
trials,  hence  objections  to  it  can  be  reviewed  only  in  cases 
where  appeal  is  taken  for  a  new  trial.  (See  references 
above). 

(4.)  Unless  this  is  true,  a  party  who  desires  a  newtrial  in 
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county  court,  and  also  a  review  of  tlie  rulings  of  the 
justice  on  objections  taken  before  issue  joined,  must  bring 
two  appeals :  one  on  a  new  trial  and  one  on  questions  of 
law.  But  this  cannot  be  so,  for  section  392  allows  only  one 
appeal,  and  if  it  allowed  two  the  proceedings  would  be  cir- 
cuitous and  unwieldly.  A  party  would  have  to  choose  either 
a  new  trial  and  the  loss  of  the  objections  taken  below  be- 
fore issue  joined,  or  a  review  of  the  rulings  below,  and  the 
loss  of  a  new  trial.  The  result  seems  absurd  and  cannot  be 
the  intention  of  the. legislature.  (2  Wait's  Pr.,  810,  811). 

(c.)  The  return  of  the  affidavit  by  the  justice  was  official 
and  proper.  The  affidavit  is  part  of  the  process,  and  the 
process  is  expressly  made  returnable  under  the  amendment 
of  the  Code  passed  April  25,  1869.  (See  Code,  Sec.,  360,  as 
amended  1865;  Laws  1865,  p.,  1289;  2  Wait's  Pr.}  799, 
809,  810,  &c.) 

III.  The  affidavit,  on  which  attachment  was  issued,  was 
insufficient  on  the  grounds  stated,  and  hence  county  court 
erred  in  refusing  to  reverse  judgment,  &c.  * 

(a.)  In  addition  to  the  facts  set  forth  in  the  affidavit,  it 
should  have  set  forth  facts  and  circumstances,  which  would 
have  entitled  the  plaintiff  to  a  long  attachment  had  the 
defendant  been  a  resident  of  the  county.  (Laws  1831,  Chap. 
300,  Sec.,  33  ;  Then  see  Sec.,  43 ;  3  E.  8.,  5th  ed.  p.,  430, 
Sec.  26  ;  2  E.  S.,  ed.  1829,  p.  230  ;  Sec.,  28,  and  Sec.,  35,  Ch. 
300.  of  Laws  1831  ;  See  this  question  fully  discussed  2  Wait 
Pr.p.  126,  127,  149,  167,  168,  169,  170,  <&c.  ;  Taylor  agt. 
Heath,  4  Denio,  597,  598,  a  strong  dictum  at  least  in  favor 
of  defendant], 

(b.)  The  sufficiency  of  the  affidavit  is  here  in  question 
directly  not  collaterally ;  the  following  decision  is  therefore, 
in"  favor  of  defendant,  as  the  court  therein  says  a  more  strict 
construction  might  be  required  on  appeal.  (Bascomb  et  al. 
agt.  Smith,  31  N,  Y.,  595,  605). 

(1.)  In  the  above  case,  31  N.  Y.,  597,  the  general  term 
held  affidavit  defective. 
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(c.)  The  affidavit  is  further  insufficient  for  the  reason  that 
it  does  not  state  '  that  the  demand  is  not  against  a  public 
officer,  for  monies  collected  &c.,'  the  statement  that  t  no 
warrant  can  issue,  &c.,7  is  a  mere  conclusion  of  law.  The 
affidavit  should  state  the  facts  from  which  the  court  can 
draw  the  conclusion.  (3  R.  S.,  5th  ed.,  462,  Sec.,  212,  being 
section  30,  of  act  of  1831  as  amended  1840;  Williams  agt. 
Barnaman,  28  How.j  60;  61  ;  Morgan  agt.  House,  36  How., 
326,  329). 

*  (d.)  The  affidavit  in  this  case  would  authorize  and  be 
ihe  exact  one  required  for  the  issuing  of  a  short  summons, 
•jf  sufficient  in  stating  "  no  warrant  can  issue/'  &c.     (Waters 
.agt.  Whittemore,  13  Barb.,  634;  See  Form,  2  W ait,  81,  82.) 

(e.)  Can  it  be  that  the  same  affidavit  will  authorize  the 
iissuing  of  an  attachment  1  We  submit  not.  The  process 
•of  attachment  in  a  justice's  court  is  extraordinary,  and  can 
iissue  only  on  special  application  and  upon  the  proof  re- 
. quired  by  law;  the  summons  is  the  ordinary  process  and 
issues  on  mere  suggestion.  This  has  always  been  held  as 
'between  long  summons  and  long  attachment.  Why  not 

•  preserve  the  distinction   as  between  short   summons   and 
short  attachment  ?     (Barnes  agt.  Harris,   4   Comst.,  375  ; 
.Ackerman  agt.  Finch,  15  Wend.,  654,  opinion  COWEN,  J.) 

IV.  The  evidence  of  the  witnesses,  Stevens,  Dygert, 
Long,  Embley,  O'Rielly  and  Dempster,  Vance  and  Vary, 
was  clearly  incompetent  as  to  the  value  of  the  services  in 
.question. 

(a.)  Admitting  that  each  was  competent  as  to  his  knowl- 
edge of  the  value  of  bartender's  services  generally,  still, 
they  were,  with  the  exception  of  Stevens,  certainly  incom- 
petent as  to  their  knowledge  of  the  services  in  question. 
Hence  the  questions  put  by  the  plaintiff  were  improper, 
.and  should  at  least  have  been  put  hypothetically,  leaving 
ihe  jury  to  find  whether  the  hypothetical  facts,  upon  which 
the  witness  based  his  opinion,  were  true  or  not.  (Harris 
,-agt.  Panama  E.  E.  Co.,  3  Bosw.,  7,  18;  The  Eoch.  &  S.  E. 
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JR.  (70.,  agt.  Budlong,  10  How.  289,  294  and  cases  cited; 
Lamoure  agt.  Caryl,  4  Dcnio,  370  5  $c0££  agt.  Lilienthal,  9 
l?0s«0.,  224). 

(&.)  Admitting  that  they  were  competent  under  point  1, 
still  each  of  plaintiff's  witnesses,  Stevens,  Dygert,  Long, 
Embley,  O'Rielly  and  Dempster,  was  asked  his  opinion  of 
the  value  of  the  services,  with  board  or  over  board.  How 
could  the  jury  know  \vhat  they  knew  of  the  board  or  its 
value,  or  at  what  price  they  fixed  its  value  ?  We  submit  that 
this  was  wrong  and  the  evidence  was  clearly  incompetent. 
(2  Wait's  Pr.  p.,  496  ;  Lewis  agt.  Trickey,  20  Barb.,  387 ; 
Scott  agt.  Lilienthal^  9  Bos.,  224,  229,  and  cases  cited). 

(c.)  The  evidence  of  Dygert,  as  to  what  plaintiff  received 
at  Griffins,  was  certainly  improper  to  prove  damages,  or, 
in  other  words,  the  value  of  the  services  in  question.  This 
is  so  clear  that  it  is  useless  to  quote  authorities.  The 
answer  had  great  weight  with  the  jury,  as  may  be  seen  from 
their  inquiry  of  the  court. 

(d.)  The  foregoing  evidence,  if  incompetent,  necessarily 
influenced  the  verdict  of  the  jury,  and  was  the  basis  of  the 
verdict,  as  there  was  no  other  evidence  as  to  the  value  of 
the  services,  upon  which  the  jury  could  base  the  verdict. 
Hence  a  new  trial  must  be  ordered.  (9  Bos<,  231,  232). 

V.  The  refusal  of  the  court  to  charge  as  requested,  was 
an  error.     A  state  of  facts  once  proved,  is  always  presumed 
to  exist,  until  disproved.     (1   Greenleafs  Evi.  p.,  52  j   15 
Johns.,  505  j  2  Wend.,  507). 

VI.  On  retiring  the  second  time  the  jury  separated,  and 
on  returning  into  court  should  have  been  discharged.     After 
agreeing  to  a  sealed  verdict  improper  in  form,  it  is  of  course 
a  fair  inference  that  the  jury  separated   and   met  at  nine 
o'clock  the  next  morning,  to  present  their  verdict  so  im- 
proper ;    after  the  foregoing  facts  they  should  have   been 
discharged.     After  the  foregoing  facts  and  after  again  disa- 
greeing on  being  polled  to  the  sealed  verdict,  the  jury  should 
have  been  discharged.     After  the  foregoing  facts  the  jury 
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'  was  necessarily  excited,  and  under  the  charge  of  the  court, 
it  is  a  fair  inference  that  the  jury,  or  some  of  them,  believed 
that,  having  signed  the  sealed  verdict,  they  had  no  further 
right  to  disagree,  but  had  only  the  right  "  to  retire  and 
amend  their  verdict,  by  finding  the  amount  of  damages  in 
dollars  and  cents."  The  charge  of  the  court  was  erroneous, 
and  calculated  to  mislead  the  jury. 

(a.)  Admitting  that  no  one  of  the  foregoing  irregularities 
was  sufficient  to  vitiate  the  verdict,  still,  such  a  number, 
and  succession  of  irregularities  must  have  excited  the  jury, 
and  caused  some  of  them  to  agree  under  the  belief  that  the 
verdict  would  be  worthless. 

VII.  There  must  be  a  new  trial,  and  in  case  the  affidavit 
be  held  insufficient,  there  should  be  directions  given  to  the 
county  court  to  reverse  the  judgment  upon  the  case  being 
ag-ain  brought  on  for  trial. 

S.  J.  BARROWS,  for  respondent. 

I.  The  appellant  being  a  non-resident  of  the  county  of 
Oneida,  and  in  fact  residing  out  of  the  state,  at  Fairhaven, 
Connecticut,  and  the  demand  of  the  respondent  arising  upon 
contract,  a  short  attachment  was  a  proper  process  to  be 
issued  in  the  case.     (3  E.  S.,  5th  ed.  p.  462,  <$>§  215,  217; 
Laws  0/1831,  chap.  300,  §§  33,  35.)     "A  non-resident  of 
the   state    should    be  sued   by  a  short  attachment,  if  any 
attachment  is  issued."     (2  Wait's  Law  and  Practice,  171 ; 
Thompson  agt.  Sayre,  I  Denio,  175,)  and  a  justice  of  the 
peace  can  now  issue  an  attachment  for  the  sum  of  two  hun- 
dred dollars.     (Laws  of  1861,  chap.'  158,  §  53,  sub.  4.) 

II.  The  affidavit  upon  which  the  attachment  was  issued 
in  this  case,  is  fully  sufficient  in  form  and  substance  to  give 
the  justice  jurisdiction.     It  slioivs  that  the  demand  arises 
upon  contract,  the  amount  of  the  demand,  that  no  warrant  can 
issue,  and  that  the  defendant  or  appellant  resides  out  of  the 
county  of  Oneida.     This  is  a  full  compliance  with  and  all 
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that  the  statute  requires.     (3  E.  S.}  5th  ed.,  p.  462,  §§  215, 
217; '  Laws  of  1831,  chap.  300,  ^  33-35  j  Taylor  agt.  Heath, 

I  Denio}  592,  597  ;    ottrf  see  first  part  of  opinion  of  court, 
Burnett  agt.  Brown,  4  Corns.,  254.)     "If  an  affidavit  states 
that  the  plaintiff  has  a  debt  against  the  defendant,  to  a  spe- 
cified amount,  arising  upon  contract,  and  that  the  defendant 
is  a  non-resident  of  the  county,  it  is  enough  to  warrant  the 
justice  in  issuing  an  attachment."  (Van  Kirk  agt.  Wilds, 

II  Barb.,  529.)     This  case  was  decided  at  general  term,  in 
September,  1851,  nearly  eighteen  years  ago,  and  has  never 
been  questioned  by  this  court,  or  the  court  of  appeals,  in 
any  reported  case  that  we  can  find.     A  large  number  of 
attachments  must  have  been  issued,  and  judgments  perfected 
on  the  faith  of  this  decision,  and  we  submit  that  it  should 
not  now  be  lightly  questioned  as  an  authority.     (See  also 
Bascom  agt.  Smith,  31  N.  Y.,  595,  the  affidaait  in  that  case 
at  pp.  596,  597,  and  cases  cited  by  counsel,  pp.  600,  601.) 
If  the  affidavit  shows  that  the  demand  arises  on  contract, 
the  amount  of  the  demand,  that  no  warrant  can  issue,  and 
that  the  defendant  resides  out  of  the  county,  it  will  be  a  full 
compliance  with  the  statute,  and  give  the  justice  jurisdic- 
tion.    (Morgan  agt.  House,  36  How.,  326;    Williams  agt. 
Barnaman,  19  Abb.,  69,  71.)     The  affidavit  in  this  case  con- 
tains all  these  facts. 

The  authority  to  issue  an  attachment  under  the  33d  sec- 
tion of  the  act  of  1831,  is  in  addition  to  the  powers  conferred 
upon  magistrates  in  cases  of  attachment  under  the  It.  S. 
Under  the  R.  S.  the  affidavit  is  required  to  state  the  amount 
due,  and  the  grounds  of  the  application,  and  the  facts  ami  cir- 
cumstances establishing  the  grounds,  while  under  the  act  of 
1831,  §§  33,  35,  the  affidavit  need  only  state  that  the  demand 
arises  upon  contract,  the  amount  of  the  demand,  that  no 
warrant  can  issue,  and  that  the  defendant  resides  out  of  the 
county.  (Burnett  agt.  Broicn,  4  Corns.,  254,  255 ;  Morgan 
agt.  House,  36  How.,  326.)  What  is  said  on  this  subject  in 
2d  of  Waifs  Law  and  Practice,  at  pp.  167, 168,  169  and  170, 
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should  not  be  taken  as  an  authority,  as  in  ending  his  re- 
marks, at  page  170,  he  says:  "I  am  aware  that  the  con- 
struction which  I  have  given  to  the  statutes  will  require  the 
statements  of  some  facts  which  are  not  required  in  other 
books,  nor  by  one  of  the  adjudged  cases,  (meaning  11  Barb. 
520.)  But  the  construction  which  I  have  given  seems  to 
me  to  be  the  only  correct  one." 

III.  The  question  of  the  insufficiency  of  the  affidavit,  and 
of  the  jurisdiction  of  the  justice  in  this  case,  was  not  prop- 
erly raised  before  the  justice,  and  is  not  properly,  or  legitim- 
ately before  this  court.  If  the  appellant  desired  to  raise 
that  question  he  should,  before  appearing  generally  and 
joining  issue,  have  called  the  attention  of  the  justice  to  the 
alleged  defects  in  the  affidavit,  and  objected  specifically  to 
the  jurisdiction  of  the  justice,  and  asked  to  have  the  pro- 
ceedings or  action  dismissed  on  that  ground.  (2  Waifs 
Law  and  Practice,  235,  19,  634.)  That  was  riot  done.  The 
only  objection  raised  before  the  justice  is  to  be  found  atfol. 
26,  and  at  no  time  was  the  justice  asked  to  dismiss  the  pro- 
ceedings or  action  for  want  of,  or  on  the  ground  that  he  had 
not  acquired  jurisdiction.  The  affidavit  having  failed  to 
properly  raise  the  question  before  the  justice,  can  not  be 
allowed  to  raise  it  at  this  time  in  the  case.  Nor  can  he  be 
heard  to  say,  that  he  did  object  on  some  grounds  before  the 
justice,  because  the  court  will  confine  him  to  the  specific 
(/rounds  and  objections  made.  ( Waifs  Laiv  and  Practice,  636, 
637;  Sheldon  agt.  Wood,  2  Bosiv.,  269;  Newton  agt.  Harris, 
2  Scld.,  345;  Potter  agt.  Deyo,  19  Wend,,  361;  Dimbane 
agt.  Simmons,  3  Hill,  609;  Smith  agt.  Hill,  22  Barb.,  656.) 
Again:  the  appellant  waived  the  insufficiency  of  the  affida- 
vit on  which  the  attachment  was  issued,  if  it  was  at  all 
insufficient,  by  appearing  generally  in  the  action  at  the 
return  of  the  summons  on  the  22d  day  of  June,  1868,  join- 
ing issue,  consenting  to  an  adjournment,  and  going  to 
trial  on  the  26th  of  June  without  objection.  (2  Waifs 
Law  and  Practice,  19;  and  cases  there  cited;  Clapp  agt. 
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Graves,   26   N.  F.,   418,   421;     Osburne   agt.    Gilbert,   62 
Barb.,  158.) 

IV.  The  renewal  of  the  objection  made  before  the  justice 
by  the  appellant,  in  the  county  court,  as  well  as  the  motion 
made,  w.as  properly  overruled  by  that  court,  for  the  reasons 
stated  in  the  third  and  last  point;  and  the  county  court  had 
no  right  to  order  that  the  proceedings  of  the  court  below 
be  held  of  no  effect,  or  to  reverse  the  judgment  of  the  justice, 
as  requested  by  the  appellant. 

(a.)  The  affidavit  upon  which  the  attachment  issued  was 
good.  (See  Second  Point,  and  cases  there  cited.) 

(b.)  The  appellant  had  appealed  from  the  judgment  of  the 
justice  to  the  county  court,  and  in  his  notice  of  appeal, 
asked  for  and  demanded  a  new  trial. '  By  thus  appealing  and 
appearing  generally,  and  noticing  the  cause  for  trial,  he  had 
waived  any  and  all  alleged  detects  in  the  affidavit,  and  the 
county  court  was  bound  to  try  the  cause  on  the  issue  of  fact 
joined  before  the  justice.  (Sivartwout  agt.  Roddis,  5  Hill,  118  ; 
Wood  agt.  Randall,  5  Hill,  264 ;  Malone  agt.  Clark,  2  Hill, 
657.) 

(c.)  If  the  appellant  wants  to  review  the  rulings  of  the 
court  below,  he  must  appeal  upon  questions  of  law  alone. 
(Code,  §  352;  Laws  of  1865,  p.  1287;  2  Waifs  Law  and 
Practice,  811,  800,  801.) 

(d.)  The  statute  is  explicit  as  to  the  matters,  or  things, 
which  the  justice  ought,  and  is  directed  to  return.  These 
are:  1.  The  process  by  which  the  action  was  commenced; 
2.  The  proof  of  service  thereof;  3.  The  pleadings,  or  copies 
of  them;  4.  The  proceedings  and  judgment;  5.  A  true 
statement  of  the  amount  and  notice  of  the  claim  litigated  ; 
6.  The  notice  of  appeal.  (Laws  of  1S66,  p.  1842;  1  Waifs 
Law  and  Practice,  30,  §360;  2  Wait's  Law  and  Practice, 
861,  862.) 

(e.)  The  affidavit  upon  which  the  attachment  issued,  is  not 
authorized  or  required  to  be  returned  by  the  justice,  by  law. 
It  is,  therefore,  a  mere  unofficial  statement  of  the  justice.  The 
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county  court  was  right  in  disregarding  it,  and  this  court  ivill 
not  review  its  decision.  (See  same  authorities  last  cited; 
Swartivout  agt.  Hoddisf.  5  Hill,  118.) 

V.  There  was  no  contract  or  agreement  as  to  how  much 

o 

the  respondent  should  have  per  month  for  the  services  ren- 
dered, and  hence  he  can  recover  what  they  were  reasonably 
worth  (Lewis  agt.  Trickey,  20  Barb.,  387);  ^ind  the  value 
of  services  may  always  be  proved  by  those  competent  to 
speak  of  such  value,  or  by  those  who  are  acquainted  with 
their  value  in  the  vicinity.  (2  Waifs  Law  and  Practice. 

•*  \ 

496;  Bokman  agt.  Palmer,  15  Barb.,  550;  Lewis  agt. 
Trickey,  20  Barb.,  387  ;  Scott  agt.  Lilienthal,  9  Bostv.  224.) 

VI.  The  respondent's  witnesses  who  were  examined  on 
that  point,  were  all  competent  to  speak  of  the  value  of  the 
services  rendered.     They  had  all  seen  him  working  at  the 
appellant's,  lived  in  the  same  place  and  near  where  the  ser- 
vices were  rendered,  and  were  well  acquainted  with  that 
kind  of  business,  and  knew  the  value  of  such  labor;  and 
hence  the  questions  put  to  the  respondent  and  his  witnesses 
were  proper,  and  the  county  court  did  not  err  in  overruling 
the  objections   made  to   the  same  on  the  grounds  stated. 
( See  cases  last  above  cited.}     And  the  appellant  cannot  com- 
plain of  the  form  of  the  questions,  since  they  all  assume  and 
concede  that  he  boarded  the  respondent  during  all  the  time 
he  was  rendering  the  services   for  him.     It  could  not  be 
necessary  for  the  respondent  to  prove  that  each  witness 
knew  the  value  of  the  board  furnished,  so  long  as  it  was 
assumed    and    conceded    that    the    appellant   furnished    it, 
(Lctvis  agt.  Trickey,  20  Barb.,  387,)  and  no  witness  could 
speak   of  the  value  of  the  board  furnished,  unless  he  had 
seen  it  and  knew  what  it  was;  and  if  that  is  so,  then  it 
would   be  almost  an  impossibility  for  the  respondent    to 
prove  the  value  of  his  services,  from. the  difficulty  he  would 
have  in  finding  persons  who  had  seen  the  board  and  knew 
what  it  was. 

VII.  The  question  put  to  the  witness  atfol.  7-l>  was  com- 
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petent  and  proper.  After  the  respondent  left  the  employ- 
ment of  the  appellant  at  $25  per  month,  and  $1  for  the 
Sunday  work,  he  worked  for  Mr.  Griffin  several  months  in 
the  same  kind  of  business  and  in  the  same  city,  at  $11  per 
week,  and  he  left  Griffin's  to  commence  the  fifteen  and  a  half 
months'  service  for  the  appellant,  and  at  his  request.  It  was 
part  of  the  same  transaction,  and  it  will  be  presumed  that 
if  the  respondent  was  getting  $11  per  week  at  Griffins,  he 
would  not  leave  his  employment  and  accept  that  of  the  ap- 
pellant at  $25  per  month.  It  was  some  evidence  for  the  jury; 
but  if  not,  it  could  not  do  the  appellant  any  harm,  as  the 
case  shows  that  the  services  of  the  respondent  were  worth 
from  $40  to  $50  per  month  with  board,  and  a  new  trial  will 
not  be  granted  for  this  alleged  error,  as  there  is  abundant 
competent  evidence  to  uphold  the  verdict.  (Sort  agt. 
Smith,  5  Barb.,  283 ;  Spencer  agt.  Saratoga  and  Washington 
It.  E.  Co.,  12  Barb.  382 ;  Bank  agt.  Waterbury,  13  Barb., 
116;  Andreivs  agt.  Harrington,  19  Barb.,  343  ;  1  Hilton, 
199;  31  Hoiv.,  372.)  Besides,  the  ground  of  objection  is 
insufficient  and  not  properly  stated.  (2  Wait's  Law  and 
Practice,  634,  636  and  637,  and  cases  cited.} 

VIII.  The  question  put  to  the  witnesses  ntfols.  117,  119, 
were  competent  and  proper,  and  it  was  not  error  for  the 
county  court  to  overrule  the  objections  made,  on  the  grounds 
stated.     The  respondent  had  shown  that  his  board,  while  at 
the  appellant's,  was  worth  only  $2.50,  or  $3.00,  per  week; 
and  the  appellant  had  assumed  a  similar  state  of  facts,  and 
put  the  same  kind  of  questions  to  his  witnesses  under  proper 
objections  made  by  the  respondent,  which  were  overruled  by 
the  court,  and  he  should  not  now  be  allowed  to  insist  on  the 
objections  to  these  questions,  even  if  they  are  objectionable. 
The  appellant  induced  the  court,  in  the  first  place,  to-  fall 
into  the  error,  if  it  is  error,  and  should  not  now  complain. 

IX.  The  offer  of  the  appellant  made  at  fol.  121,  was  prop- 
erly overruled  by  the  county  court,  on  the  objection  made  by 
the  respondent  thereto.     It  could  not  be  competent,  or  at 
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all  material,  for  the  appellant  to  show  what  his  boarders  at 
his  boarding  house  paid  per  week  for  their  board.  The  re- 
spondent took  his  meals  in  the  eating  house  or  saloon.  This 
was  not  the  hoarding  house  where  the  boarders  of  the  appel- 
lant had  their  board.  The  hoarding  house  was  one  thing, 
and  the  eating  house,  or  saloon,  another  and  different  place, 
or  part  of  the  business. 

X.  The  refusal  of  the  court  to  charge  as  requested  by  the 
appellant  atfoL  122,  was  right.  The  request  assumed  a  state 
of  facts  not  proved  in  the  case,  and  too  much  at  variance  with 
the  whole  case,  as  it  then  stood,  to  justify  the  court  in  granting 
the  request.  The  respondent  had  worked  for  Griffin  several 
months  after  he  left  the  appellant's  employment,  on  the  17th 
day  of  November,  1866,  and  there  was  not  anything  said 
when  he  left  as  to  his  returning,  nor  did  he  expect  to  return. 
It  was  for  the  jury  to  say,  from  the  evidence  in  the  case, 
whether  the  services  in  question  were  rendered  on  an  old  or 
new  contract,  or  without  any  contract  at  all  being  made  as 
to  compensation,  leaving  the  respondent  to  recover  what 
his  services  were  reasonably  worth. 

XL  It  was  not  error  for  the  county  court  to  overrule  the 
several  objections,  and  motions  made  by  the  appellant,  at/ofe. 
126-132,  and  receive  the  verdict  of  the  jury.  The  alleged  ir- 
regularity, if  any  existed,  cannot  be  reviewed  in  this  court  in 
this  way.  It  should,  in  the  first  instance,  be  presented  in  the 
county  court  on  affidavits,  on  a  motion  to  set  aside  the  ver- 
dict. But  if  this  court  should  hold  that  it  can  review  the 
alleged  irregularity  on  this  appeal,  then  it  is  submitted  that 
no  sufficient  irregularity  of  the  jury,  or  error  of  the  county 
court,  in  receiving  the  verdict,  appears  to  warrant  this  court 
in  granting  a  new  trial. 

There  is  no  pretence  that  the  two  jurors  who  separated, 
changed  their  minds,  or  verdict,  while  absent,  or  that  they 
conversed  with  any  one  as  to  the  case,  or  that  the  verdict 
is  not  just  the  same  it  would  have  been  if  the  jury  had  not 
separated,  or  that  the  respondent  is  in  any  way  connected 


NEW  YORK  PRACTICE  REPORTS.  27 

Stevens  agt.  Beuton. 

with  or  responsible  for  such  separation.  If  this  is  so,  why 
should  the  respondent  be  deprived  of  the  verdict  rendered 
in  his  favor?  "The  separation  of  a  jury,  after  they  have 
retired  to  deliberate,  without  the  consent  of  the  court,  does 
not,  per  sc,  entitle  a  party  to  a  new  trial."  "Where  there 
is  no  reason  to  suppose  that  either  party  has  been  preju- 
diced by  such  separation,  and  when,  during  such  separation, 
the  jurors  did  not  converse  with  any  one  concerning  the 
cause,  a  new  trial  will  not  be  granted  on  account  of  such 
separation,  even  though  the  motion  be  made  before  judg- 
ment perfected."  (Anthony  agt.  Smith,  4  JBosw.,  503.) 

That  two  of  the  jurors  eluded  the  care  of  the  constable, 
left  the  jury-room,  and  one  of  them  remained  all  night  at  a 
neighboring  tavern,  (Smith  agt.  Thompson,  1  Cow.,  221, 
note  A,)  has  been  held  not  to  be  enough  to  set  aside  a  ver- 
dict, if  there  be  no  suspicions  of  abuse.  (See  also  3  Cow., 
355 ;  4  COM;.,  20,  3S  ;  5  Cwo.,  283  ;  2  Wend.,  352  5  3  J.  E., 
252  ;  7  J.  E.t  32 ;  4  Barn.  &  Aid.,  430.) 

"  Where  a  jury  deliver  a  sealed  verdict  to  the  court,  and 
on  being  polled  one  of  them  disagrees  to  the  verdict,  the 
judge  may  send  the  jury  out  again  to  agree  on  their  verdict." 
(Sunn  agt.  lloyt,  3  J.  E.,  255.  "A  verdict  will  not  be  set 
aside  for  irregularity  when  the  jury  have  separated  after 
agreeing  to  a  sealed  verdict,  and  on  coming  into  court  one 
of  the  jury  dissents  to  it,  who  subsequently,  on  the  jury 
being  sent  out  again,  agrees  to  the  verdict  as  originally  ren- 
dered." (Douglass  agt.  Tousey,  2  Wend.,  352,)  In  the  case 
at  bar  the  jury  were  directed  to  bring  in  a  sealed  verdict, 
by  the  consent  of  counsel. 

It  is  submitted  that  a  new  trial  should  be  denied. 

~Bij  the  court,  FOSTER,  J. — On  the  17th  day  of  June,  186S, 
the  platntift  appeared  before  Dexter  Gilmore,  a  justice  of 
the  peace,  of  the  county  of  Oneida,  and  made  oath  in 
writing,  that  Seth  F.  Benton  was  justly  indebted  to  him, 
on  a  demand  arising  on  contract  in  the  sum  of  two  hund- 
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dred  dollars  over  and  above  all  discounts,  &c.  That  Benton 
was  not- a  resident  of  the  county  of  Oneida,  t(  and  that  no 
warrant  can  issue  against  him  on  the  demand  of  this  deponent 
according  to  the  act  to  abolish  imprisonment  for  debt  and  to 
punish  fraudulent  debtors."  He  also  gave  bail  pursuant  to 
the  said  act  and  demanded  that  an  attachment  be  issued. 

The  justice  thereupon  issued  a  short  attachment  in  the 
usual  form  returnable  before  him,  on  the  19th  day  of  the 
same  month. 

On  the  17th  day  of  June,  the  constable  levied  the  attach- 
ment on  certain  personal  property  of  the  defendant,  in  the 
possession  of  one  Battey,  and  served  a  copy  of  the  attach- 
ment, and  inventory  of  the  property  on  Battey,  as  appeared 
by  his  return,  and  he  further  returned  to  the  attachment 
that  he  did  not  find  the  defendant  in  the  county,  but  that 
he  was  absent  therefrom,  and  that  he  had  no  residence 
therein. 

At  the  time  and  place  mentioned  for  the  return  of  the 
attachment,  the  parties  were  called  by  the  justice,  and  the 
plaintiff'  appeared  in  person  and  by  his  attorney,  and  the 
defendant  appeared  by  William  P.  Battey,  for  the  purpose  of 
making  objection  to  the  process,  and  was  sworn  as  to  his 
authority,  and  he  objected  to  the  attachment,  on  the  ground 
that,  the  affidavit  on  which  it  issued  was  insufficient,  and 
the  attachment  wrongfully  issued.  The  justice  overruled 
the  objection ;  the  counsel  for  the  defendant  declined  to  ap- 
pear arid  answer  generally,  and  the  justice  issued  a  short 
summons,  returnable  on  the  22d  of  June.  The  constable 
returned  the  summons,  with  his  return  thereon,  by  which 
it  appeared,  that  after -diligent  search,  the  defendant  could 
npt  be  found  in  the  county,  and  had  no  residence  therein. 

On  the  22d  of  June,  both  parties  appeared  and  the  plain- 
tiff claimed  against  the  defendant,  in  writing,  for  work, 
labor  and  services,  done  and  performed  for  him  by  the  plain- 
tiff, and  demanded  judgment  in  the  sum  of  $200.00.  The 
defendant  answered  in,  writing,  denying  the  complaint,  and 
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claiming  that  the  work,  labor  and  services,  were  performed 
by  the  plaintiff  under  a  special  contract  for  a  specified  sum. 
That  the  whole  amount  had  been  paid  to  him,  and  that 
there  was  a  balance  due,  to  the  defendant  of  $5.64,  which 
lie  claimed  to  recoup;  but  no  objection  was  then  taken  to 
the  sufficiency  of  the  affidavit,  on  which  the  attachment  was 
issued.  Nor  was  any  such  objection  afterwards  made  in  the 
justice's  court. 

The  action  was  afterwards  tried  before  the  justice  and  a 
jury,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff  for 
$126.25,  for  which  judgment  was  rendered  with  costs. 

The  defendant  appealed  to  the  county  court,  and  in  his 
notice  of  appeal,  desired  a  new  trial  in  that  court,  and  stated 
as  grounds  of  appeal  that  the  judgment  was  contrary  to  the 
law  and  evidence  of  the  case.  That  the  justice  erred  in  re- 
fusing to  non-suit  the  plaintiff, -and  in  the  admission  of  evi- 
dence, and  that  the  judgment  should  have  been  more  favora- 
ble to  the  defendant. 

In  the  county  court,  when  the  case  was  called  for  trial, 
the  counsel  for  the  defendant  moved  that  the  judgment  of 
the  justice  be  reversed,  on  the  ground  that  the  affidavit  on 
which  the  attachment  issued  was  insufficient,  in  that  it  did 
not  sufficiently  set  forth  the  facts  and  circumstances  upon 
which  the  application  therefor  was  founded ;  and  that  in 
addition  to  the  facts  and  circumstances  set  forth,  it  should 
have  set  forth  facts  and  circumstances,  which  would  have 
entitled  the  plaintiff  to  a  long  attachment,  had  the  defendant 
been  a  resident  of  the  county.  The  counsel  for  the  plaintiff 
objected  to  the  motion,  upon  the  ground  that  it  had  been 
waived  by  appealing  for  a  new  trial,  that  the  affidavit  can- 
not be  returned  by  the  justice,  and  if  returned,  it  is  un- 
official, and  this  court  cannot  act  upon  it,  and  that  by 
appealing  for  ua  new  trial"  the  defendant  waived  all  objec- 
tion to  the  sufficiency  of  the  affidavit  upon  which  the 
attachment  issued,  and  was  estopped  from  raising  the  ques- 
tion at  that  time,  in  that  court. 
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The  court  denied  the  motion,  and  the  defendant's  counsel 
excepted. 

It  is  quite  clear  that  the  county  court,  in  denying  the 
motion  of  the  defendant's  counsel,  did  not  do  so  because  the 
notice  of  appeal  called  for  a  new  trial,  for  it  had  just  before 
decided  to  entertain  the  motion,  and  in  doing  so  had  over- 
ruled precisely  the  same  objections  of  the  plaintiff's  counsel 
as  those  above  stated,  and  I  have  no  doubt  that  in  over- 
ruling the  objection  of  the  plaintiff's  counsel  the  court  was 
correct.  The  statute  authorizes  a  party  to  a  judgment  in  a 
justice's  court  to  appeal  to  the  county  court  upon  questions 
of  law  only,  in  which  case  no  retrial  is  had,  but  the  ques- 
tions of  law  are  to  be  decided  upon  the  evidence  and  pro- 
ceedings had  before  the  justice,  as  returned  by  him.  Or, 
he  may  appeal  for  a  new  trial,  in  which  case  the  justice  does 
not  return  the  testimony  taken  before  him,  but  returns  "  the 
process  by  which  the  action  was  commenced,  with  the 
proof  of  service  thereof,  and  the  pleadings,  or  copies  there- 
of, the  proceedings  and  judgment,  together  with  a  brief 
statement  of  the  amount  and  nature  of  the  claims  litigated." 
While  an  appeal  on  questions  of  laiv  only  the  justice  returns 
the  "testimony,  proceedings  and  judgment."  (Code  of  Pro- 
cedure, <§>  360). 

I  think  it  is  clear  that,  when  a  party  appeals  from  a 
justice's  judgment  for  a  new  trial,  he  can  in  the  appellate 
court,  raise  all  questions  which  were  properly  raised  in  the 
court  below,  (except  such  as  were  raised  to  proceedings 
which  took  place  on  the  trial  of  the  action),  as  fully  as  he 
could  do  if  the  appeal  were  on  questions  of  law  only.  The 
return  of  the  justice  in  such  case,  as  we  have  seen,  is  quite 
as  ample,  except  in  regard  to  the  testimony,  as  in  the  case 
of  appeal  on  questions  of  law.  Indeed,  unless  the  word 
proceedings  covers  everything  that  took  place  in  the  court 
below,  except  "testimony"  arid  "judgment,"  the  return  in 
the  case  a  new  trial  is  asked  for,  is  more  comprehensive. 
For  it  contains  in  terms  all  that  is  provided  for  in  a  return 
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on  an  appeal  on  questions  of  law  only,  and  also  the  4< pro- 
cess," "  proofs  of  service"  and  "  pleadings."  And  yet  I 
have  no  doubt  that  all  these  are  covered  by  the  word  "pro- 
ceedings," and  that  the  returns  in  both  classes  of  appeals  are 
to  be  the  same,  except  as  to  the  testimony  and  rulings  upon 
the  trial. 

The  reason  for  the  determination,  by  the  appellate  court 
of  all  questions  of  jurisdiction,  and  of  regularity  which  arose 
in  the  court  below  is  the  same  in  both  classes  of  appeals — 
and  if  all  such  questions  do  not  come  up,  before  the  appel- 
ate  court,  on  an  appeal  for  a  new  trial,  the  aggrieved  party 
must  either  bring  two  distinct  appeals  from  the  same  judg- 
ment, which  surely  cannot  be  done,  or  else  the  statute  does 
not  give  the  party  an  opportunity  in  the  court  above,  to 
retry  all  the  questions  which  arose  in  the  justices'  court. 

We  do  not  know  why  the  county  court  denied  the  mo- 
tion to  reverse  the  judgment,  but  it  must  have  been  either 
because  it  thought  the  affidavit,  on  which  the  attachment 
was  founded,  was  sufficient  or  that  the  question  was  not 
properly  raised  before  the  justice. 

If  the  question  were  before  us  for  adjudication,  I  should 
have  no  hesitation  in  saying  that  the  affidavit  on  which  the 
attachment  was  issued  was  defective  and  did  not  give  the 
justice  jurisdiction  to  issue  it.  Not  however,  for  one  of 
the  reasons  stated  by  the  defendant's  counsel,  that  it  did  not 
state  facts  which  as  against  a  resident  defendant  would  have 
authorized  the  issuing  of  along  attachment,  for  his  proceed- 
ing was  under  the  act  of  1831,  and  did  not  as  against  a  non- 
resident require  proof  of  any  fraudulent  or  improper  act  on 
the  part  of  the  defendant,  to  entitle  the  plaintiff  to  the  attach* 
ment,  but  only  that  the  demand  arose  on  contract;  that  the 
defendant  was  not  a  resident  of  the  county,  and  that  no 
warrant-under  that  act  could  issue  against  him — but  I  should 
hold  it  to  be  so  because,  there  were  no  facts  or  circumstances 
set  forth  to  show  that  the  demand  was  such  that  under 
the  act  in  question,  no  warrant  could  be  issued  against  him. 
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No  fact  or  circumstance  appeared  in  the  affidavit  from 
•which  it  could  be  inferred  that  a  warrant  could  not  issue, 
except  that  the  demand  arose  on  contract,  and  yet  in  many 
cases  of  demand,  a  warrant  may  issue  under  the  act  of  1831, 
although  it  arose  on  contract. 

The  affidavit  should  have  shown  how  it  arose  on  contract, 
so  that  the  justice  could  judge,  whether  a  warrant  could 
issue  or  not,  but  as  it  was  the  plaintiff  swore  to  the  law  in- 
stead of  the  facts.  Several  authorities  are  cited  on  this 
question,  and  the  result  of  them  all,  I  think,  supports  the 
view  which  I  have  taken  of  it,  but  I  need  not  cite  them, 
for  in  my  judgment  no  such  question  was  in  the  case. 

When  the  question  was  raised  before  tne  justice,  there 
had  been  no  service  of  the  attachment,  even  admitting  that 
it  had  been  regularly  issued — which  would  of  itself  give 
the  justice  jurisdiction  of  the  parties. 

The  37th  section  of  the  act  in  question  provides,  that  if 
the  attachment  shall  be  returned  personally  served  on  the 
defendant,  the  justice  shall  on  the  return  day  proceed  to 
hear,  &c. 

The  3Sth  section  provides,  that  if  at  the  return  day,  it 
shall  appear  by  the  return  that  property  was  attached,  and 
that  a  copy  of  the  inventory  and  attachment  was  not  per- 
sonally served  and  the  defendant  shall  not  appear,  the 
plaintiff  may  take  out  a  summons  against  the  defendant, 
and  if  such  summons  shall  be  returned,  that  the  defend- 
ant cannot  be  found  after  diligent  inquiry,  or  that  the  same 
has  been  personally  served  upon  the  defendant,  then,  in 
either  case,  the  justice  shall  proceed  to  hear,  &c.,  as  upon 
a  summons  returned  personally  served. 

The  ojection  to  the  sufficiency  of  the  affidavit  was  taken 
on  the  return  of  the  attachment  not  personally  served. 

The  statute  which  I  have  set  out  authorized  the  justice 
to  then  proceed  and  hear  the  case,  if  the  defendant  appeared, 
and  by  appearance  the  statute  meant  a  general  appearance, 
for  without  sucli  appearance,  no  jurisdiction  was  acquired. 
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And  without  such  an  appearance  the  defendant  had  no  stand- 
ing in  the  court,  any  more  than  he  had  at  any  time  after  the 
issuing  of  the  attachment  and  before  the  return  thereof,  and 
the  justice  could  not  take  jurisdiction  to  decide  any  ques- 
tion between  the  parties  unless  the  defendant  appeared  in 
such  manner  as  to  confer  jurisdiction ;  and  if  the  defendant 
did  not  so  appear,  the  only  thing  which  the  justice  could 
do,  as  such,  was  to  issue  a  summons  in  pursuance  of  the 
3Sth  section  of  the  act.  It  is  only  upon  the  return  of 
process,  which  purports  to  confer  jurisdiction,  that  the 
defendant  can  appear  specially  and  object  to  the  regularity 
of  the  process. 

In  my  judgment,  the  only  time  the  defendant  could  ap- 
pear specially,  and  object  to  the  regularity  of  the  attachment 
proceedings,  was  on  the  return  of  the  summons,  and  he  could 
then  have  claimed  that  the  attachment  was  irregular  and 
jurisdiction  was  not  conferred  over  him.  This  he  did  not 
do,  but  he  appeared  there  generally,  and  he  voluntarily 
joined  issue  in  the  action  upon  the  merits.  If  the  objection 
in  question  had  been  taken  then,  and  overruled,  his  imme- 
diately thereafter  joining  issue  upon  the  merits,  would  not 
deprive  him  of  the  right  to  renew  the  objection  in  the  county 
court,  and  also  here. 

He  did  not  do  so,  but  chose  to  raise  it  at  a  time,  and  in 
a  way,  which  did  not  legally  authorize  the  justice  to  pass 
upon  it.  And  for  aught  that  appears,  the  justice  may  have 
overruled  his  objection  for  the  reason,  that  he  had  not  then 
the  right  to  determine  the  question.  At  all  events,  he  should 
have  raised  the  question  on  the  return  of  the  summons,  and 
by  joining  issue  then  without  objection,  he  conferred  juris- 
diction, if  without  that,  it  had  not  been  previously  acquired. 

A  jury  was  impanneled  and  on  the  trial  it  appeared  that 
the  plaintiff  had  been  employed  by  the  defendant  as  a  bar- 
tender at  his  saloon  and  eating  house.  That  he  had  acted 
as  such  for  almost  fifteen  months,  and  that  while  he  was  so 
employed  the  defendant  boarded  him.  Several  witnesses 
Voi.  XXXIX.  3 
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were  asked  by  the  plaintiff's  counsel,  tl  how  much  were  the 
services  of  the  plaintiff  worth  with  board  ?"  Others  were 
asked  "how  much  were  his  services  worth  over  and  above 
his  board  ?"  All  of  which  were  objected  to  as  incompetent 
evidence,  unless  the  witnesses  were  competent  to  speak  of 
the  value  of  his  board.  All  the  objections  were  overruled, 
and  the  defendant's  counsel  excepted,  and  most  of  the  wit- 
nesses answered,  $40  per  month.  One  answered  $50,  and 
most  of  them  stated  that,  without  board,  his  services  would 
be  worth  $50,  or  upwards  per  month. 

It  is  supposed  by  the  defendant's  counsel,  upon  the 
authority  of  Lewis  agt.  Trickey,  (20  Barb.,  387),  that  the 
court  below  erred  in  admitting  the  testimony  so  objected 
to.  In  that  case  the  action  was  brought  to  recover  for  the 
service  of  the  plaintiff,  who  was  an  infant  and  was  in  the 
employ  of  the  defendant  for  several  years,  during  which 
time  the  defendant  boarded  and  clothed  him,  and  for  a 
portion  of  the  time  sent  him  to  school,  and  paid  for  his 
tuition.  And  the  question  really  was,  whether  witnesses 
for  the  defendant,  could  be  allowed,  without  any  knowledge, 
so  far  as  appeared,  of  the  expense  of  the  board,  clothing, 
schooling,  or  loss  of  the  time  of  the  plaintiff  while  so  at- 
tending school,  could  be  allowed  to  tell  in  gross  what  the 
services  of  the  plaintiff  were  worth  per  year,  or  during  the 
whole  time  that  he  was  in  the, defendant's  employment,  over 
and  above  such  board,  clothing  and  tuition.  There  is  some 
uncertainty  as  to  the  precise  questions  before  the  court  in 
that  case. 

In  the  statement  of  the  case  it  appears,  that  the  questions 
:were  "  what  in  your  opinion  were  the  services  of  the  plain- 
tiff worth  to  the  defendant  the  first  year,  under  the  circum- 
stances he  was  placed  in,  besides  his  board  1  And  u  what  in 
your  opinion  were  his  services  worth,  over  and  above  his 
board,  during  the  whole  time  the  plaintiff  was  with  the 
defendant1?"  But  JOHNSON,  J.,  in  delivering  the  opinion  of 
the  court,  at  page  391,  says:  "The  defendant  offered  to 
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prove  by  his  witpesses  what  the  plaintiff's  services  were 
worth  over  and  above  his  board,  clothing  and  schooling, 
furnished  by  the  defendant  without  proving  or  offering 
to  prove,  that  the  witnesses  knew  the  quantity  or  value 
of  either  item,  as  seemed  by  the  question  to  have  been 
furnished." 

In  that  case  the  plaintiff  was  allowed,  against  objection, 
to  ask  a  witness  "  what  were  the  services  worth  in  your 
judgment?"  and  the  witness  answered,  "I  should  think  his 
services  were  worth  about  $12,  for  the  last  two  years  he 
worked  there,  for  the  third  year  about  $10  per  month,  for 
the  first  and  second  years  about  $8  per  month."  And  this 
necessarily  included  his  board,  and  the  witness  was  under- 
stood to  answer,  that  these  were  the  valuations  for  his 
services,  over  and  above  his  board.  And  the  supreme  court 
affirmed  the  decision  of  the  referees  who  tried  the  cause. 

I  do  not  perceive  any  essential  difference  between  the 
questions  presented  here  and  that  presented  in  the  case  re- 
ferred  to.  Here  to  be  sure,  the  words  "  over  and  above," 
or  "  with"  board,  are  expressed  in  the  question. 

There  they  were  implied,  but  the  substance  was  the  same, 
and  called  for  the  same  answer. 

If  a  person  hired  another  by  the  month,  to  labor  for  him 
and  to  be  boarded  in  his  family,  without  any  specified  price 
to  be  paid  for  the  labor.  Would  he  be  allowed  to  diminish 
the  price  which  he  was  to  receive,  below  the  ordinary  price 
of  such  labor,  by  proving  that  he  furnished  him  with  better 
board  than  was  usually  furnished  to  such  laborers. 

Or  would  the  employee  be  allowed  to  enhance  the  price 
per  month,  by  proving  that  his  fare  was  below  that  usually 
furnished  in  such  cases? 

It  seems  to  me  that  the  words  tl  with  board"  and  li  over 
and  above  board,"  used  in  this  case,  tended  to  simplify  the 
question,  and  render  more  clear  the  answer  which  should 
be  given,  and  that  the  ruling  of  the  court  below,  in  that 
respect  was  correct. 
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It  appeared  that  the  plaintiff  had  worked  for  the  defend- 
ant in  the  same  business,  before  the  time  in  question,  and 
that  after  the  plaintiff  left  the  defendant's  employ  last,  be- 
fore the  time  in  question,  he  worked  for  one  Griffin,  in  a 
like  employment,  and  the  plaintiff's  counsel  asked  one  of 
his  witnesses  "  what  was  plaintiff  receiving  from  Griffin  ?" 
This  was  objected  to  by  the  defendant's  counsel  as  an  im- 
proper mode  of  proving  damages.  The  court  admitted,  the 
testimony  and  defendant's  counsel  excepted,  and  the  witness 
answered,  "he  was  receiving  $11  per  week  and  dinner, 
&c."  This  evidence  I  think,  was  clearly  incompetent.  If 
it  was  for  the  purpose  of  showing  that  to  be  a  fair  value 
for  the  services  of  the  plaintiff,  while  in  the  employ  of  the 
defendant,  it  was  improper;  and  if  it  was  designed  to  show 
that  it  afforded  evidence  that  the  defendant  must  have  agreed 
to  pay  the  plaintiff  as  much  as  that,  it  was  equally  im- 
proper. In  the  strong  conflict  of  testimony,  upon  the 
question  of  the  value  of  the  services,  it  is  impossible  to  say 
that  it  did  not  affect  the  result.  Indeed,  it  would  seem 
that  it  did,  for  after  the  jury  had  retired,  they  in  a  short 
time  returned  into  court,  and  requested  the  court  to  in- 
struct them  "as  to  whether  the  plaintiff  left  Griffins,  to 
commence  the  services  in  question  for  the  defendant  ?" 
And  the  court  thereupon  read  to  them  from  his  minutes  the 
evidence  relating  thereto.  I  think,  for  this  error  a  new  trial 
should  be  granted,  costs  to  abide  the  event. 

The  other  judges  concurring  new  trial  granted,  costs  to 
abide  event. 
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SUPREME  COURT. 


THE  BOARD  OF  COMMISSIONERS  OF  EXCISE  OF  CHENANGO 
COUNTY  agt.  JAMES  MCCULLOUGH.      , 


Before  an  answer,  which  is  relevant,  can  be  striken  out  as  sham,  it  is  necessary  for 

the  plaintiff  to  show  that  it  is  false. 
A  defendant's  answer,  •'  upon  information  and  belief,"  where  it  is  required  to  be  a 

general  or  specific  denial,  does  not  show  conclusively  that  the  answer  is  sham  ; 

these  words  may  be  treated  as  redundant. 
On  a  motion  to  strike  out  an  answer  as  sham,  it  is  proper  for  the  defendant  to  show 

by  affidavit  that  i-t  is  true,  or  might  be  true,  and  that  it  was  interposed  in  good 

faith  and  not  for  the  purpose  of  delay  iu  the  action. 


Broome  General  Term,  submitted  July,  1869. 

Before  BALCOM,  BOARDMAN  and  PARKER,  Justices. 

APPEAL  by  plaintiffs  from  an  order,  made  at  the  Delaware 
special  term  of  this  court,  in  February,  1869,  denying  plain- 
tiffs' motion  to  strike  out  the  answer  of  the  defendant  in  the 
action,  "as  false,  sham  and  irrelevant,"  with  $10  costs. 

H.  H.  HARRINGTON,  for  plaintiffs. 
GEO.  W.  MARVIN,  for  defendant. 

By  the  court,  BALCOM,  P.  J. — The  causes  of  action  alleged 
in  the  complaint,  were  for  penalties  for  defendant  selling 
strong  and  spirituous  liquors,  in  quantities  less  than  five 
gallons  at  a  time,  without  having  a  license  therefor  granted 
according  to  law,  at  Norwich,  in  the  county  of  Chenango, 
in  October  and  November,  1868,  contrary  to  and  in  viola- 
tion of  §  13  of  chap.  628  of  the  laws  of  1857,  entitled,  "An 
act  to  suppress  intemperance  and  to  regulate  the  sale  of  in- 
toxicating liquors." 
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The  complaint  was  verified  by  one  of  the  commissioners 
of  excise  of  Chenango  county. 

The  answer  of  the  defendant  to  the  complaint  was  as 
follows,  viz.:  "the  defendant  in  the  above-entitled  action, 
in  answer  to  the  plaintiffs'  complaint,  upon  information  and 
belief,  denies  each  and  every  allegation  contained  in  each 
and  every  cause  of  action  therein." 

The  answer  was  verified  by  the  defendant,  as  follows, 
viz. :  lt  James  McCullough,  the  above-named  defendant, 
being  duly  sworn,  deposes  and  says,  that  the  foregoing 
answer  is  true  of  his  own  knowledge,  except  as  to  those 
matters  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true." 

An  affidavit  of  the  defendant  was  read  in  opposition  to 
the  motion,  (subject  to  the  objection  of  the  plaintiffs'  coun- 
sel,) in  which  the  defendant  stated,  he  was  a  dealer  in 
groceries  and  provisions,  doing  business  at  Norwich,  Che- 
nango county,  New  York,  and  had  several  clerks  in  his 
employ;  that  he  interposed,  without  the  purpose  of  fraud 
or  delay,  an  answer  to  the  plaintiffs'  complaint,  denying, 
upon  information  and  belief,  each  and  every  allegation  of 
the  plaintiffs'  complaint;  that  he  was  not  able  to  deny  the 
same  upon  his  own  knowledge,  for  the  reason  that  at  the 
time  or  times,  mentioned  in  the  complaint,  of  the  alleged 
sales  he  was  absent  from  home,  and  was  on  his  way  to  or 
was  in  the  city  of  New  York  ;  that  he  told  his  clerks  not 
to  sell  any  liquor  whatever,  on  the  day  that  he  started  for 
New  York;  that  such  clerks  had  informed  him,  and  he 
believed  the  same  true,  that  they  did  not  sell  any  liquor 
whatever,  as  he  charged  them  not  to  do  ;  he  then  added 
the  usual  affidavit  of  merits. 

It  is  provided  by  sub.  1  of  §  149  of  the  Code,  "That  the 
answer  of  the  defendant  must  contain;  1,  a  general  or  spe- 
cific denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief." 
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The  answer  was  verified  in  the  manner  prescribed  by 
§  157  of  the  Code. 

The  motion  to  strike  out  the  answer  was  made  under 
§  152  of  the  Code,  which  section  is  that:  "Shana  and  irre- 
levant answers  and  defenses  may  be  striken  out  on  motion, 
and  upon  such  terms  as  the  court  may  in  their  discretion 
impose." 

The  court  of  appeals  decided  in  The  People  agt.  McCum- 
ber,  (18  N.  F.,  315,)  that  an  answer  denying  a  material 
allegation  in  the  complaint  may  be  striken  out  as  sham, 
although  duly  verified. 

The  objection  that  the  defetdant's  affidavit  in  support  of 
his  answer,  and  showing  that  he  was  charged  with  acts 
that  might  or  might  not  have  been  done  in  his  absence  from 
his  place  of  business,  by  his  clerks,  could  not  be  read  in 
opposition  to  the  motion  to  strike  out  the  answer,  and  that 
if  such  an  affidavit  was  proper  it  should  have  been  annexed 
to  the  answer,  was  properly  overruled. 

The  question  for  the  judge  to  determine,  at  the  special 
term,  was,  whether  the  answer  was  sham ;  and  it  was 
proper  for  the  defendant  to  show,  by  affidavit,  that  it  was 
true,  or  might  be  true,  and  that  it  was  interposed  in  good 
faith  and  not  for  the  purpose  of  delay  in  the  action. 

The  judge  was  satisfied  that  the  answer  was  not  false 
and  sham,  and  therefore  refused  to  strike  it  out. 

The  answer  was  relevant;  and  before  it  could  be  stricken 
out  as  sham,  it  was  necessary  for  the  plaintiffs  to  show  it 
was  false. 

After  the  clerks  of  the  defendant  informed  him  they  did 
not  sell  any  liquor  in  his  absence,  and  he  believed  them,  he 
could  not  answer  the  allegations  of  the  complaint  by  deny- 
in^  "  anv  knowledge  or  information  thereof  sufficient  to 

o  - 

form  a  belief."  And  as  h'e  believed  his  clerks,  when  they 
told  him  they  had  not  sold  any  liquor,  his  answer  should 
have  been,  (if  he  was  not  guilty  of  selling  any  himself,)  "a 
general  or  specific  denial  of  each  material  allegation  of  the 
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complaint"  charging  him  with  unlawfully  selling  strong 
and  spirituous  liquors. 

It  was  unnecessary  for  the  defendant  to  state  in  his  an- 
swer that  his  denials  were  "upon  information  and  belief. 
But  I  am  of  the  opinion  the  insertion  of  those  words,  in  the 
answer,  does  not  show  conclusively  that  the  answer  was 
sham.  Those  words  were  redundant,  and  the  plaintiffs,  if 
"  aggrieved  thereby,"  could  have  had  them  struck  out,  if 
they  had  made  a  motion  for  that  purpose,  under  $  160  of 
the  Code. 

Notwithstanding  those  words,  the  answer  was  a  general 
denial  of  each  material  allegation  of  the  complaint.  And  it 
could  not  be  adjudged  sham,  because  the  affidavit  of  the 
defendant  showed  it  was  true,  or  at  least  that  it  might  be 
true,  and  was  interposed  in  good  faith. 

My  conclusion  is  that  the  affidavit  of  the  defendant  justi- 
fied the  judge,  at  special  term,  in  holding  the  answer  was 
not  sham ;  and  that  the  order  appealed  from  should  be 
affirmed  with  $10  costs. 

So  decided  as  of  the  July  General  Term,  1869. 
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SUPREME  COURT. 

ALEXANDER  COPLEY  and  EDWIN  J.  HARLOW,  respondents, 
agt.  MICHAEL  O'NiEL,  appellant. 


No  lien  upon  premises  under  the  mechanist  lien  law  of  1854,  can  be  acquired  by  the 
bnilder  of  a  house  upon  a  lot  of  land  owned  by  the  minor  daughter  of  the  defend- 
'  sint,  although  the  defendant  in  his  contract  for  such  building  claimed  to  own  the 
lot. 

The  statute  gives  a  lien  only  against  the  owner,  to  the  extent  of  his  interest,  upon  a 
house  and  upon  the  land  on  which  it  stands  for  labor  materials,  &c. 

By  the  Revised  Statutes  a  guardian  is  authorized  to  keep  up  and  sustain  the  houses 
grounds  and  other  appurtenances  to  the  lands  of  his  ward  by  and  with  the  issues 
and  profits  therof  or  with  any  other  moneys  of  his  ward  in  his  hands. 

Keeping  and'sustaining  the  houses  &c.,  of  the  ward  does  not' include  building  or 
rebuilding  by  the  guardian ;  this  he  can  do  only  by  order  of  the  court. 


Fifth  District,  General  Term,  October,  1869. 

Before  MORGAN,  BACON,  FOSTER  and  MULLIN,  Justices. 

THIS  was  a  proceeding  to  foreclose  a  mechanic's  lien. 
In  the  fall,  of  1867,  the  defendant  contracted  with  the  plain- 
tiffs, who  were  carpenters  engaged  in  building  houses,  and 
furnishing  materials  for  building,  to  build  for  him  a  house, 
on  premises  he  claimed  to  own,  in  the  town  of  Pamelia, 
Jefferson  county,  N.  Y.,  and  to  furnish  lumber  and  other 
materials  therefor. 

The  defendant  was  to  pay  part  cash  on  completion  of  the 
house,  *and  the  balance  was  to  be  secured  to  plaintiffs  by  a 
mortgage  on  the  house  and  lot,  which  was  to  run  a  reason- 
able time.  In  pursuance  of  the  agreement  plaintiffs  fur- 
nished lumber  and  materials,  and  built  for  defendant  a  frame 
house  on  the  premises  in  question,  which  was  fully  com- 
pleted on  the  4th  of  May,  1868,  and  the  notice  of  lien  was 
filed  May  14,  1S68.  The  labor,  lumber  and  materials  fur- 
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nished  by  plaintiffs  in  building  the  house,  amounted  on  that 
day,  after  deducting  all  set-offs,  to  $254.25.  Plaintiffs  called 
upon  defendant  to  give  mortgage  on  the  premises  to  secure 
it,  and  defendant  refused  to  do  so.  The  legal  title  on  the 
14th  of  May,  1S68,  to  the  lot  on  which  the  nouse  was  built, 
was  in  Margaret  O'Niel,  an  infant  daughter  of  defendant — 
no  consideration  ever  having  been  paid  by  her  therefor. 

The  defendant  was  occupying  said  house  and  premises, 
and  his  daughter  Margaret,  was  living  with  him  and  in  his 
family  on  that  day.  No  express  bargain  for  leasing  or  the 
payment  of  rent,  existed  between  the  defendant  and  his 
daughter.  There  had  been  a  house  previously  on  this  site, 
and  which  had  been  burned  down,  but  which  was  much 
smaller  in  size,  than  the  house  in  controversy. 

The  house  built  by  plaintiffs,  when  built  was  put  on 
stones  and  blocking  and  remained  so,  at  the  time  of  the 
filing  of  the  lien,  and  commencement  of  these  proceedings. 
The  foundation  was  temporary — no  plastering  or  mason 
work  ever  having  been  done  to  any  portion  of  it. 

On  the  14th  day  of  May,  1868,  the  plaintiffs  filed  with 
the  clerk  of  said  town  of  Pamelia,  a  notice  in  writing 
specifying  the  amount  of  their  claim  for  lumber  arid  mate- 
rials furnished,  and  labor  done  on  the  house,  claiming  and 
supposing  that  the  defendant  was  the  owner  of  the  house 
and  premises. 

The  cause  was  referred  to  a  referee  who  made  a  report  in 
favor  of  the  plaintiffs,  December  15,  1SCS,  adjudging  and 
deciding  as  matter  of  law. 

1st,  That  the  defendant  on  the  14th  day  of  May,  1868, 
was  the  owner  of  the  house  in  question. 

2d,  That  the  plaintiffs  by  tiling  their  notice  with  the 
town  clerk,  &c.,  acquired  a  lien  upon  the  said  Iwuse. 

3d,  That  the  plaintiffs  were  entitled  to  judgment  against 
the  said  defendant,  O'Niel,  for  the  sum  of  $254.25,  damages 
with  interest  thereon  fiom  the  4th  day  of  May,  1S6S.  besides 
costs.  December  16,  186S,  judgment  was  perfected  on  the 
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report  of  the  referee,  and  this  appeal  was  brought  from  said 
judgment. 

B.  BAGLEY,  attorney  for  appellant. 

1.  The  defendant  did  not  own  the  premises ;  he  had  con- 
veyed the  lot  to  his  daughter  before   he  made  the  contract 
for  building  the   house.     (Doughty  agt.   Develin,  I  E.  D. 
Smith,  626  ;  Sullivan  agt.  Decker,  I  E.  D.  Smith,  699-700 ; 
Quiniby  agt.  French,  7  How.,  350  ;  17  How.,  499). 

II.  The  complaint  prescribes  the  lot  by  metes  and  bounds 
and  seeks  to  recover  it.  There  is  no  description  of  the 
house  in  the  complaint.  Plaintifls  cannot  recover  the  house 
and  remove  it  ofF,  as  personal  property.  There  is  no  pro- 
vision in  the  statute  to  authorize  alien  on  personal  property  ; 
the  house  was  built  to  remain  there  and  not  with  the  inten- 
tion of  being  removed.  (5  Abb.,  4 1-48 ;  Wagner  agt  Wright, 
4  Denio,  180 ;  Ernst  agt.  Heed,  49  Barb.,  367). 

x 

MOORE  &  McCARTiN,  attorneys  for  respondents. 

PRELIMINARY  OBJECTION. — 1.  As  no  objections  to  the  re- 
ferees conclusions  of  fact  or  law  have  been  served  or  filed, 
the  only  questions  to  be  regarded  here,  are  upon  the  rulings 
of  the  referee  during  the  trial,  as  to  the  reception  or  rejec- 
tion of  evidence.  (Srownstgt.  Irish,  12  How.,  481 ;  Freeman 
agt.  Ridvr,  13  How.,  148 ;  Code,  §  258). 

2.  No  exceptions  having  been  taken  to  the  rulings  of  the 
referee  during  the  trial,  there  can  be  no  review  of  his  decision 
in  this  court. 

I.  Though  the  title  of  the  lot  upon  which  the  building  in 
question  was  erected,  is  found  by  the  referee  to  be  in  defend- 
ants daughter,  yet  the  defendant  has  an  interest  to  the  extent 
of  the  building  erected  on  it.  The  building  was  put  there 
by  the  defendant  for  his  own  convenience  and  occupation, 
and  having  been  in  its  possession  and  occupation  ever  since 
its  erection,  although  without  any  express  agreement,  he  is 
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accountable  to  his  daughter  for  the  value  of  the  mesne  rents 
and  profits,  in  other  words  he  is  a  tenant  at  will,  and  as 
such,  has  an  interest  in  the  premises,  within  the  meaning 
of  the  statute.  u  The  lien  given  by  the  statute,  (Ch.,  384, 
Laivs  of  1852),  in  certain  counties,  attaches  wherever  labor 
is  performed  or  materials  furnished  for  a  building,  under  a 
contract  with  the  owner  thereof,  however  temporary  his  in- 
terest in  the  land  on  which  it  stands ;  it  attaches  to  the 
land  and  the  building  to  the  extent  of  the  interest  of  the 
owner  of  the  building  in  them  respectively"  (Onibony  &  Dain 
agt.  Jones,  19  N.  Y.  E.,  234). 

II.  The  defendant  on  removing  from  the  premises,  could 
lawfully  remove  the  building  he  had  erected.     The  founda- 
tion being  temporary,  the  entire  building  resting  on  stones 
and  blocking,  it  never  became  a  part  of  the  freehold,  but 
was  subject  to  be  removed  at  any  time  at  the  convenience 
or  will  of  the  defendant. 

III.  The  house,  thus  built  upon  a  temporary  foundation, 
remained  the  personal  property  of  the  defendant,  and  never 
became  a  fixture  of  the  realty,  hence  the  lien  given  by  the 
statute  for  the  protection  of  mechanics  and  laborers  attached 
on  the  filing  of  the  notice  in  this  proceeding,  to  the  exterxt 
of  defendants  interest  in  the  premises.     (3  E.  S.  Ch.,  8, 
Title  8  Art.  2  p.  820  $  120 ;  Onibony  et  al.  agt.  Jones,  19  N. 
Y.  E.,  234  ;  1  Crary's  N.  Y.  Practice,  657). 

~By  the  court,  MULLIN,  J. — Section  2  of  the  mechanic's 
lien  law,  (Laius  of  1854,  chap.,  402),  gives  a  lien  against  the 
owner  to  the  extent  of  his  interest,  upon  a  house  and  upon 
the  land  on  which  it  stands  for  fobor  done  upon  and  materials 
furnished  for  such  building  upon  the  compliance  with  the 
provisions  of  said  act. 

Unless  the  person  proceeded  against,  is  owner  there  can 
be  no  lien,  and  if  there  is  no  lien  there  can  be  no  judgment 
under  this  act.  The  defendant  and  his  wife  had  owned  the 
land  on  which  the  house  was  erected.  The  wife  died  and 
upon  her  death  he  became  sole  owner  of  the  lot. 
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Before  the  labor  was  performed  or  materials  were  fur- 
nished by  the  plaintiffs,  the  defendant'  conveyed  said  land  to 
his  daughter  Margaret,  who  was  sole  owner  at  the  time  of 
the  erection  of  the  house,  and  had  been  from  April  1867. 
The  bargain  for  building  the  house  was  made  in  the  fall 
of  1867. 

It  is  thus  conclusively  established,  that  defendant  did  not 
own  the  land  on  which  the  house  stood  at  the  time  of.  the 
commencement  of  the  proceedings  to  acquire  a  lien. 
Was  he  at  that  time  or  at  any  time  owner  of  the  house  ? 

The  daughter  who  owned  the  land  was  and  still  is  a 
minor.  The  father  was  her  guardian.  She  lived  with  him. 
The  dwelling  house  was  burned,  and  he  proceeded  to  erect 
another.  As  guardian  he  could  not,  without  the  authority 
of  a  competent  court,  erect  ajbouse  on  the  minor's  land  and 
charge  the  expense  upon  the  ward.  (Hazard  agt.  Howe,  11 
Barb.,  22). 

In  that  case  the  plaintiff  was  guardian  of  the  defendants, 
who  inherited  from  their  father  two  lots  of  land  in  the  city 
of  New  York, — the  buildings  on  which  had  been  destroyed 
by  fire.  The  plaintiff  deeming  it  for  the  interest  of  his  wards, 
that  new  buildings  should  be  erected  on  the  lots,  used  the 
insurance  money  received  on  insurance  of  the  old  buildings, 
and  added  to  it  monies  of  his  own  and  erected  new  buildings. 
He  filed  a  bill  to  compel  the  repayment  to  him  of  the  monies 
so  advanced  by  him.  The  bill  was  dismissed  on  the  ground 
that  the  plaintiff  could  not,  without  authority  of  the  court, 
expend  his  money  in  improving  the  land  of  the  ward  and  be 
reimbursed  out  of  the  wards  estate. 

If  the  guardian  could  not  charge  the  estate  of  his  ward 
for  advances  made  by  himself,  it  would  be  difficult  to  com- 
prehend how  he  could  effect  the  object  by  employing  another 
to  make  such  advancement. 

By  2d  Statutes  at  Large,  page  150,  §  20,  a  guardian  is 
authorized  to  keep  up  and*sustain  the  houses,  grounds  and 
other  appurtenances  to  the  lands  of  his  ward,  by  and  with 
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the  issues  and  profits  thereof,  or  with  any  other  monies  of 
his  ward  in  his  hands.  Keeping  and  sustaining  the  houses, 
&c.,  of  the  ward  does  not  include  rebuilding — if  it  did  the 
case  of  (Hazard  agt.  Rowe),  would  have  been  decided  the 
other  way.  (The  chancellor  held  in  Putnam  agt.  Ritchie,  (6 
Paige  390),  that  a  person  who,  under  a  misapprehension  of 
his  legal  rights  had  made  large  and  valuable  improvements 
on  lands  of  minors,  they  (the  minors)  were  entitled  to  the 
improvements,  but  were  not  bound  to  pay  for  them — and 
he  further  held  that  the  minors  were  not  chargeable  with 
fraud  or  acquiesence  until  they  became  acquainted  with 
their  legal  rights.  In  the  case  cited  the  plaintiff  had  taken 
from  the  mother  of  the  defendants,  a  release  of  a  lease  in 
fee  of  premises  in  question,  the  rent  of  which  defendants' 
father  died,  seized.  She  supposed  the  lease  was  assets,  and 
that  it  was  for  the  interest  of  the  children  to  be  released 
from  the  payment  of  the  rent,  and  after  plaintiff  obtained 
the  release,  he  entered  and  made  the  improvements  for 
which  he  sought  compensation.  The  defendants  had  re- 
covered the  premises  in  an  action  of  ejectment,  and  the  bill 
was  filed  to  restrain  that  suit  until  defendants  paid  him  for 
his  improvements.  His  bill  was  dismissed. 

In  the  case  before  us,  the  plaintiffs  are  charged  with  no- 
tice of  Margaret's  title  to  the  premises — at  all  events,  they 
are  chargeable  with  notice  that  defendant  had  no  title  to 
them  when  the  bargain  for  erecting  the  house  was  made, 
and  they  have  no  reason  to  complain  if  with  such'knowledge, 
they  did  the  work  and  furnished  the  materials  sought  to  be 
charged  as  a  lien  on  the  house. 

The  defendant  being  guardian,  and  as  such  having  charge 
of  the  ward's  land,  his  possession  of  it  was  in  his  capacity  of 
guardian  and  could  be  in  no  other.  He  could  not  by  a  con- 
tract with  himself,  create  the  relation  of  landlord  and  tenant, 
and  hence  his  occupation  could  not  be  that  of  a  tenant  at 
will. 

It  is  doubtless  true  that  a  guardian  would  be  liable  to 
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account  to  his  ward  for  the  use  of  the  wards  lands,  if  he 
occupied  them  for  his  own  benefit.  But  such  liability  is 
not  as  tenant — but  as  a  debtor  having  omitted  to  let  the 
premises  to  others,  he  must  account  for  what  he  ought  to 
have  received  from  them. 

Permission  to  erect  on  the  wards  land,  a  building  with 
the  right  of  removal,  could  only  be  obtained  from  the 
guardian.  This  again,  made  necessary  a  contract  by  defend- 
ant with  himself,  so  that  plaintiffs  cannot  claim  even  a 
license  to  erect  and  remove  the  building  that  is  binding  on 
the  ward. 

When  the  guardian  erects  a  building,  especially  a  dwelling 
on  the  wards  land,  it  must  be  presumed  to  be  a  permanent 
annexation,  because  it  may  be  attached  to  the  soil,  arid  this 
presumption  is  very  much  increased,  when  the  person  erect- 
ing the  building  is  the  father  of  the  ward.  1  am  unable  to 
discover  any  ground  on  which  the  defendant  can  be  held  to 
be  owner  of  the  house,  and  not  being  owner  there  can  be 
no  lien. 

Whether  on  the  facts  proved  the  plaintiffs  can  in  equity, 
obtain  a  lien  on  the  house  or  house  and  land,  is  a  question 
not  before  us,  and  upon  which  I  express  no  opinion.  If 
there  is  any  such  relief  it  is  open  to  the  plaintiffs,  if  the  lien 
sought  to  be  enforced  in  this  proceeding  fails.  It  is  suggested 
by  the  plaintiffs' counsel,  that  defendant's  counsel  has  served 
no  exceptions  to  the  findings  of  the  referee,  and  hence  he 
cannot  assail  the  findings  either  of  fact  or  law.  In  this  he 
appears  to  be  mistaken — the  case  contains  exceptions  to 
both.  The  referee  finds  the  facts  as  to  ownership,  precisely 
as  they  were  proved  by  defendant.  He  had  therefore,  no 
ground  for  excepting  to  the  facts.  The  exceptions  to  the 
conclusions  of  law  is  "  to  all  the  findings  as  matter  of  law." 
By  the  decision  of  the  court  of  appeals,  such  an  exception 
is  too  general,  unless  all  the  conclusions  of  law  are  erroneous. 
(Magee  agt.  Bahr,  14  N.  F.,  435). 

His  conclusions  are  :  First.  That  defendant  was  owner — 
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this  is  in  my  opinion  clearly  erroneous.  The  second,  is  that 
plaintiffs  by  their  notice  obtained  a  lien  on  the  house — this 
is  erroneous  if  defendant  was  not  owner. 

The  third  is  that  plaintiffs  were  entitled  to  judgment  for 
their  debt  and  costs.  This  is  also  erroneous,  as  in  this  pro- 
ceeding, no  judgment  can  be  rendered  for  debt  and  costs, 
unless  a  lien  has  been  obtained.  The  exceptions  to  the  con- 
clusions of  law  on  their  face,  are  sufficient  and  they  are  be- 
fore us  for  review. 

The  judgment  should  be  reversed  with  costs.  As  a  new 
trial  would  be  no  benefit  to  the  plaintiffs,  none  should  be 
awarded. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  ALBANY 

AND  SUS'QUEHANNA  RAILROAD  COMPANY  and  others. 


Where  an  appeal  is  duly  taken  from  a  judgment  at  special  term,  to  the  general  term, 
by  the  unsuccessful  party,  it  is  a  waiver  of  all  irregularities  in  the  judgment, 
which  might  have  been  heard  at  special  term,  if  a  motion  had  been  made  before 
the  appeal  was  taken. 

Counsel  for  the  defeated  party  in  an  action,  have  no  right  to  be  present  at  the  find- 
ing of  facts  by  the  judge  who  tried  the  cause,  or  to  dictate,  or  have  a  voice  in 
regard  to  what  such  finding  should  be,  any  more  than  he  would  have  to  intrude 
into  the  jury  room,  had  the  case  been  tried  by  a  jury,  and  dictate  to  or  advise  with 
them  in  regard  to  what  should  be  their  verdict. 

Any  person  who  should  attempt  to  interfere  with  the  judge  in  the  discharge  of  his 
duty,  after  a  cause  has  been  submitted  to  him  for  decision,  and  before  the  same  is 
decided  in  the  manner  prescribed  by  the  statute,  would  be  guilty  of  a  most  grave 
offense. 

after  the  judge  has  decided  the  case  in  his  own  mind,  he  desires  any  assistance  in 
the  clerical  labor  of  drawing  np  the  statement  of  facts  and  conclusions  of  law,  in 
conformity  with  his  decision,  he  may,  doubtless,  employ  any  one  to  render  such 
service  ;  and  this  service  is  frequently,  and  probably  most  commonly,  performed 
by  the  attorney  of  the  successful  party,  under  the  direction  of  the  judge.  But  no 
person  has  any  right,  unsolicited  by  the  judge,  to  be  heard  or  to  act,  in  any  way 
whatever  in  making  up  the  decision,  even  in  form,  much  less  in  matter  of  sub- 
stance. 

The  only  notice  the  successful  party  is  required  to  give  to  his  adversary,  after  the 
cause  is  submitted  to  the  judge  for  decision,  is  notice  in  writing  of  the  judgment, 
after  it  has  beon  entered,  and  this  only  for  the  purpose  of  limiting  the  time  of  the 
other  party  to  except  and  appeal. 

Where  the  successful  party,  under  authority  of  the  judgment  in  the  action,  have 
been  exceedingly  prompt,  and  even  nimble,  although  strictly  regular,  in  taking 
possession  of  the  property  which  the  judgment  gave  them,  they  cannot  be  ousted 
and  compelled  to  surrender  upon  motion. 

Where  the  necessary  and  inevitable  tendency  of  the  several  matters  set  forth  in 
any  moving  papers  is  to  disparage  the  judge  who  decided  and  gave  judgment  in, 
the  action,  and  to  bring  him  into  disrepute  and  disfavor,  if  not  to  challenge  his 
truthfulness  and  integrity  in  his  official  conduct,  such  papers  will  be  stricken  out, 
as  irrelevant,  impertinent  and  scandalous,  and  not  allowed  to  be  placed  upon  the 
files  of  the  court ;  and  this  by  direction  of  the  court,  without  the  necessity  of  a 
motion  to  that  effect. 

VOL.  XXXIX.  4 
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Monroe  Special  Term,  January,  1870. 

MOTION  to  set  aside  judgment  in  the  action,  and  all  the 
proceedings  therein  for  irregularity. 

The  motion  was  made  upon  the  grounds,  among  others, 
that  the  attorneys  of  the  Church  party  had  had  no  notice 
of  the  settlement  of  the  findings  of  fact,  and  conclusions  of 
law  before  the  judge  who  tried  and  decided  the  action,  and 
no  opportunity  of  being  present  at  such  settlement,  before 
such  decision  was  made  and  delivered  to  the  attorney  01 
the  successful  party.  Also  that  no  copy  of  the  proposed 
judgment  or  decree  had  been  served  in  like  manner,  with 
notice  of  settlement  thereof,  by  the  attorney  of  the  prevail- 
ing party,  before  entering  and  perfecting  his  judgment  upon 
the  decision.  The  otrier  grounds  of  the  motion  will  suffi- 
ciently appear  in  the  opinion. 

D.  D.  FIELD,  A.  J.  PARKER  and  J.  H.  MARTINDALE, 

for  motion. 
M.  HALE,  H.  SMITH  and  G.  H.  DANFORTH,  opposed. 

JOHNSON,  J. — The  parties  to  this  motion  are  all  defend- 
ants in  the  action,  and  it  will  be  most  convenient  to  desig- 
nate them  as  the  Church  party  and  the  Ramsey  party 
respectively.  The  judgment  which  this  motion  seeks  to 
have  set  aside,  was  entered,  and  the  judgment  roll  filed,  on 
the  31st  of  December,  1869,  about  two  o'clock  in  the  after- 
noon, as  appears  from  the  papers.  This  judgment  was  in 
favor  of  the  Ramsey  party,  and  against  the  Church  party. 
On  the  same  day  and  after  said  judgment  had  been  entered, 
the  counsel  for  the  Church  party,  residing  at  Rochester, 
where  said  action  was  tried  and  judgment  entered,  caused 
a  notice  of  appeal  from  said  judgment  to  the  general  term 
of  the  supreme  court  to  be  prepared,  and  also  an  undertak- 
ing, in  due  form  of  law,  and  the  same  were  served  in  due 
form  upon  the  attorney  for  the  Ramsey  party  and  upon  the 
attorney  of  the  railroad  company,  on  the  1st  day  of  January, 
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1S70,  and  within  twenty-four  hours  after  the  entry  of  said 
judgment,  and  the  said  appeal  was  thereupon  perfected. 

This  appeal,  as  is  shown  by  the  moving  papers,  was 
brought  in  good  faith  by  the  parties  appealing,  who  intend 
to  prosecute  the  same  to  a  determination  at  the  general 
term  of  this  court,  and  is  now  pending. 

This  motion,  to  set  aside  the  judgment  for  irregularity, 
was  not  made  until  several  days  after  the  appeal  to  the 
general  term  was  perfected.  The  notice  bears  date  the  3d 
of  January,  1870,  and  the  principal  affidavit  on  which  such 
motion  is  founded,  was  not  made,  or  was  not  sworn  to, 
until  the  4th  of  the  same  month..  The  motion  papers  were, 
of  course,  served  after  this,  though  I  do  not  find  the  precise 
date  of  the  service  among  the  papers.  It  appears  very 
clearly  and  plainly  from  the  moving  papers,  and  indeed  the 
contrary  is  not  pretended,  that  the  counsel  for  the  moving 
party  knew,  and  were  fully  aware  of  all  the  acts  and  omis- 
sions on  the  part  of  the  attorney  and  counsel  of  the  Ramsey 
party,  in  whose  favor  the  judgment  was  rendered  and  en- 
tered, before  and  at  the  time  such  judgment  was  entered 
and  before  the  appeal  to  the  general  term  was  brought  and 
perfected. 

Upon  this  state  of  facts  all  the  irregularities  complained 
of  up  to  and  including  the  entry  of  the  judgment,  and  filing 
the  judgment  roll,  if  such  they  were,  have  been  waived  and 
cured  by  the  appeal  to  the  general  term,  and  are  no  longer 
available  to  the  party  against  whom  the  judgment  is  ren 
dered.  Conceding,  for  the  purposes  of  this  point,  that  the 
things  complained  of  were  irregularities  for  which  the  judg- 
ment would  have  been  set  aside  had  the  defeated  party 
taken  advantage  of  them  in  due  season,  still,  having  passed 
them  by,  and  taken  another  and  different  step  in  the  action, 
they  cannot  now  go  back  and  take  up  these  alleged  irregu- 
larities, and  have  them  passed  upon  as  though  they  were 
still  open  and  available.  They  have  each  and  all  been 
waived  and  forever  cured  by  the  appeal.  It  was  an  onward 
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step  in  the  action,  without  regard  to  the  irregularities, 
\vhich  were  as  well  known  to  the  moving  parties  then  as 
now,  and  which  placed  all  the  parties  in  a  new  and  different 
relation  to  each  other.  This  principle  of  waiver  of  irregu- 
larities in  proceedings  in  actions,  on  the  part  of  any  party 
who  might  have  taken  advantage  of  them  had  he  chosen  to 
do  so,  by  moving  in  the  action  afterwards  as  though  the 
proceedings  had  been  regular,  has  been  so  long  established 
in  practice,  and  is  so  well  settled,  that  it  admits  of  no  doubt 
or  question.  The  exception  is  that  the  waiver  does  not 
extend  to  irregularities  of  which  the  party  was  wholly 
ignorant  when  the  subsequent  steps  were  taken. 

I  shall  not  undertake  to  cite  authorities  on  this  question. 
The  books  are  full  of  cases  on  the  subject,  and  the  principle 
is  as  old  as  the  history  of  practice  and  proceedings  by  action. 
Had  not  the  contrary  doctrine  been  strenuously  contended 
for  by  the  several  eminent  counsel  of  the  moving  parties,  I 
should  not  have  supposed  that  any  doubt  could  have  existed 
in  the  minds  of  the  profession  in  regard  to  it. 

The  case  cited  and  relied  upon  as  containing  a  different 
doctrine  is  that  of  Clumpha  agt.  Whiting  (10  Abb.  448). 

But  that  case,  it  will  be  seen,  affords  no  countenance  to 
the  position  contended  for  by  the  moving  parties.  In  that 
case  the  plaintiff  had  entered  a  judgment  and  issued  an  exe- 
tion,  while  an  order  to  stay  his  proceedings  was  in  force. 

On  the  2d  of  March  the  defendant  moved,  by  an  order 
to  show  cause,  to  set  aside  the  judgment  and  execution  for 
irregularity;  and  on  the  22d  of  the  same  month,  while  the 
motion  to  set  aside  was  still  pending  and  undisposed  of,  the 
defendant  gave  notice  of  appeal  from  the  judgment  to  the 
general  term.  It  was  claimed  in  that  case  by  the  plaintiff, 
that  the  defendant  had,  by  appealing,  waived  the  irregular- 
ity in  the  entry  of  the  judgment,  and  issuing  execution,  but 
the  judge,  at  special  term,  held  that  the  appeal  in  that  case 
was  no  waiver  of  the  irregularity,  which  the  defendant  had 
taken  advantage  of  by  motion  before  the  appeal  was  brought 
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and  which  motion  was  still  pending.  This  was  a  special 
term  decision,  but  I  am  of  the  opinion  it  is  correct  in  prin- 
ciple. The  same  rule  has  I  think  been  applied  more  than 
once  iu  this  district,  where  the  party  after  moving  and  tak- 
ing advantage  of  the  irregularity,  has  brought  his  appeal  to 
save  that  right  also,  and  prevent  the  time  for  appealing 
from  passing  by  before  the  motion  could  be  heard.  This 
gives  a  party  the  benefit  of  all  the  remedies  which  the  law 
affords  if  he  is  diligent  in  taking  his  advantage  in  time. 

But  this  is  quite  a  different  case.  Here  the  alleged  irre- 
gularities had  not  been  noticed,  or  taken  advantage  of,  by 
motion  or  otherwise,  until  after  they  had  been  waived  and 
cured  by  the  appeal.  It  was  then  clearly  too  late.  The 
appeal  had  consigned  them  all  to  the  "dead  past,"  beyond 
recall  or  resuscitation. 

This  view  alone  disposes  of  all  questions  of  mere  irregu- 
larity in  entering  and  perfecting  the  judgment,  assuming 
that  it  became  and  was  a  perfect  judgment,  so  far  as  to  be 
reviewable  upon  appeal. 

I  might  safely  rest  this  question  upon  this  view,  and 
should  do  so  in  any  ordinary  case.  But  this  is  a  case  of 
much  more  than  ordinary  importance,  and  it  is,  perhaps, 
due  to  it  that  it  should  cot  be  allowed  to  rest  upon  a  tech- 
nical waiver  of  irregularities,  if  there  is  a  better  and  surer 
foundation  on  which  the  judgment  can  stand. 

Now,  granting  that  every  material  allegation  of  fact  in 
the  moving  papers  is  strictly  true,  there  was  no  irregularity 
in  the  proceedings  prior  to,  and  including  the  entry  of  the 
judgment,  whatever. 

The  counsel  for  the  defeated  party  had  no  more  right  to 
be  present  at  the  finding  of  the  facts  by  the  judge,  or  to 
dictate,  or  have  a  voice  in  regard  to  what  such  finding 
should  be,  than  he  would  have  had  to  intrude  into  the  jury- 
room,  had  the  case  been  tried  by  a  jury,  and  dictate  to,  or 
advise  with  them  in  regard  to  what  should*be  their  verdict. 
The  assumption  of  such  a  right  is  simply  monstrous.  Coun- 
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sel  have  their  day  in  the  trial  and  summing-up  the  cause. 
They  have.no  right  to  any  further  hearing,  until  after  the 
decision  has  been  made,  and  rendered,  as  the  law  prescribes. 
When  the  trial  is  ended,  and  the  cause  submitted,  the  law 
devolves  the  duty  of  deciding  it,  upon  the  judge  before 
whom  the  trial  is  had,  where  the  action  is  tried  without  a 
jury,  and  prescribes  the  form  in  which  his  finding  and 
decision  shall  be  rendered. 

•  "Upon  the  trial  of  a  question  of  fact  by  the  court,  its 
decision  shall  be  given  in  writing,  and  shall  contain  a  state- 
ment of  the  facts  found,  and  the  conclusions  of  law  separ- 
ately." "  Such  decision  shall  be  filed  with  the  clerk  within 
twenty  days  after  the  court  at  which  the  trial  took  place. 
Judgment  upon  the  decision  shall  be  entered  accordingly." 
(Code,  §  267.) 

Any  preson  who  should  attempt  to  interfere  with  the 
judge  in  the  discharge  of  his  duty  after  a  cause  has  been 
submitted  to  him  for  decision,  and  before  the  same  is  de- 
cided in  the  manner  prescribed,  would  be  guilty  of  a  most 
grave  offense. 

If  the  judge,  after  he  has  decided  the  case  in  his  own 
mind,  desires  any  assistance  in  the  clerical  labor  of  drawing 
up  the  statement  of  facts  and  conclusions  of  law,  in  con- 
formity with  his  decision,  he  may  doubtless  employ  any 
one  to  render  such  service.  And  this  service  is  frequently, 
and  I  apprehend  most, commonly  performed  by  the  attorney 
of  the  successful  party,  under  the  diretion  of  the  judge. 
In  such  case,  he  acts  as  the  hand  of  the  judge  merely  in 
drawing  a  paper.  But  no  person  has  any  right,  unsolicited 
by  the  judge,  to  be  heard,  OF  to  act,  in  any  way  whatever, 
in  making  up  the  decision,  even  in  form,  much  less  in 
matter  of  substance.  If  the  judge  is  in  doubt  as  to  how 
a  particular  fact  should  be  found,  he  may,  I  suppose, 
open  the  case,  and  give  the  counsel  for  the  respective 
parties  a  further,  hearing,  though  this,  I  apprehend,  is 
seldom,  if  ever  done. 
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But  certainly  the  duty  of  deciding  both  the  facts  and  the 
law  rests  upon  the  judge  alone.  The  counsel  for  the  de 
teated  party  seem  to  have  supposed  that  they  had  the  right 
to  be  present  and  take  part  in  the  settlement  of  the  decision 
which  the  judge  was  to  make,  and  to  be  informed  as  to 
what  was  decided  before  the  decision  was  made  so  as  to 
become  final.  But  this  is  quite  an  erroneous  view  of  their 
rights.  The  decision  is  the  judgment  of  the  court,  and 
upon  it  the  judgment  in  the  action  is  to  be  entered.  If 
there  are  special  provisions  in  the  judgment,  the  judge  may, 
if  he  thinks  proper,  order  that  the  judgment  be  not  entered 
until  the  judgment  or  decree  be  drawn  up  and  served  upon 
the  opposite  party,  and  settled  before  himself  or  some  other 
judge,  in  accordance  with  his  decision.  But  nothing  of 
this  kind  is  necessary  under  our  present  system  of  practice. 
It  rests  wholly  in  the  discretion  of  the  judge.  If  he  does 
not  see  fit  to  order  it,  no  one  can  complain. 

The  decision  was,  therefore,  regularly  made,  and  the 
judgment  thereon  regularly  entered,  without  any  further  or 
other  hearing,  or  notice,  or  service  of  papers,  or  settlement. 
In  a  case  tried  as  this  was,  there  is  no  such  thing  as  a  re- 
view of  the  trial  or  decision  before  judgment.  There  is  no 
other  mode  of  review  than  upon  appeal  after  judgment. 
(Code  §  268,  sub.  3.)  This  review,  as  to  questions  of  law, 
is  upon  exceptions  to  the  decision  taken  by  the  defeated 
party  who  may  desire  to  appeal,  within  ten  days  after  notice 
in  writing,  of  the  judgment. 

The  review  of  questions,  either  of  fact  or  of  law,  arising 
upon  the  evidence,  or  rulings  upon  the.  trial,  can  only  be 
upon  a  case  or  exceptions,  made  after  notice  of  the  judg- 
ment. This  is  the  scheme  for  reviewing  judgments  and 
proceedings  upon  the  trial  in  all  cases  tried  in  this  manner. 
And  it  is  the  only  way  in  which  they  can  be  reviewed,  by 
the  express  terms  of  the  statute.  (Code,  §  268,  siib.  3.) 
The  only  notice  the  successful  party  is  required  to  give  to 
his  adversary,  after  the  cause  is. submitted  to  the  judge  for 
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decision,  is  notice  in  writing  of  the  judgment  after  it  has 
been  entered,  and  this  only  for  the  purpose  of  limiting  the 
time  of  the  other  party  to  except  and  appeal. 

I  do  not  design  to  elaborate  this  point,  but  intend  to  ex- 
press a  most  emphatic  opinion  that  there  was  no  irregularity 
in  the  proceedings  after  the  submission  up  to  and  including 
the  entry  of  judgment. 

It  is  also  claimed  by  the  counsel  for  the  Church  party 
that  there  is  no  judgment  from  which  an  appeal  can  be  taken 
and  which  can  be  reviewed  upon  appeal.  But  this  party 
have  appealed  and  insist  upon  their  appeal,  and  even  com- 
plain that  steps  were  improperly  taken  in  carrying  out  or 
executing  the  judgment  after  their  appeal  and  undertaking 
had  stayed  all  proceedings  upon  the  judgment.  The  Ramsey 
party  concede  that  the  judgment  is  a  final  judgment  and  the 
appeal  properly  brought.  It  is  either  a  judgment  or  nothing. 
If  it  is  no  judgment,  there 'is  no  need  of  this  motion.  If  it  is 
a  judgment,  it  is  reviewable  upon  the  appeal  which  is 
pending.  Upon  this  question  I  have  no  doubt  that  a  final 
judgment  has  been  rendered  and  entered,  which  is  subject 
to  the  appeal  already  brought,  upon  the  hearing  of  which 
all  alleged  errors  of  fact  or  of  law  may  be  brought  up  arid 
reviewed  and  corrected,  if  found  to  exist. 

It  is  also  a  part  of  this  motion  that  the  receiver  heretofore 
appointed  in  the  action  be  required  to  retake  possession  of 
the  property  ol  the  company,  and  that  the  Ramsey  party 
who  have  taken  possession  be  ordered  to  restore  the  same  to 
said  receiver  or  to  some  other  receiver  to  be  appointed. 

This  application  is  based  upon  two  grounds  :  First,  That 
there  is  no  final  judgment  entered,  and  second,  that  the  sur- 
render was  made  by  the  receiver  to  the  prevailing  party, 
and  possession  taken  by  that  party  in  violation  of  a  stay  of 
proceedings  upon  the  judgment,  then  in  force.  The  ques- 
tion of  a  final  judgment  has  been  already  disposed  of. 

The  other  ground  seems  to  be  wholly  unfounded  in  point 
of  fact.  The  appeal  from  the  judgment  was  not  perfected 
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so  as  to  operate  as  a  stay  of  proceedings  until  the  next  day 
after  the  judgment  was  entered;  and  the  Ramsey  party  went 
into  full  possession  of  the  property  the  day  before,  under 
the  judgment,  after  it  had  been  rendered  and  entered.  The 
first  order  of  Justice  BARNARD,  which  was  served  on  the  31st 
of  December,  late  in  the  afternoon,  was  an  order  staying 
proceedings  on  the  decision  of  Justice  SMITH  and  the  entry 
of  judgment  thereon.  But  as  the  judgment  had  been 
entered  upon  the  decision  and  become  effectual  as  a  judg- 
ment before  this  order  was  served,  such  order  was  wholly 
ineffectual  for  any  purpose  when  it  was  served.  The  next 
order  of  Justice  BARNARD,  staying  proceedings  under  the 
judgment  was  not  served  until  the  day  following  the  entry 
of  the  judgment  and  on  the  1st  of  January. 

In  the  meantime  and  tm  the  day  previous,  the  Ramsey 
party,  who  had  been  adjudged  to  have  been  regularly  elected 
directors,  and  to  whom  the  custody  and  possession  of  the 
property,  and  franchises  of  the  company  had  been  awarded 
formally  entered  into  and  took  possession  by  virtue  of  the 
judgment  and  under  its  authority.  This  was  done  almost 
at  the  moment  the  judgment  was  entered  and  the  roll  filed 
in  the  clerk's  office  at  Rochester.  Their  action  was  certainly 
exceedingly  prompt  and  may  perhaps  be  said  to  have  been 
even  nimble,  but  I  am  unable  to  see  that  it  was  in  any  respect 
irregular  or  unwarranted  at  the  time.  Having  gone  into 
possession  regularly,  under  the  authority  of  the  judgment  in 
the  action,  they  cannot  be  ousted  and  compelled  to  surrender 
upon  motion. 

Whatever  may  be  said  in  regard  to  the  proceedings  before 
Justice  PECKHAM  on  the  1st  of  January,  to  obtain  possesson 
of  the  key  or  keyes,  from  the  receiver,  it  is  certain  that  they 
are  wholly  immaterial  on  this  motion. 

The  motion  is  not  to  restore  to  him  the  key  simply,  but 
the  possession  of  the  entire  property  of  the  company. 

Whether  all  the  issues  have  been  passed  upon,  or  all  the 
facts  found,  necessary  to  sustain  the  conclusions  of  law  upon 
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which  the  judgment  rendered  is  founded,  will  arise  upon  the 
hearing  of  the  appeal. 

I  do  not  think  those  questions  belong  to  this  motion.  But 
if  they  do,  it  seems  to  me  there  can  be  no  difficulty  on  that 
score.  I  do  not  see  what  other  finding  of  fact  was  necessary, 
or  what  other  .issue  it  became  necessary  to  pass  upon,  when 
it  is'  seen  upon  what  point  or  ground  of  the  controversy  the 
decision  and  judgment  are  placed.  It  follows  from  these 
views  that  the  motion  to  set  aside  the  judgment  must  be 
denied. 

A  more  unpleasant  but  yet  a  most  imperative  duty,  re- 
mains to  be  discharged  in  regard  to  the  papers  on  which 
this  motion  is  in  part  founded. 

The  counsel  for  the  Ramsey  party,  upon  the  argument 
moved  to  strike  out  the  affidavit  of  J.  H.  Martindale,  giving 
an  account  of  what  had  taken  place  at  several  interviews 
between  himself  and  Judge  SMITH,  before  whom  the  action 
was  tried,  between  the  time  when  the  cause  was  sub- 
mitted to  him  for  decision  and  the  delivery  of  his  written 
decision;  and,  also,  the  certificate  signed  by  four  of  the 
counsel  of  the  Church  party,  certifying  that  they  had  examined 
the  opinion  of  the  judge  given  upon  the  decision  of  the 
case,  arid  that  in  their  judgment  such  opinion  was  in  every 
material  point  erroneous  either  in  fact  or  in  law.  The 
motun  to  strike  out  these  papers  was  placed  upon  the 
ground  that  they  were  irrelevant,  impertinent  and  scanda- 
lous. 

They  then  read  as  part  of  the  opposing  papers,  certain 
affidavits  made  by  N.  C.  Moak  and  J.  H.  McFarland,  counsel 
for  the  Ramsey  party,  and  also  of  the  two  librarians  at  the 
court  house,  as  to  what  took  place  between  Marti ndule  and 
Judge  SMITH,  at  the  portion  of  the  interviews  at  which 
they  were  respectively  present;  giving,  in  some  respects,  a 
modified  and  different  version  of  what  took  place  at  these 
interviews  from  that  contained  in  the  moving  affidavit. 

The  statement  of  the  Judge  as  to  what  took  place  at  either 
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interview,  whether  in  the  presence,  or  absence  of  third  per- 
sons, was  not,  and  in  the  nature  of  things  could  not  be 
produced. 

The  counsel  for  the  Church  party,  in  reply  to  this  motion, 
contended,  that  inasmuch  as  the  other  side  had  read  counter 
affidavits  as  to  what  had  occurred  at  those  interviews,  so  far 
as  they  could,  or  chose  to  go  into  that  question,  they  were 
not  at  liberty  to  insist  upon  the  striking  out  of  the  moving 
affidavit. 

This  would,  I  think,  be  a  complete  answer  if  any  motion 
was  necessary. 

But  no  motion  is  necessary  if  the  papers  or  any  of  them 
are  of  the  character  indicated  in  the  motion.  The  court 
will  always  see  to  it  without  any  motion,  that  no  papers,  not 
otherwise  strictly  necessary,  are  allowed  to  go  upon  its  files 
or  into  its  records  which  tend  to  discredit,  degrade  or  defame 
one  of  its  members. 

The  several  counsel  for  the  moving  party,  each  for  him- 
self, in  the  most  positive  and  emphatic  manner,  denied  and 
disclaimed  any  intention  or  design  whatever  of  impugning 
in  any  degree  the  motives  of  the  judge  or  of  reflecting 
disparagingly  upon  his  character  or  conduct  in  the  matter 
contained  in  the  affidavit. 

These  disclaimers  may  and  should  be,  I  think,  accepted 
as  conclusive  upon  the  question  of  intention  on  the  part  of 
counsbl.  But  they  are  verbal  merely,  and  do  not,  and 
cannot,  operate  to  purge  the  papers  of  any  offensive  matter 
which  they  may  contain.  No  one,  I  think,  wholly  unin- 
fluenced by  interest,  or  by  the  heat  and  excitement  of  the 
controversy,  can  read  the  affidavit  in  question  without  per- 
ceiving at  once,  and  beyond  any  doubt  or  question,  that  the 
necessary  and  inevitable  tendency  of  the  several  matters  set 
forth  in  the  affidavit,  is  to  disparage  the  judge,  and  to  bring 
him  into  disrepute  and  disfavor,  if  not  to  challenge  his  truth- 
fulness and  integrity  in  his  official  conduct. 
,  The  matters  contained  in  the  affidavit,  are  altogether 
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irrelevant  and  immaterial  to  the  merits  of  any  question  in- 
volved in  the  motion,  and  no  legitimate  purpose  can  be  served 
by  placing  the  affidavit  upon  the  files.  This  practice  of 
making  motions  in  actions  founded  upon  an  interview  be- 
tween the  judge  who  tried  the  cause,  and  the  attorney  or 
counsel  for  one  of  the  parties  to  the  action,  is  quite  novel, 
at  least  in  my  experience  upon  the  bench,  and  cannot,  as 
it  seems  to  me,  be  too  strongly  discountenanced  and  con- 
demned. In  such  a  case,  the  judge  is,  necessarilly,  wholly 
at  the  mercy  of  his  interviewer.  He  cannot  be  heard  either 
to  contradict  a  false  statement  which  may  be  made,  or  to 
modify  or  correct  one  founded  in  mistake  or  misapprehension. 
A  sense  of  propriety,  and  respect  for  his  station,  higher  and 
stronger  than  any  law,  must  of  necessity  prevent  him  from 
making  any  statement  whatever  upon  the  subject.  Aside 
from  the  mere  impropriety  of  such  a  practice,  which  all  un- 
biassed minds  will  at  once  and  instinctively  detect  and  admit, 
it  is  fraught  with  the  gravest  and  most  serious  dangers  to 
the  due  administration  of  the  law.  It  is  calculated  to  affect 
not  only  the  independence  of  the  judge,  but  the  freedom, 
impartiality  and  purity  of  the 'course  of  justice  also. 

It  should,  as  it  seems  to  me,  never  be  tolerated  unless, 
indeed,  in  the  most  extreme  and  exceptional  cases. 

As  respects  the  certificate,  in  regard  to  the  opinion  of  the 
judge,  it  has  most  clearly  no  place  upon  this  motion. 

Even  if  it  could  be  held  to  merit  the  unfavorable  judg- 
ment pronounced  upon  it  in  the  certificate,  it  was  certainly 
not  irregular  in  the  judge  to  pronounce  an  opinion  when 
deciding  the  case.  This  is  certainly  much  more  than  can 
be  said  in  favor  of  the  certificate,  which  as  appears  by  the 
affidavits  before. me,  had  been  published  in  the  newspapers 
in  the  city  of  New  York,  before  it  found  its  way  into  the 
moving  papers  here,  and  which  is  riot  only  altogether 
unusual,  but  wholly  unnecessary,  for  the  purpose  of  the 
appeal  or  of  this  motion.  There  is  no  pretence  that  the 
opinion  of  the  judge  is  open  to  review  on  this  motion,  and  I 
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have  not  examined  it  to  see  whether  it  is  sound  or  unsound. 
But  if  it  is  ever  so  unsound  it  does  not  affect  in  the  slightest 
degree  the  regularity  of  the  judgment,  which  is  the  only 
question  here. 

The  opinion  speaks  for  itself,  and  will  be  open  to  criticism 
and  review  upon  the  hearing  of  the  appeal,  but  it  is  not 
here.  The  certificate  on  this  motion  is,  at  best,  irrelevant 
and  impertinent. 

I  must  therefore  hold  that  the  affidavit  of  J.  H.  Martin- 
dale  and  all  the  other  affidavits  on  both  sides,  touching  the 
interviews,  or  any  of  them,  between  said  Martindale  and 
Judge  SMITH,  together  with  the  certificate  in  question,  be 
stricken  out,  and  taken  from  the  motion  papers  and  not 
allowed  to  be  placed  upon  the  files  of  the  court. 

The  motion  to  set  aside  the  judgment  and  proceedings 
thereon,  is  denied  with  costs. 
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SUPREME  COURT, 

JOSEPH   H.  RAMSEY   agt.  JAY    GOULD,   JAMES   FISK,  Jr., 
FREDERICK  A.  LANE,  and  others. 

Where  the  plaintiff  stands  in  the  relation  to  the  defendants  (  a  railroad  corporation 
and  its  officers)  as  creditor  or  stockholder  of  the  company,  he  is  authorized  to  bring 
his  action  to  compel  the  officers  of  the  company  to  account  for  their  management 
and  disposition  of  its  funds  and  property,  and  to  obtain  their  suspension  and  re- 
moval from  office. 

Where,  in  such  action,  a  motion  is  made  to  dismiss  the  complaint,  or  perpetually 
stay  proceedings  therein,  on  the  ground  that  the  action  is  brought  in  bad  faith, 
and  is  an  attempt  to  pervert  and  abuse  the  process  of  the  court  to  purposes  of 
retaliation  and  revenge,  and  to  compel  the  defendants  to  cease  a  litigation  in 
which  the  plaintiff  has  an  adverse  interest,  &c.,  the  court  has  no  right  to  look 
into  the  plaintiff's  motived  in  bringing  the  action. 

Unless  the  court  can  plainly  see  that  he  has  no  meritorious  cause  of  action,  or  that 
he  is  estopped  from  prosecuting  it,  his  prosecution  of  it  will  not  be  deemed  a  per- 
versiou  or  abuse  of  the  process  of  the  court.  This  is  equally  true  in  a  court  of 
equity,  as  in  a  court  of  law. 

No  cases  can  'be  found  where  the  courts  have  perpetually  stayed  proceedings  as 
against  good  faitk,  except  where  the  suits  were  brought  in  violation  of  some 
arrangement  or  understanding  between  the  parties. 

The  ground  that  the  plaintiff  is  not  now,  and  never  has  been,  a  creditor  of  the  com- 
pany, upon  a  debt  already  due,  and  that  the  defendants  have,  since  the  commence- 
ment of  this  suit,  tendered  to  htm  full  payment  of  all  the  demands  which  he  pre- 
tends to  hold,  and  that,  as  a  stockholder,  he  has  no  standing  in  court  in  such  an 
action,  is  not  sufficient  to  defeat  the  plaintiff's  action,  even  if  it  is  true  that  the 
indebtedness  shown  does  not  make  the  plaintiff  a  creditor  within  the  meaning  of 
the  statute,  or  that  the  tender  alleged  would  be  effectual  against  him  as  a  creditor. 

For  the  plaintiff  brings  this  action  on  his  own  behalf,  and  on  behalf  of  all  others 
having  a  common  interest;  and  alleges  that  the  officers  named  as  defendants  con- 
trol the  company.  He  may,  as  a  stockholder,  therefore,  maintain  the  action  for 
such  portion  of  the  relief  demanded  as  does  not  depend  upon  the  statutory  author- 
ity authorizing  visitorial  power  by  a  creditor,  claimed  as  part  of  hi-s  relief. 

The  statute  prohibiting  an  attorney -at  law  from  purchasing  a  demand  with  the  intent 
of  bringing  a  suit  thereon,  doea  riot  prevent  the  plaiutiff  in  this  case — who  is  an 
attorney — from  maintaining  this  action: 

Because,  the  purchase  of  stock  is  not  one  of  the  securities,  or  evidences  of  debt, 
mentioned  ;  nor  is  it  "a  chose  in  action,"  within  the  meaning  of  the  statute.  The 
chose  in  action  intended  by  the  statute,  is  one  on  which  a  suit  can  be  brought. 
This  action  is  not  brought  upon  the  Rtock.  The  statute  is  a  penal  one.  and  cannot 
be  extended  to  what  is  not  expressly  inclnded  in  it. 
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The  plaintiff's  complaint  was  ordered  to  be  made  more  specific,  as  to  the  securities 
or  evidences  of  debt,  which  he  holds  against  the  company,  as  owner.  And  son.e 
portions  of  the  complaint  were  directed  to  be  stricken  out  as  irrelevant  or 
redundant. 

A  motion  to  set  aside  an  order  appointing  a  referee  to  take  the  deposition  of  a 
witness,  under  §  401  of  the  Code,  can  be  made  only  by  the  witness,  whose  deposi- 
tion is  sought,  The  party  obtaining  it  should  not  be  embarrassed  by  any  motion 
of  the  adverse  party  to  set  it  aside. 

Tioga  Special  Term,  March,  8,  1870. 
MOTION  by  defendants  to   dismiss  the  complaint,  or  to 
perpetually  stay  the  proceedings  in  the  action. 

T.  G>  SHEARMAN  &  D.  D.  FIELD,  for  the  motion. 
B.  W.  PECKHAM,  Jr.,  &  H.  SMITH,  opposed. 

PARKER,  J. — This  action  is  brought  by  the  plaintiff,  as  a 
creditor  and  stockholder  of  the  Erie  Railway  Company,  for 
the  purpose,  among  other  things,  of  compelling  the  officers 
of  the  company,  who  are  named  as  defendants,  and  who  are 
charged  in  the  complaint,  with  having  the  control  of  its 
affairs,  to  account  for  their  official  conduct  in  the  manage- 
ment and  disposition  of  its. funds  and  property — and,  upon 
allegations  of  abuse  of  trust  and  gross  misconduct  by  them, 
in  respect  to  such  funds  and  property,  to  obtain  their  sus- 
pension and  removal  from  office.  ' 

The  complaint  has  been  served,  but  it  does  not  appear 
that  any  answer  has  been  put  in. 

In  this  condition  of  the  case,  a  motion  is  made  on  the 
part  of  the  defendants,  founded  upon  the  complaint,  and  an 
affidavit  of  the  plaintiff  taken  before  a  referee  appointed 
under  §  401  of  the  Code,  and  various  other  affidavits,  for 
an  order  dismissing  the  complaint,  or  perpetually  staying 
proceedings  in  the  action,  or  in  case  such  motion  is  denied, 
for  an  order  that  portions  of  the  complaint  indicated,  be 
stricken  out  as  irrelevant  or  redundant,  and  that  the  com- 
plaint be  made  more  definite  and  certain. 

A  motion  is  also  made  to  set  aside  an  order  grunted  at  a 
special  term  of  this  court,  held  at  Albany,  on  the  24th  of 
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January  last,  appointing  a  referee  to  take  the  deposition  of 
A.  S.  Diven,  to  be  used  on  the  motion  first  above  mentioned, 
and  upon  ''  a  motion  to  be  noticed  by  the  plaintift  in  this 
court". 

The  motion  tc  dismiss  the  complaint,  or  to  perpetually 
stay  the  proceedings  in  the  action,  is  based  upon  three 
principal  grounds. 

First,  That  the  suit  is  not  brought  in  good  faith  for  the 
purposes  avowed  in  the  complaint,  but  is  an  attempt  to 
pervert  and  abuse  the  process  of  the  court  to  purposes  of 
retaliation  and  revenge,  and  to  compel  the  defendants  to 
cease  a  litigation  in  which  the  plaintiff  has  an  adverse  in- 
terest— and  moreover,  that  the  plaintiff  became  the  holder 
of  the  stock  and  bonds  \\hich  he  claims  to  own,  with  a  full 
knowledge  that  the  acts  of  which  he  complains  had  been 
done,  and  for  the  purpose  of  bringing  this  action. 

Second,  That  the  plaintiff  is  not  in  fact  a  creditor  of  the 
Erie  Railway  Company,  in  the  sense  required,  to  entitle 
him  to  maintain  the  suit;  and,  if  he  is,  that  since  the  com- 
mencement of  the  suit,  the  company  has  tendered  to  him 
full  payment  of  all  the  demands  which  he  claims  to  hold 
against  it. 

Third,  That  the  plaintiff,  when  he  purchased  the  bonds 
and  stock  mentioned  in  the  complaint,  was  an  attorney  at 
law,  practicing  as  such  ;  that  he  purchased  all  the  stock, 
securities  and  indebtedness,  of  the  company,  which  he 
claimed  to  have  at  the  commencement  of  the  suit,  with 
intent  to  commence  an  action  thereon  and  that  such  purchase 
was  a  violation  of  the  statute.  (2  E.  S.,  288,  <§>  71). 

In  regard  to  the  first  ground  of  the  motion — I  think  it 
clearly  appears  from  the  affidavits,  that  prior  to  the  plain- 
tiff's purchase  of  the  stock  and  securities  held -by  him,  he 
had  become  involved  in  a  litigation  respecting  the  control 
of  the  Albany  and  Susquehanna  Railroad  Company,  in  which 
defendants  Gould  &  Fisk,  and  possibly  others  of  the  defend- 
ants were  parties  in  interest,  adverse  to  him — that  when  he 
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purchased  such  stock  and  securities  he  believed  that  said 
defendants  had  been  guilty  of  such  gross  abuse  of  their  trust 
as  officers  of  the  Erie  Eailway  Company,  that  the  welfare 
and  safety  of  the  company,  and  the  security  of  its  stock- 
holders and  creditors  required  their  removal  from  office — 
that  among  the  wrongful  acts  done*  by  them,  he  believed 
they  had  used  the  money  of  the  Erie  Company,  to  purchase 
the  stock  of  the  Albany  &  Susquehanna  Railroad  Company, 
in  which  he  was  interested,  for  the  purpose  of  obtaining 
control  of  that  company,  and  believing  as  aforesaid,  he  pur- 
chased said  stock  and  securities,  with  the  intent,  if  no  other 
person  authorized  to  bring  an  action  against  them,  for  the 
purposes  for  which  this  suit  is  brought,  could  be  induced 
to  do  so,  to  bring  such  suit  himself;  being  influenced  to 
some  extent,  in  bringing  the  suit,  by  the  desire  to  defeat 
said  defendants  from  gaining  control  of  the  A.  &  S.  railroad, 
"but  mainly,"  in  the  language  of  the  plaintiff  "to  have 
them  brought  to  justice." 

If  the  plaintiff  stands  in  a  relation  to  the  defendants,  as 
creditor  or  stockholder  of  the  Erie  Railway  Company, 
authorizing  him  to  bring  this  suit,  then,  I  apprehend,  on  a 
question  whether  the  suit  can  be  maintained  or  not,  the 
court  has  no  right  to  look  into  the  plaintiff's  motive  in 
bringing  it — and  although  in  moving  it,  his  malice  is 
gratified,  or  his  independent  litigations  incidentally  sub- 
served, still,  unless  the  court  can  plainly  see  that  he  has  no 
meritorious  'cause  of  action,  or  that  he  is  estopped  from 
prosecuting  it,  his  prosecution  of  it  will  not  be  deemed  a 
perversion  or  abuse  of  the  process  of  the  court.  This  is 
equally  true  in  a  court  of  equity,  as  in  a  court  of  law. 
The  inquiry  in  each  must  be  with  reference  to  the  plaintiffs 
right  of  action,  and  whether  in  it  are  involved  interests 
entitled  to  the  protection  of  the  court,  and  not  to  his  ulterior 
motives  and  purposes  in  bringing  the  suit.  The  court  will 
see  to  it,  that  the  judgment  or  decree  obtained,  is  such 
and  only  such  as  the  plaintiff,  as  plaintiff  in  the  suit,  is 
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entitled  to,  and  will  carefully  prevent  its  process  from  being 
perverted  to  other  and  illegitimate  purposes. 

The  defendant's  counsel  argues  and  insists  that  a  civil 
action  cannot  be  allowed  for  the  mere  abstract  purpose  of 
"bringing  men  to  justice,"  and  that  when  an  individual  sues, 
he  must  sue  for  his  own  personal  remedy — for  the  redress 
of  some  wrong  personal  to  himself,  for  the  establishment 
of  justice  in  some  way  immediately  affecting  his  own  interest, 
and  that,  unless  he  seeks  redress  of  this  kind,  and  shows  a 
title  to  it,  he  has  no  standing  in  court. 

This  is  all  very  true.  But  the  plaintiff,  if  in  fact  the 
owner  of  bonds  and  stock  of  this  company,  as  he  alleges,  is 
personally  interested  in  obtaining  the  relief  sought  by  him  ; 
and  this  being  so,  in  inquiring  whether  the  plaintiff' is  pros- 
ecuting this  action  for  the  one  purpose  or  the  other,  of 
those  mentioned  by  the  counsel,  the  court  must  look  to  t'ue 
cause  of  action  shown,  and  the  judgment  demanded  in  the 
complaint,  rather  than  to  motives  or  purposes  elsewhere 
avowed  or  shown  to  exist. 

It  is  argued  by  the  defendants'  counsel,  also,  that  this 
suit  is  brought  in  bad  faith.  That  inasmuch  as  the  plaintiff 
made  himself  the  holder  of  stock  and  bonds  of  this  company 
for  the  very  purpose  of  complaining  that  his  rights,  as  such, 
were  invaded,  and  with  full  knowledge  that  the  very  acts 
of  which  he  complains,  had  been  done  when  he  made  the 
^purchase,  he  is  to  be  regarded  rather  as  a  mover  and  pro- 
moter of  strife,  than  a  bonafide  suitor,  and  that  he  does  not 
come  into  court  with  clean  hands,  as  the  familiar  rule  of 
equity  requires,  and  should,  therefore,  be  dismissed. 

I  do  not  see  that  the  equity  rule  has  any  application 
here.  That  has  reference  to  the  relation  of  the  parties,  in 
respect  to  the  matter  in  controversy.  If  there  is  any  abuse 
of  that  relation  by  the  plaintiff,  he  does  not  come  with 
"clean  hands"  to  enforce  an  advantage  thus  obtained. 
Here  the  plaintiff  has  no  inequitable  advantage  which  he  is 
seeking  to  enforce  against  the  defendants.  His  buying  the 
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stock  and  bonds  was  no  wrong  done  them,  with  whatever 
intent  it  was  done.  The  relative  rights  of  the  parties  are 
the  same  as  if  the  suit  were  brought  by  the  plaintiff's 
vendor.  The  intent  with  which  he  purchased^  does  not 
change  or  affect  those  rights,  or  raise  any  equities  respect- 
ing them,  in  favor  of  the  defendants.  In  regard  to  them, 
his  hands  are  "clean,"  and  the  rule  requires  no  more. 

His  bringing  the  suit,  after  having  become  invested  with 
the  bonds  and  stock,  as  he  did,  is  not  bad  faith,  such  as  the 
courts  will  relieve  against.  I  do  not  find  any  cases  where 
the  courts  have  perpetually  stayed  proceedings  as  against 
good  faith,  except  where  the  suits  were  brought  in  violation 
of  some  arrangement  or  understanding  between  the  parties. 
Such  were  Cocker  agt.  Tempest,  (7  M.  &  TF.,  502)  ;  Moscati 
agt.  Latvson,  (4  Ad.  &  El.,  331);  and  Gibbs  agt.  Ralph,  (14 
M.  &  W.y  804),  cited  by  defendants'  counsel.  In  the  other 
cases  cited,,  proceedings  were  stayed  for  different  reasons  — 
as  in  Webb  agt.  Adkins,  (14,  C.  B.  401,  407.)  which  was  a 
suit  by  an  executor,  until  probate  of  the  will.  In  Kerr  agt. 
Davis,  (7  paige  53,)  until  plaintiff  paid  the  costs  of  a  former 
suit.  In  Kceler  agt.  King,  (1  Barb.,  390,)  which  was  a  suit; 
upon  a  judgment,  the  last  of  a  series,  each  successively 
obtained  upon  the  previous  one,  the  court  perpetually  stayed 
the  proceedings,  it  being  evident  that  plaintiffs  course  in 
bringing  the  successive  suits  on  the  judgment,.  served  only  to 
accumulate  costs  against  the  defendant,  without  producing 
any  possible  advantage  to  the  plaintiff.  In  Robinson  agt. 
Mcancs,  (6,  Dowl.  &  R.,  26,)  the  question  decided  was, 
that  the  court  would  not  sustain  a  litigation  to  determine 
which  party  had  won  a  wager,  and  in  Doe  agt.  Duntze,  (6, 
C.  J?.,  100);  that  it  would  not  decide  a  mere  speculative 
question;  as  a  further  reason,  in  connection  with  the  first 
ground  of  the  motion,  it  is  said  that  the  expenses  of  the 
suit  are  not  borne  by  the  plaintiff,  but  by  one  David 
Groesbeck,  and  plaintiff  ought  not,  for  this  reason,  to  obtain 
any  relief  in  a  court  of  equity. 
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In  regard  to  this,  it  is  sufficent  to  say  that  the  fact  stated, 
i*  not  so  clearly  proved,  as  to  render  it  necessary  now,  to 
discuss  the  legal  proposition  ;  Groesbeck,  it  is  true,  loaned 
plaintiff  $30,000  which  fund,  doubtless,  he  expected  would 
be  drawn  from  in  paying  expenses  of  this  suit,  but  this  loan 
of  money,  plaintiff  is  responsible  and  able  to  pay;  and  there 
is  nothing  to  show  that  there  is  any  understanding  that  it 
is  not  to  be  paid.  Hence  it  cannot  be  said  that  the  expenses 
of  the  suit  are,  in  reality,  borne  by  Groesbeck,  and  not  by 
plaintiff;  clearly  that  fact  is  not  made  so  certain  as  to  war- 
rant the  court  in  assuming  it  as  the  basis  of  a  proceeding, 
so  summary  in  mode  and  decisive  in  effect,  as  that  asked  for 
by  the  defendants. 

As  a  second  ground  of  the  motion,  it  is  said  that  the  plain- 
tiff is  not  now  and  never  has  been  a  creditor  of  the  Erie 
Railway  Company,  and  that,  the  defendants  have,  ^since  the 
commencement  of  the  suit,  tendered  to  him  full  payment 
of  all  the  demands  which  he  pretends  to  hold. 

The  fact  that  the  plaintiff  is  the  owner  of  several  bonds 
issued  by  the  company,  not  yet  dufe,  is  clearly  shown — also 
of  some  of  its  common,  and  some  of  its  preferred  stock.  As  a 
stockholder,  the  defendants  claim  that  the  plaintiff  has  no 
standing  in  court  in  such  a  suit  as  this,  and  that  he  is  not  a 
crditor,  unless  he  has  a  debt  against  the  company,  already 
due.  The  plaintiff  seeks,  in  regard  to  part  of  the  relief 
which  he  asks,  to  avail  himself  of  the  visitorial  power  of 
the  court,  conferred  by  the  statute,  entitled  "  of  proceedings 
against  corporations  in  equity,"  (2  E.  S.,  461,  ^  33,  35,) 
and  it  is  clear  that  he  cannot  proceed  under  that  part  of  the 
statute  as  a  stockholder— but  only  as  a  creditor.  But 
whether  he  is  a  creditor  within  the  meaning  of  ^  3-5,  of  the 
statute,  I  do  not  deem  it  necessary  for  me,  oh  this  motion, 
to  inquire.  If  he  can,  as  a  stockholder  bring  the  defendants 
into  court,  for  any  portion  of  the  relief  demanded  in  the 
complaint,  or  for  any  relief  properly  flowing  from  the  facts 
stated,  then,  manifestly,  the  case  cannot  be  summarily  dis-  < 
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posed  of,  by  a  dismissal  of  the  complaint,  or  an  order  per- 
petually staying  proceedings  in  the  action. 

I  am  aware  that  the  general  rule  is,  that  a  suit  brought 
for  the  purpose  of  compelling  the  ministerial  officers  of  a 
private  corporation  to  account  for  breach  of  official  duty,  or 
misapplication  of  corporate  funds,  should  be  brought  in  the 
name  of  the  corporation,  and  not  in  the  name  of  the  stock- 
holders, or  any  of  them. 

That  a  court  of  equity,  under  its  general  powers,  may  take 
cognizance  of  such  a  suit,  when  properly  brought,  is  unde- 
niable. Notwitstanding  the  general  rule  above  stated,  it  is 
well  settled  that  there  are  cases,  in  which  the  stockholders 
unitedly,  or  in  the  name  of  one  or  more,  suing  on  behalf  of 
themselves,  and  all  others  having  a  comnr.on  interest,  may 
bring  such  suit  against  the  officers  of  the  corporation,  or 
such  of  them  as  are  chargeable  with  breach  of  official  duty. 

Thus  it  is  said  in  Angel  &  Ames,  on  Corporations,  page 
367  :  ll  As  a  court  of  equity  never  permits  a  wrong  to  go 
unredressed  merely  for  the  sake  of  form,  if  it  appear  that 
the  directors  of  a  corporation  refuse  in  such  case  (of 
waste  or  misapplication  of  the  corporate  funds,  by  the 
company)  to  prosecute,  by  collusion  with  those  who  have 
made  themselves  answerable  by  their  negligence  or  fraud  — 
or  if  the  corporation  is  still  under  the  control  of  those  who 
must  be  the  defendants  in  the  suit,  the  stockholders,  who 
are  the  real  parties  in  interest,  will  be  permitted  to  file  a 
bill  in  their  own  names,  making  the  corporation1  a  party 
defendant."  In  Robinson  agt.  Smith,  (3,  Paige  231.)  the 
chancellor  says:  "Independently  of  the  provisions  of  the 
Revised  Statutes,  this  court  had  jurisdiction,  so  far  as  the 
individual  rights  of  the  corporators  were  concerned,  to  call 
the  directors  to  account,  and  compel  them  to  make  satisfac- 
tion for  any  loss  arising  from  a  fraudulent  breach  of  trust, 
or  the  willful  neglect  of  a  known  duty."  And,  speaking  of 
joint  stock  companies  he  says:  "The  directors  are  the 
trustees  or  managing  partners,  and  the  stockholders  are  the 
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cestuis  que  trust,  and  have  a  joint  interest  in  all  the  property 
and  effects  of  the  corporation."  In  Cross  agt.  Sackett,  (1  6 
How.,  70).  Judge  HOFFMAN  says,  after  citing  several  cases, 
English  and  American:  "The  law  which  may  be  gathered 
from  these  cases  is,  that  there  is  no  wrong  or  fraud  which 
directors  of  a  joint  stock  company,  incorporated  or  other- 
wise, can  commit,  which  cannot  be  redressed  by  appropiate 
and  adequate  remedies."  And  in  stating  the  modes  of  ac- 
complishing this,  he  says :  ll  The  next  mode  is,  where 
shareholders  bring  an  action  for  some  object  unitedly,  or  in 
the  form  which  the  court  of  chancery  permits,  of  a  bill  by 
one  or  more  on  behalf  of  themselves  and  all  others  havii!2; 

o 

a  common  interest.     This  right  exists  under  various  circum- 

*  ° 

stances.  It  clearly  exists  where  the  directors  or  agents 
whose  deeds  or  omissions  are  impeached,  do  themselves  con- 
trol the  company,  and  impede  the  assertion  of  a  right  in  its 
own  name.  (See  also,  Sutts  agt.  Wood,  3S  Barb.,  181 ;  S. 
C.,  affirmed,  37,  N.  Y.  R,  317). 

The  plaintiff  brings  this  action  on  his  own  behalf,  and  on 
behalf  of  all  others  having  a  common  interest,  and  he  alleges 
that  the  officers  named  as  defendants,  control  the  company. 
He  may,  as  a  stockholder,  therefore,  maintain  the  action  for 
such  portion  of  the  relief  demanded  as  does  not  depend  upon 
the  statutory  authority. 

In  this  view,  the  fact  of  the  tender  made  by  the  com- 
pany, is  unimportant.  That  depends  for  its  efficacy,  if 
any  it  has,  upon  the  indebtedness  of  the  company  to  the 
plaintiff.  It  is  not  claimed  that  it  has  any  effect  upon  the 
plaintiffs  right,  as  a  stockholder,  to  maintain  the  action. 

It  is  evident,  therefore,  that  the  motion  to  dismiss  the 
complaint,  or  to  perpetually  stay  the  proceedings  in  the 
action,  on  the  second  ground  taken  by  defendants,  cannot 
prevail,  even  if  it  is  true,  that  the  indebtednes  shown,  does 
not  make  the  plaintiff  a  creditor  within  the  meaning  of  the 
statute,  or  that  the  tender  alleged,  would  be  effectual  against 
him  as  a  creditor. 
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The  third  ground  of  the  motion  is,  that  plaintiffs  purchase 
of  the  bonds  and  stock,  mentioned  in  the  complaint,  was  in 
violation  of  the  statute  prohibitingan  attorney  from  purchas- 
ing a  demand,  with  the  intent  of  bringing  a  suit  thereon.  (2 
It.  S.,  288,  §  71).  The  language  of  the  statue  is  as  follows : 
"No  attorney,  counsellor  or  solicitor  shall,  directly  or  in- 
directly buy,  or  be  in  any  manner  interested  in  b.uying  any 
bond,  bill,  promissory  note,  bill  of  exchange,  book  debt  or 
other  thing  in  action,  with  the  intent  and  for  the  purpose 
of  bringing  any  suit  thereon."  Now,  however  the  plaintiff, 
(who  is  an  attorney,)  may  be  prohibited,  as  creditor,  from 
maintaining  this  suit,  by  reason  of  his  violation  of  this 
statute — as  stockholder,  he  is  not  affected  by  the  statute.  The 
purchase  of  stock  is  not  within  the  prohibition.  It  is  not 
one  of  the  securities, 'or  evidences  of  debt  mentioned,  nor  is 
it  a  chose  in  action,  within  the  meaning  of  this  statute ; 
"chose  in  action"  as  defined  by  BURRILL,  is  ua  thing  which 
a  man  has  not  the  actual  possession  of,  but  which  he  has  a 
right  to  demand  by  action,  as  a  debt  or  demand  due  from 
another."  See  also,  2  BL  Com.,  338,  39G-7 ;  Gillet  agt. 
Fairchild,  4  Denio,  82.  The  chose  in  action,  intended  by 
the  statute,  is  one  on  which  a  suit  can  be  brought.  This 
action  is  not  brought  upon  the  stock.  That  is  not  the  cause 
of  action,  and  although,  in  some  respects,  it  may  resemble 
a  chose  in  action,  it  is  not  strictly  such.  The  statute  is  a 
penal  one  and  cannot  be  extended  to  what  is  not  expressly 
included  in  it.  It  is  plain,  I  think,  that  the  purchase  of 
stock  was  not  a  violation  of  the  statute,  and  that  the  com- 
plaint cannot  be  dismissed  upon  this  ground. 

Inasmuch  as  the  last  two  grounds  taken  by  defendants 
for  the  dismissal,  if  legally  correct,  do  not,  for  the  reasons 
above  given,  defeat  the  action  and  warrant  the  relief  sought 
by  the  motion,  I  have  omitted  to  discuss  them,  as  any 
opinion  which  I  might  express  in  regard  to  them,  would  be 
obiter  and  therefore  uncalled  for  and  in  proper. 

No  sufficient  reason  for-  dismissing  the  complaint,  or  for 
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perpetually  staying  proceedings  in  the  action,  has  been 
shown,  and  that  part  of  the  defendants'  motion  must  be 
denied. 

The  alternative  part  of  the  motion  asks  for  a  modification 
ot  the  complaint,  under  §  160  of  the  Code.  Defendants 
allege  that  portions  of  it  are  irrelevant  and  redundant,  and 
these  they  ask  to  have  stricken  out,  arid  as  to  the  allega- 
tions of  plaintiff's  being  a  stockholder  and  creditor  of  the 
company,  they  seek  to  have  the  complaint  made  more 
definite  and  certain. 

In  regard  to  this  latter  demand  of  the  motion,  I  am 
inclined  to  think  the  plaintiff  should  be  more  specific  in  his 
complaint,  as  to  the  securities  or  evidences  of  debt,  which 
he  holds  against  the  company,  of  which  he  is  the  owner, 
to  the  extent  of  stating  therein  the"  precise  nature  and 
amount  of  the  "  past  due  claim  for  money,"  mentioned  in 
fol.  2  of  the  complaint,  and  whether  such  claim  was  ever 
presented  to  the  Erie  Railway  Company  for  payment,  and 
if  so,  when:  and  further  stating  the  number  of  each  class 
of  bonds  and  of  shares  of  each  kind  of  stock  owned  by  the 
plaintiff,  as  alleged  in  the  first  six  folios  of  the  complaint; 
and  when  and  by  whom  the  said  bonds  were  made,  and 
when  payable;  what  amount,  if  any,  is  now  due  thereon; 
whether  such  amount  consists  of  principal  or  interest;  arid 
whether  demand  of  payment  thereof  has  been  made. 

The  defendants  have  specified  113  separate  portions  of 
the  complaint  (by  canceling  the  same  upon  the  copy  an- 
nexed to  the  notice  of  motion)  which  they  allege  to  be  ir- 
relevant or  redundant,  and  ask  to  have  stricken  out. 

I  have  carefully  read  the  complaint,  and  considered  the 
several  portions  objected  to,  ana  have  come  to  the  conclu- 
sion that,  as  to  the  portions  numbered  by  the  defendants,  5, 
8,  10,  11,  12,  13,  14,  15,  16,  17,  20,  28,  44,  50,  51,  53,  60, 
61,  63,  64,  66,  67,  70,  72,  79,  SO,  81,  S3,  84,  85,  91,  102, 
103  and  110,  the  motion  to  strike  out  should  be  granted, 
and  as  to  all  the  other  portions  thereof,  it  should  be  denied. 
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As  the  defendants  have  wholly  failed  upon  the  principal 
part  of  this  motion,  and  have  asked  for  more  than  they  were 
entitled  to,  upon  the  alternative  part  of  it,  they  should  pay 
the  plaintiff  $10  costs  thereof. 

The  motion  to  set  aside  the  order  appointing  a  referee  to 
take  the  deposition  of  Mr.  Diven,  is  a  separate  and  distinct 
one.  This  order  was  made  under  the  following  provision 
of  subdivision  7,  of  §401  of  the  Code:  "When  any  party 
intends  to  make  or  pppose  a  motion  in  any  court  of  record, 
and  it  shall  be  necessary  for  him  to  have  the  affidavit  of  any 
person  who  shall  have  refused  to  make  the  same,  such  court 
may,  by  order,  appoint  a  referee  to  take  the  affidavit  or  de- 
position of  such  person." 

This  motion  to  set  aside  the  order,  is  made  exclusively  on 
behalf  of  trie  defendants,  and  not  by  Mr.  Diven,  the  witness 
sought  to  be  examined  under  the  order. 

It  has  been  held  at  special  term  in  this  district,  that  the 
order  is  a  matter  exclusively  between  the  party  that  obtains 
it  and  the  person  whose  deposition  is  desired,  and  that  such 
person  only  can  move  to  have  it  vacated.  That  the  party 
obtaining  it  should  not  be  embarrassed  by  any  motion  of 
the  adverse  party  to  set  it  aside.  (Erie  Railway  Co.  agt. 
CJiamplain,  35  How.,  73.)  This  view  is  supported  by  the 
case  'of  Brooks  agt.  Scltulte,  (5  Bolt.  JR.,  656,)  to  the  extent 
that  the  party  against  whom  the  affidavit  is  proposed  to  be 
read,  must  show  that  he  is  injured  by  the  irregularity  com- 
plained of,  before  he  can  move  to  set  aside  the  order  for  the 
examination  of  the  witness. 

No  such  showing  is  here  made  by  the  defendants. 

This  motion,  therefore,  must  be  denied,  with  $10  costs. 
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THE  PEOPLE,  ex  rel.  SARAH  ANN  BARBOUR  agt.  BENJAMIN 

GATES. 

The  Revised  Statutes  (2  R.  S.,  154,  $  1,)  provide  for  the  binding  of  infants  to  serve 
a*  apprentices  or  servants,  with  the  consent  of  the  persons  or  officers  named  in 
secticn  second.  The  latter  section  provides  that  such  consent  shall  be  given  :  1st. 
'•  By  the  father  of  the  infant.  If  he  be  dead,  or  be  not  in  a  legal  capacity  to  give 
his  consent,  or  if  he  shall  have  abandoned  and  neglected  to  provide  for  his  family, 
and  such  fact  shall  be  certified  by  a  justice  of  the  peace  of  the  tow/i  aud  indorsed 
on  the  indenture,  then,  2d.  By  the  mother." 

Where  it  appeared  that  the  father  was  dead,  and  the  consent  of,  the  mother  waa 
obtained  to  the  indenture  of  her  minor  daughter,  but  the  certificate. of  the  justice 
was  not  indorsed  on  the  indenture  itself,  but  on  a  separate  paper  annexed,  and  was 
not  made  by  a  justice  of  the  peace-of  the  town  where  the  parties  resided,  but  of  an 
adjoining  town  : 
Held,  that  the  statute  had  not  been  complied  with,  and  that  the  indenture  had  no 

binding  efficacy  as  against  the  minor. 

But  the  mother  cannot  take  advantage  of  the  defect  in  the  execution  of  the  indenture. 
She  has  consented  to  the  binding  of  the  child  and  covenanted  by  the  indenture 
that  she  will  not  entice,  or  cause  the  minor  to  be  enticed,  from  the  services  and 
government  of  the  party  to  whom  she  is  bound,  during  the  continuancs  of  the 
indenture  ;  therefore,  she  is  estopped  from  asserting  any  right  by  habeas  corpus,  or 
otherwise,  to  take  away  the  minor  from  the  custody  of  him  to  whom  she  has 
confided  it. 

The  minor,  in  such  case,  is  under  no  obligation  to  remain  under  the  custody  and 
control  of  the  party  to  whom  she  was  bound,  nor  has  he  a  right  to  detain  her 
against  her  wil-1.  She  then  being  without  a  protector,  the  duty  devolves  upon 
the  court,  in  the  exercise  of  its  equitable  powers,  to  determine  what  disposition 
should  be  made  of  her  custody. 

In  this  case  the  minor  daughter,  nine  years  of  age,  was  confided  to  the  custody  and 
and  care  of  her  mother,  who  not  only  being  abundantly  competent  to  take  care 
and  provide  for  her,  but  with  all  the  affection  and  solicitude  of  a  mother  for  her 
offspring,  is  better  adapted  to  the  discharge  of  the  duties  of  training  her  up  prop- 
erly than  any  strangers,  however  kind  and  careful  they  might  be  in  providing  for 
her. 

Columbia  Special  Term,  September,  1869. 
THIS  is  a  proceeding  upon  habeas  corpus,  instituted  by 
{he  relator  to  obtain  possession  and  custody  of  her  infant 


NEW  TOEK  PRACTICE  REPORTS.         75 

People  agt.  Gates. 

daughter,  Maria  D.  Barbour,  who  is  now  nine  years  of  ago 
and  upwards.  On  the  9th  of  May,  1866,  the  respondent, 
Benjamin  Gates,  and  the  infant  entered  into  indentures 
binding  the  infant  to  said  Gates,  until  she  attained  the  ago 
of  eighteen  years.  Gates  covenanted,  among  other  things, 
to  teach  or  to  cause  said  infant  to  be  taught,  the  art  and 
mystery  of  a  seamstress,  or.  such  other  occupation  as  was 
best  suited  to  her  capacity.  Appended  to  the  indenture 
was  a  certificate  executed  by  the  relator,  consenting  to  the 
conditions  of  the  indenture,  on  the  behalf  of  the  minor. 
The  instrument  in  question  was  attached  to  another  inden- 
ture of  the  same  character,  executed  by  the  relator  and 
Gates  and  another  minor  child  of  the  relator,  and  bearing 
date  the  same  day. 

Upon  the  back  of  the  said  last-mentioned  indenture  was 
a  certificate,' dated  on  the  9th  of  May,  i860,  signe^d  John 
M.  Barnes,  justice  of  the  peace,  to  the  effect  that  from  evi- 
dence this  day  produced  before  him,  that  he  was  satisfied 
that  the  father  of  the  infants  within-named  was  dead.  It 
appears  that  Barnes  was  not  a  justice  of  the  peace  of  the 
town  of  New  Lebanon,  where  Gates  resided  and  where  the 
indenture  was  executed,  but  of  the  town  of  Canaan.  No 
stamp  was  attached  to  the  indenture  at  the  time  of  its  exe- 
cution, but  on  the  9th  of  May,  1869,  a  stamp  was  attached 
to  the  certificate  of  the  relator  annexed  to  the  indenture  of 
her  daughter,  which  was  canceled  by  Benjamin  Gates  as 
of  the  last-mentioned  date.  Also  another  five  cent  stamp, 
which  was  not  canceled  at  the  same  time,  was  attached  at 
the  top  of  the  instrument  in  question. 

J.  C.  NEWKIRK,  for  relator. 
R.  E.  ANDREWS,  for  respondent. 

MILLER,  J. — The  most  important  question  which  arises 
upon  this  application  is  whether  the  indenture  in  question 
was  executed  in  accordance  with  the  provisions  of  the 
Revised  Statutes  so  as  to  make  it  binding  and  valid. 
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The  Statute  (2  R.  S.,  154,  Sec.  1,)  provides  for  the  bind- 
ing of  infants  to  serve  as  apprentices  or  servants  with  the 
consent  of  the  persons  or  officers  named  in  section  second. 
The  latter  section  provides  that  such  consent  shall  be  given: 
1st,  "  By  the  father  of  the  infant.  If  he  be  dead,  or  be  not 
in  a  legal  capacity  to  give  his  consent,  or  if  he  shall  have 
abandoned  and  neglected  to  provide  for  his  family,  and  such 
fact  shall  be  certified  by  a  justice  of  the  peace  of  the  town 
and  indorsed  on  the  indenture,  then  2d,  By  the  mother. 

It  is  insisted  that  the  statute  was  not  complied  with, 
inasmuch  as  the  certificate  was  not  indorsed  on  the  inden- 
ture itself,  and  was  not  made  by  a  justice  of  the  peace 
of  the  town  of  New  Lebanon,  where  the  indenture  was 
executed. 

I  think  that  the  objection  is  well  taken.  The  statute  in 
question  which  provides  for  the  making  of  an  indenture 
which  is  obligatory  upon  an  infant,  who  cannot  at  common 
law  ordinarily  make  any  valid  contract,  must  be  considered 
as  establishing  a  system  by  which  they  can  lawfully  bind 
themselves  and  must,  therefore,  be  substantially  complied 
with,  It  is  riot  merely  directory,  but  is  peremptory  and 
absolute  in  its  requirements.  The  father  .must  consent  while 
living,  unless the  has  not  a  legal  capacity  to  give  his  consent, 
or  if  he  has  abandoned  and  neglected  to  provide  for  his 
family,  but  if  dead  or  thus  incapacitated,  then  the  mother 
must  consent  upon  a  certificate  of  a  justice  of  the  town. 
The  statute  was  not  intended,  as  is  contended,  to  require  a 
certificate  only  in  case  of  abandonment.  Such  a  construction 
would  be  very  narrow,  and  there  is  ho  satislactory  reason 
for  thus  limiting  its  provisions. 

Its  manifest  intention  is  that  when  either  of  the  facts 
named  occurs,  and  "such  fact"  is  certified  as  required,  that 
then  the  mother  may  consent.  One  of  the  cases  enumerated 
is  sufficient  to  authorize  the  consent  of  the  mother,  and 
when  either  of  them  happens,  a  certificate  must  be  obtained 
as  to  that  fact  and  nothing  more. 
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The  prior  right  being  in  the  father,  the  statute  was  designed 
to  require  proof  that  he  had  no  such  authority  before  the 
mother  was  permitted  to  exercise  it,  and  to  guard  against 
fraud  or  imposition,  the  proof  was  to  be  made  before  a  justice 
residing  in  the  town  where  the  indenture  was  executed. 

o 

It  was  also  intended  for  the  purpose  of  protecting  the 
rights  of  all  the  parties,  that  the  certificate  of  the  justice 
should  be  indorsed  on  the  indenture  itself.  This  being  re- 
quired explicitly  and  positively,  Lam  at  a  loss  to  see  how  the 
omission  could  be  obviated.  The  indorsement  upon  another 
instrument  does  not  conform  either  to  the  terms  or  the  spirit 
of  the  statute  and  is  not  sufficient  compliance  with  its  pro- 
visions. It  is  plain  to  my  mind  that  the  statute  has  not 
been  complied  with  and  that  the  indenture  therefore  has  no 
binding  efficacy  as  against  the  minor. 

A  subsequent  provision,  under  which  the  indenture  in 
question  was  executed,  of  the  same  title  (2d  R.  S.  15S,  Art. 
III.  $  26,)  declares  that  "  no  indenture  or  contract  for 
the  service  of  any  apprentice  shall  be  valid  as  against  the 
person  whose  services  may  be  claimed  unless,  made  in  the  man- 
ner before  prescribed  in  this  title." 

The  person  whose  services  are  claimed  here  is  the  infant 
and  so  far  as  she  is  concerned  there  is  no  obligation  on  her 
part  to  fulfill  the  indenture.  The  question  then  arises, 
whether  the  mother  can  take  advantage  of  the  defect  ? 
This  question  is  riot  free  from  difficulty.  She  has  consented 
to  the  binding  of  the  child,  and  covenanted  by  the  inden- 
ture, that  she  will  not  entice,  or  cause  the  minor  to  be 
enticed,  from  the  services  and  government  of  the  respondent 
during  the  continuance  of  the  indenture,  and  is  she  not 

O  / 

thereby  estopped  from  asserting  any  right  to  take  away  the 
minor  from  the  custody  of  him  to  whom  she  has  thus 
voluntarily  confided  it  I  It  was  her  own  free  act  and  unless 
the  contract  is  void  as  to  her,  she  cannot  repudiate  it.  In 
the  matter  of  McDoivles,  (8  Johns.  R.,  331.)  which  arose 
on  habeas  corpus,  the  indenture  was  not  executed  by  the 
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infant  according  to  the  requirements  of  the  statute,  and  it 
was  held,  that  the  indenture,  though  the  father  was  bound, 
was  not  binding  on  the  infant  and  that  the  infant  alone 
could  take  advantage  of  any  defect  in  the  indenture,  and  if 
he  did  not  choose  to  do  so  he  might  waive  the  defect  and 
avail  himself  of  the  benefit  of  the  apprenticeship. 

In  Fowler  agt.  Hottenbeck,  (9  Barb.,  309,)  which  was  an 
action  of  trespass  on  the  case,  for  taking  out  of  the  possession 
of  the  plaintiff,  three  infant  children  who  were  bound  under 
indentures  of  apprenticeship,  the  indentures  were  held  to  be 
valid,  and  in  discussing  the  question  it  was  said  by  PAHKER, 
J.,  that  "  he  (the  father  of  the  apprentices,  who  was  a  party 
to  the  deed)  had  conveyed  to  the  plaintiff  his  right  to  the 
custody  and  services  of  the  apprentices,  and  had  covenanted 
not  to  take  or  entice  them  away. 

u  Independent  of  the  statute  such  a  covenant  was  obliga- 
tory upon  the  father  at  common  law  and  he  cannot  be  pro- 
tected in  violating  it." 

It  was  also  held  in  this  case  that  the  statute  (2  E.  S., 
209,  §  1,  '3d  JEd.,)  expressly  authorizes  the  father  to 
dispose  of  by  deed,  of  the  custody  of  his  child  during  his 
minority,  or  for  a  less  time.  The  question  now  discussed 
did  not  distinctly  arise  in  this  case,  but  the  principle  decided 
is  one  which  seems  to  be  upheld  by  numerous  authorities. 
The  relator,  then,  having  parted  with  her  right  to  the  child 
by  the  indenture  in  question,  cannot  assert  a  right  to  her 
custody. 

The  minor  is  under  no  obligation  to  remain  where  she  is, 
nor  has  the  respondent  any  right  to  detain  her  in  custody 
against  her  will.  She  is,  then,  without  a  lawful  protector; 
and  the  duty  devolves  upon  this  court,  in  the  exercise  of 
its  equitable  powers,  to  determine  what  disposition  should  be 
made  of  her  custody. 

In  the  performance  of  this  responsible  duty  the  interest  of 
the  child  should  be  the  controlling  question,  and  whenever 
this  is  ascertained,  judgment  should  be  pronounced  irrespec 
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tive  of  all  other  considerations.  (The  People  agt.  Wilcox, 
22  Barb.,  178;  14  N.  Y.,  575  ;  The  People  agt.  Cooper,  8 
Hoiv.,  288  ;  The  People  agt.  Erbcrt,  17  J.66.,  395,  and  ca$es 
in  notes,  and  particularly  the  case  of  McKain  reported  at 
page  399).  The  authorities  also  hold  that  "this  power  is  for 
the  benefit  of  the  child  and  is  not  to  be  defeated  by  one 
having  a  mere  legal  title  to  the  custody  of  the  child."  (See 
17  Abb*,  400). 

It  is  apparent  in  this  case  that  the  relator  is  abundantly 
competent  to  take  care  of  and  to  provide  for  the  minor,  and 
in  such  a  case  there  would  seem  to  be  no  question  that  a 
mother  with  all  the  affection  that  she  must  feel  for  her  off- 
spring would  be  better  adapted  to  the  discharge  of  the  duties 
of  training  her  up  properly  than  any  strangers,  however  kind 
and  careful  they  might  be  in  providing  for  her.  I  entertain 
no  doubt  but  that  the  child  has  been  well  taken  care  of  by 
the  person  having  her  in  charge,  and  I  feel  bound  to  say 
that  I  do  not  think  the  evidence  in  this  case  establishes 
that  there  are  any  matters  connected  with  the  society  to 
which  the  respondent  is  attached,  which  renders  it  improper 
for  her  to  remain  there. 

With  their  religious  faith  this  court  has  nothing  to  do. 
The  constitution  guarantees  to  ever  citizen  liberty  of  con- 
. science,  and  certainly  the  relator  has  no  ground  to  complain 
on  this  score,  when  she  has  herself  embraced  the  doctrines 
maintained  by  the  society,  became  herself  a  member  and 
voluntarily  parted  with  the  custody  and  control  of  her 
infant  children.  But  notwithstanding  such  is  the  case  thers 
can  be  no  question  as  between  the  respondent  and  the  re- 
lator, that  the  interest  of  the  child  will  be  most  substantially 
promoted  and  advanced  by  placing  her  under  her  mother's 
charge. 

It  is  too  clear  to  admit  of  an  argument  that  a  mother  who 
is  the  guardian  of  infant  children  by  nature  and  nurture  as 
well  as  by  law,  where  the  father  is  dead,  is  better  calculated 
than  any  other  person  to  train  and  protect  them  during  in- 


80  NEW  YOKE  PKACTICE  REPORTS, 

People  agt.  Gates. 

fancy,  both  in  sickness  and  health  and  to  prepare  them  for 
future  usefulness. 

There  are  cases  reported  where  the  court,  in  the  exercise 
of  its  authority,  has  left  it  to  the  infant  to  decide  where  he 
or  she  is  willing  to  go.  And  I  assume  for  the  purposes  of 
this  case  that  this  child  would  naturally  cling  to  those  with 
whom  of  late  years  she  has  been  associated  and  from  whom 
she  has  experienced  many  acts  of  kindness  and  affection. 
Separated  from  her  mother,  as  she  has  been,  for  a  number  of 
years,  it  is  by  no  means  remarkable  that  she  should  not  rea- 
lize any  other  mother  than  those  who  have  watched  over  her, 
and  who  have  performed,  to  some  extent,  at  least,  that  im- 
portant office.  As  was  well  said  by  a  distinguished  judge : 
"It  seems  to  be  but  a  mockery  to  ask  a  child  of  nine  years 
of  age  whether  it  should  remain  with  a  person  who  brought 
it  up,  or  go  with  a  stranger." 

The  feeling  of  attachment  to  those  with  whom  she  has 
most  recently  been  intimately  connected  must,  however,  in 
time  yield  to  that  affection,  regard  and  love  which  none  but 
a  mother  can  .feel  and  manifest  towards  her  offspring. 

In  People  agt.  W'dcox,  (22  Barb.,  178,  and  14  -N.  T.,) 
the  court  held,  that  the  father  being  dead,  the  mother  was 
the  proper  person  to  be  intrusted  with  the  nurture,  care, 
and  custody  of  an  infant  child,  eight  years  of  age.  The 
child  in  this  case  had  been  brought  up  from  earliest  infancy 
by  the  grandparents,  and  the  grandfather  had  been  duly 
appointed  its  guardian  and  was  abundantly  able  to  provide 
for  it.  The  child  expressed  a  strong  preference  for  the 
grandparents,  and  considered  her  mother  from  whom  she 
had  long  been  separated,  as  a  stranger.  The  court  held  the 
mother  to  be  the  proper  custodian,  and  directed  that  she  be 
delivered  to  her.  The  case  ia  nearly  parallel  with  the  pres- 
ent'one,  except  that,  in  the  case  cited,  the  grandfather  had 
a  clear  legal  title  to  the  custody  of  the  infant,  and  it  had 
been  taken  when  a  few  weeks  old  and  placed  under  the  care 
and  charge  of.  the  grandparents. 
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The  preferences  of  the  child  were  entirely  disregarded. 
Mr.  Justice  MASON,  now  one  of  the  judges  of  the  court  of 
appeals,  before  whom  the  case  last  cited  was  heard,  after  a 
full  discussion  of  the  subject,  and  announcing  his  conclusion 
that  the  interest  of  the  child  would  be  best  promoted  by 
committing  its  custody  to  the  mother,  quotes  from  the 
opinion  of  the  Chancellor,  in  People  agt.  Mercein,  (8  Paige, 
47,)  as  follows:  "She,  (the  mother,)  all  other  things  being 
equal,  is  the  most  proper  person  to  be  intrusted  with  such 
a  charge.  The  laws  of  nature  have  given  her  an  attachment 
for  her  infant  offspring  which  no  relative  will  be  likely  to 
possess  in  an  equal  degree,  and  where  no  sufficient  reason 
exists  for  depriving  her  of  the  care  and  nurture  of  her  child 
it  would  not  be  a  proper  exercise  of  discretion  in  any  court 
to  violate  the  law  of  nature  in  this  respect." 

Whatever  difficulties  may  exist  with  this  child  in  chang- 
ing her  residence,  I  entertain  no  doubt,  will  yield  to  the 
solicitude  and  care  of  the  relator,  who  has  evinced  so  much 
anxiety  to  assume  the  responsibilities  which  must  be  incur- 
red in  promoting  the  future  welfare  arid  happiness  of  her 
only  child. 

I  have  not  deemed  it  important  to  discuss  the  other 
questions  presented,  but  with  the  views  I  entertain  I  con- 
sider it  my  duty  to  commit  the  custody  of  this  child  to  the 
mother. 

As  it  may  be  desirable  to  review  the  decision  of  this  case 
by  appeal  to  the  general  term,  I  am  inclined  to  grant  a  stay 
of  proceedings  if  an  appeal  be  taken,  upon  terms  to  be 
fixed  in  the  order  to  be  entered  herein,  which  may  be  set- 
tled upon  notice. 

This  decision  was  affirmed  at  general  term,  at  Albany, 
March,  1S70,  before  HOGEBOOM,  INGALLS  and  PECKHAM, 
Justices. 


VOL.  XXXIX. 
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SUPREME  COURT. 

GUSTAV  RICHTER,  appellant,  agt.  CONRAD  POPPENHUSEN  and 
another,  executors,  &c.,  impleaded,  respondents. 

To  make  the  executors  of  a  deceased  partner  liable  personally  as  partnern,  with  the 
surviving  partner,  for  debts  created  for  the  benefit  of  the  firai,  after  the  decease 
of  such  partner,  it  is  necessary  to  show  that  the  executors  voluntarily  entered 
into  the  partnership  and  employed  the  testators  assets,  which  had  come  to  them, 
in  the  trade. 

It  is  not  sufficient  that  the  business  is  carried  on  by  the  surviving  partner  with  the 
assent  and  encouragement  of  the  executors,  for  it  is  his  right  and  duty  to  do  so, 
without  either. 

Nor  do  the  executors  incur  any  responsibility  by  allowing  the  share  of  the  capital 
of  the  testator  to  remain  in  and  be  employed  iu  the  business  of  the  partnership 
after  his-  death,  for  the  benefit  of  the  cestuis  gue  trust,  when  it  is  done  in  accordance 
with  the  testaiors  instructions  contained  in  his  will  or  in  the  partnership  agree- 
ment, but  the  assets  so  directed  to  be  employed  are  liable  to  make  good  the  debts 
contracted  during  their  employment. 

Second  District,  Kings,  General  Term,  February,  1870. 

Before  J.  F.  BARNARD,  TAPPEN  &  GILBERT,  Justices. 

ON  the  6th  day  of  October,  1865,  John  G.  Perzel.  as 
general  partner,  and  Herman  A.  Schleicher,  as  special 
partner,  formed  a  special  partnership  under  the  firm  name 
of  "  John  G.  Perzel." 

They  commenced  business  in  the- city  and  county  of  New 
York,  and  continued  to  transact  their  business  in  New  York 
up  to  the  spring  of  1866,  when  they  removed  their  entire 
business  from  the  county  of  New  York  to  the  county  of 
Kings. 

Herman  A.  Schleicher,  the  special  partner,  died  on  the 
17  of  July,  1866,  leaving  a  will,  by  which  he  appointed 
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the   defendants,   Conrad  Poppenhusen  and    A.  Iwan   Von 
Atiw,  Herman  Funke  and  H.  A.  Cassabeer  his  executors. 

This  will  was  proved  on  the  llth  of  September,  1866, 
and  the  defendants,  Poppenhusen  and  Von  Auw,  qualified 
as  executors. 

On  the  3d  of  October,  1866,  the  defendants  Poppenhusen. 
and  Von  Auw,  as  such  executors,  commenced  a  suit  against 
"John  G.  Perzel,"  the  general  partner  of  their  deceased 
testator,  to  wind  up  the  affairs  of  that  firm,  they  refusing  to 
continue  it. 

On  the  28th  of  November,  the  plaintiff  in  this  proceeding 
commenced  an  action  in  the  supreme  court,  against  John 
G.  Perzel  and  A.  Iwan  Von  Auw  and  Conrad  Poppen- 
husen, executors  of  Herman  A.  Schleicher  deceased,  ~by  tlie 
service  of  a  summons  and  complaint  on  John  G.  Perzcl 
alone,  alleging  that  they  sold  and  delivered  to  the  defend- 
ants the  property  mentioned  in  the  complaint,  between  the 
20th  of  June  and  October  6th,  1866,  nearly  all  of  it,  before 
the  defendants  became  executors.  The  defendant  Perzel) 
alone,  put  in  appearance. 

On  the  5th  of  January,  1867,  the  plaintiff  entered  judg- 
ment against  the  defendant  Perzel,  for  $562.76. 

On  the  9th  of  December,  1867,  the  pl.iintiff  Richter,  served 
on  the  defendants,  Poppenhusen  and  Von  Auw  a  summons, 
under  §  375  of  the  Code,  to  show  cause  why  they  should 
not  be  bound  by  such  judgment. 

The  defendants,  Poppenhusen  and  Von  Auw  put  in  an 
answer  denying  each  and  every  allegation  in  the  complaint. 

The  case  came  on  for  trial  on  the  26th  of  January,  1869, 
before  his  Honor  Judge  GILBERT  and  a  jury,  when  at  the 
close  of  the  plaintifPs  case  and  on  the  defendant's  motion, 
the  court  dismissed  the  proceedings. 

The  plaintiff  introduced  a  large  amount  of  testimony  on 
the  trial,  to  establish  the  fact  that  the  special  partnership  of 
"  John  G.  Perzel"  became  a  general  partnership  by  reason  of 
various  omissions,  <fec:,  of  the  special  partner. 
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WEEKS  &  FORSTER,  attorneys  and  counsel  for  appellant, 

I.  The  defendants,  Poppenhusen  and  Von  Auw,  were 
summoned,  under  $  375  of  the  Code,  to  show  cause  why 
they  should  not  be  bound  by  the  judgment  recovered  by 
the  plaintiff  on  5th  January,  1867.  The  affidavit  required 
by  $  378  accompanied  this  summons.  The  defendants  ap- 
peared, and  by  their  answer,  a  mere  general  denial,  simply 
took  issue  on  the  allegations  in  such  affidavit.  And  no 
other  complaint  was  served  on  them.  On  the  trial,  before 
he  rested  his  case,  plaintiff  proved  the  judgment  for  $562.75. 
He  proved  that  no  payments  had  been  made  on  it,  .but  that 
the  whole  amount  was  due  and  unpaid.  He  proved  the 
interest,  $81.08,  making  the  total  amount  $643.83.  On 
this  proof  plaintiff  was  entitled  to  recover. 

II.  Further:  plaintiff  proved  a  sale  of  the  coal  to  the  de- 
fendants. By  the  original  articles  of  partnership,  in  case  of 
the  death  of  Schleicher,  the  capital  contributed  by  him  was 
to  remain,  and  the  -business  to  be  continued  until  the  expir- 
ation of  the  term.  Schleicher  died  July  17th,  J866,  and 
letters  testamentary  were  issued  to  Von  Auw  and  Poppen- 
husen. Plaintiff  learned  of  the  change,  and  went  to  see 
them  in  order  to  know  what  he  had  to  do  about  the  delivery 
of  coal.  Poppenhusen's  reference  to  Von  Auw,  and  his 
interview  with  plaintiff,  and  the  delivery  of  the  coal  in  ac- 
cordance therewith,  and  the  part  payment,  hold  defendants 
as  purchasers.  The  transfer  of  the  business  to  Brooklyn, 
without  .filing  any  certificate  in  Kings  County,  made  the 
partnership  a  general  partnership.  The  court  so  decided  in 
Van  Riper  agt.  the  same  defendants,  tried  at  the  same  term. 
Besides  this  purchase  of  coal,  they  bought  wool  of  Fleisch- 
hauer,  who  sued  them  for  his  pay,  and  they  appeared  by  the 
same  attorneys  as  Perzel,  and  finally  paid  his  claim  in  full 
by  work  done  at  the  mills.  As  late  as  October  21st,  1866, 
they  purchased  of  Mr.  Hill;  in  fact,  they  continued  the 

business  for  three  months  after  Schleicher's  death.     On  this 
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evidence,  the  plaintiff  was  entitled  to  recover  for  his  coal 
sold  and  delivered  to  them.  (Ex  parte  Garland,  10  Ves.  Jr., 
119;  Collyer  on  Partnership,  §§  601-603;  Thomson  agt. 
J3rotvn,  4  John.  Ch.  M.,  619-627;  Wightman  agt.  Townroe, 
1  Maule  &  Sdw.,  412.) 

III.  Plaintiff's  testimony,  showing  that,  in  October,  1866, 
Poppenhusen  &  Von  Auw  took  possession  of  all  the  assets 
of  the  firm,  was  improperly  excluded.  The  fact  that  this 
was  done  under  color  of  orders,  made  in  a  suit  to  which 
Poppenhusen  &  Von  Auw  were  plaintiffs,  and  Perzel,  their 
partner,  defendant,  when  each  appeared  by  different  attor- 
neys, who  consented  to  such  orders,  does  not  change  the 
transactions. 

The  testimony  offered,  atfols.  85-90,  was  improperly  ex- 
cluded, and  plaintiff's  exception  was  well  taken. 

The  so-called  judgment  of  November  4th,  1S66,  on  motioji 
of  Lamed  &  Warren,  attorneys  for  the  executors,  consented 
to  by  PerzePs  attorneys,  would  have  shown  how  the  defend- 
ants diverted  the  firm  property  from  the  creditors  entitled 
to  it.  Their  transactions  are,  that  defendants  take  posses- 
sion of  all  the  firm  property,  in  the  following  manner:  1st, 
Perzel,  as  receiver,  conveys  the  real  estate,  for  less  than  the 
mortgage,  to  Poppenhusen.  He  conveys  the  personal  prop- 
erty to  Poppenhusen  for  $25,000,  which  Poppenhusen  does 
not  pay,  and  those  parties  and  their  counsel  retain  $9,014.77 
of  this  $25,000,  leaving  $15,985.23,  of  which  $6,840.87  is 
to  be  applied  to  repay  disbursements  of  theirs  on  account 
of  this  real  estate  which  brought  nothing.  It  is  thus  pro- 
posed to  leave  for  the  creditors  of  this  firm,  only  $9,144.36 
of  some  $130,000,  in  money,  which  was  put  there  only  a 
few  months  before;  after  all  which,  Perzel  is  to  be  dis- 
charged as  receiver,  and  these  defendants  seek  to  keep  all 
the  property  of  the  firm. 

The  amount  due  on  the  mortgage  is  only  $35,000,  which 
has  been  assigned  to  Mr.  Konig,  who  is  also  the  bondsman 
for  these  defendants. 
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Further  light  is*  thrown  on  this  conveyance  of  the  real 
estate  by  the  report  of  the  sale,  and  the  consideration  of  the 
deed. 

The  exclusion  of  the  evidence  showing  the  interference 
of  the  defendants  with  the  firm's  property  was  erroneous, 
and  plaintiffs  numerous  exceptions  to  such  exclusions  should 
be  sustained. 

IV.  The  evidence  as  to  the  sale  of  the  goods  made  at  New 
York  by  Schleicher's  firm,  was  improperly  excluded,  as  the 
same  tended  to  show  such  an  interference  in  the  business 
by  Schleicher  as  to  make  him  thus  liable  as  a  general  part- 
ner. 

V.  The  question  whether  plaintiff  told  Von  Auw  what 
Schleicher  told  him  should  have  been  allowed. 

VI.  The  proof  of  the  insolvency  of  Perzel  was  improp- 
erly excluded. 

VII.  .The  dismissal  of  the  complaint  was  erroneous  5  plain- 
tiff's exceptions  were  well  taken;  the  trial  was  a  mistrial; 
and  the  exceptions  should  be  sustained,  judgment  reversed, 
and  a  new  trial  ordered. 

IRA  D.  WARREN,  counsel  for  respondents. 

I.  We  will  assume  for  tne  purpose  of  presenting  our  first 
proposition,  that  the  firm  of  "  John  Gr.  Perzel"  became,  as 
the  plaintiff  claims,  a  general  partnership.  The  Code  pro- 
'vides,  §  375,  "When  a  judgment  shall  be  recovered  against 
one  or  more  of  several  persons  jointly  indebted  upon  a  con- 
tract, by  proceeding,  as  provided  in  <§>  136,  those  who  were 
not  originally  summoned  to  answer  the  complaint,  may  be 
summoned  to  show  cause  why  they  should  not  be  bound 
by  the  judgment  in  the  same  manner,  as  if  they  had  been 
originally  summoned." 

The  first  requisite  to  sustain  this  proceeding  is  that  the 
defendants  shall  be  jointly  indebted. 

It  is  a  new  proposition,  yet  to  be  pronounced  legal,  that 
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a  surviving  partner  and  his  deceased  partners'  executors  are 
joint  debtors. 

They  are  not  only,  not  joint  debtors,  but  they  cannot 
legally  be  joined  in  an  action  at  law.  This  precise  point 
has  been  several  times  decided.  (Voorhis  agt.  Childs*  Exrs., 
17  N.  Y.,  354 ;  Higgins  agt.  Freeman,  2  Duer,  650 ;  Grant 
agt.  SJmrter,  1  Wend.,  150 ;  Lane  agt.  Doty,  4  Barb.,  534 ; 
1  Chitty's  Pleadings,  50). 

He  can  only  sustain  a  suit  in  equity  by  alleging  and  prov- 
ing the  insolvency  of  the   surviving  partner,  and  that  the  • 
partnership  property  has  been  exhausted.     (Trustees,  <&c., 
agt.  Laurence,  Exrs.,  &c.,  2  Denio,  577  ;  Cases  cited  above). 

Neither  can  a  proceeding  of  this  character  be  sustained 
against  personal  representatives  of  a  deceased  joint  debtor. 
Kellogg  agt.  Olmsted,  6  How.,  487  ;  Foster  agt.  Wood,  I 
Abb.  N.  S'.,  150 ;  Mills  agt.  Thursby,  2  Abb.,  432). 

The  only  provision  in  the  Code  for  summoning  repre- 
sentatives is  $  376,  which  provides  "  in  case  of  the  death 
of  a  judgment  debtor  after  judgment,  the  heirs,  devisees  or 
legatees  of  the  judgment  debtor,  &c.,  may,  after  the  expira- 
tion of  three  years,  be  summoned,  &c.,  to  show  cause  why 
the  judgment  should  not  be  enforced  against  the  estate  in 
their  hands,  &c." 

This  does  not  apply  to  this  case,  as  Mr.  Schleicher  died 
before  any  suit  was  commenced. 

The  plaintiff's  proceeding  is  under  §  375,  and  proceeds 
wholly  upon  the  theory  that  the  surviving  partner  and  the 
executors  of  the  deceased  partner  are  joint  debtors. 

We  have  shown  that  they  are  not  only,  not  joint  debtors, 
but  that  they  cannot  legally  be  joined  as  defendants. 

Where  then  is  the  authority  for  such  a  proceeding  as 
this  against  Poppenhusen  and  Von  Auw,  the  executors  of 
the  deceased  partner,  whether  that  deceased  partner  was  a 
general  or  special  partner  ? 

We  say  there  is  no  law  authorizing  the  proceeding. 

II.  The  plaintiff  proved  by  himself,  that  on  the  16th  or 
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17th  oi  September,  1866,  (the  plaintiff  having  qualified 
September  llth,  1866,)  he  called  on  Von  Auw,  one  of  the 
defendants;  and  Von  Auw  told  him  he  would  pay  the  back 
bill  as  soon  as  the  estate  was  settled,  and  that  the  business 
was  going  on  the  same  as  before,  only  he  wanted  me  to  go 
on  and  deliver  coal,  &c.,  and  I  told  him  I  would. 

It  may  be  claimed  that  under  the  eighth  clause  of  the 
partnership  agreement,  coupled  with  this  evidence,  the 
defendants  became  partners  with  Perzel. 

Laws  of  1858,  page  450,  provides  that  the  death  of  a 
special  partner  dissolves  the  firm,  unless  the  articles  of  co- 
partnership that  in  such  event  the  pastnership  shall  con- 
tinue, &c.,  in  which  case  it  may  continue  with  the  assent 
of  the  legal  representatives  of  the  deceased  parties,  &c.  It 
has  been  held  that  this  partnership  was  dissolved  by  the 
death  of  Mr.  Schleicher.  ( Walkenshaw  agt.  Perzel,  32  IIow.j 
239;  Poppenhusen  agt.  Perzel,  Judge  GILBERT,  not  reported). 

Even  if  the  plaintiffs  can  claim  that  this  statement  of  Von 
Auw,  one  of  the  executors,  was  an  assent  to  continue  the 
copartnership,  it  would  not  be  sufficient.  The  statute  re- 
quires the  assent  of  the  "  legal  representatives"  not  one  of 
them.  Suppose  there  were  ten  executors,  would  it  be 
claimed  that  one  of  them  could  by  his  assent  alone  continue 
this  business?  One  executor  could  not  bind  the  other 
executor  for  the  estate  by  any  such  statement.  (Forsytli 
agt.  Ganson,  5  Wend.,  561  ;  Mclntyre  agt.  Morris,  14 
Wend.,  97  ;  Cayuga  Co.  Bank  agt.  Bennett,  5  Hill,  237  ; 
Thompson  agt.  Peters,  12  Wheat,  565 ;  Peck  agt.  Botsford, 
7  Conn.  Eep.  172). 

The  statute  requires  the  assent  of  "  the  heirs  or  legal 
representatives,"  this  means  all  the  legal  representatives, 
there  is  no  pretence  that  Poppenhusen,  the  other  executor, 
ever  gave  his  assent  or  made  any  statements  in  regard  to  it. 

On  the  llth  of  September,  1866,  letters  testamentary 
were  issued,  and  Poppenhusen  and  Von  Auw  qualified  as 
executors. 
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On  the  3d  of  October,  1866,  Poppenhusen  and  Von  Auw, 
executors,  &c.,  commenced  a  suit  against  Perzel,  the  general 
partner,  to  wind  up  the  affairs  of  the  firm. 

This  repels  the  idea  that  any  assent  was  ever  given  by 
either  executor  to  continue  the  business. 

III.  Assuming  that  both  executors  gave  their  assent  to 
continue  the  business,  it  was  continued  as  a  special  partner- 
ship, and  the  defendants  are  not  liable  at  all,  and  should  not 
have  been  sued. 

Assuming  that  it  was  a  general  partnership,  then  this 
proceeding  could  not  be  sustained  for  the  reason  stated  in 
our  first  point. 

We  are  at  a  loss  to  discover  any  theory  upon  which  this 
proceeding  can  be  sustained,  whether  the  partnership  con- 
tinued a  special  one,  or  became  general,  as  the  plaintiff 
claims.  The  executors  of  the  deceased  partner  never  became 
co-partners  with  the  survivor. 

IV.  There  is  nothing  in  all  the  plaintiff  has  proved  which 
would  make  the  firm  of  John  G.  Perzel,  a  general  partner- 
ship.    As   this  question   arises  in  another  case  where  all 
the  facts  are    presented  in  a  condensed  form,  we  do  not 
propose  to  discuss  it  here  any  further  than  just  to  make 
the  point. 

V.  We  ask  that  the  judgment  dismissing  this  proceeding 
be  affirmed. 

\     ' 

By  the  Court,  GILBERT,  J.  —  The  issue  tried  was  between 
the  plaintiff  and  the  defendants  named  as  executors  of  Mr. 
Scleicher,  deceased  ;  and  arose  upon  a  denial  of  the  allega- 
tion in  the  complaint  that  the  plaintiff  sold  and  delivered 
coal  to  the  defendants,  at  various  dates  between  20th  June, 
1866,  and  1st  of  October,  1866,  at  an  agreed  price  therein 
stated. 

The  evidence  showed  a  sale,  in  fact,  of  most  of  the  coal  to 
a  partnership  composed  of  the  defendant  Perzel  and  the  de- 
ceased Mr.  Schleicher,  and  a  portion  thereof  to  the  surviving 
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partner  after  the  death  of  the  latter.  It  was  sought,  how- 
ever, to  make  the  executors  of  Mr.  Schleicher  liable  on  the 
ground  that  they  had  carried  on  the  partnership  business  in 
connection  with  the  surviving  partner,  after  the  death  of 
their  testator. 

The  court  below  deemed  the  evidence  insufficient  to  es- 
tablish this  fact,  and  dismissed  the  complaint.  Upon  a  review 
of  the  evidence,  we  are  satisfied  that  this  ruling  was  correct. 
The  material  facts  are  these :  The  partnership  between  Mr. 
Perzel  and  the  testator,  was  formed  for  the  manufacture  of 
woolen  goods,  and  was  to  continue  until  October  2,  1S70. 
The  articles  provided  that,  in  case  of  the  death  of  Mr. 
Schleicher  the  capital  contributed  by  him,  being  $20,000, 
should  remain  for  the  benefit  of  his  representatives,  and  the 
business  should  be  continued  until  the  expiration  of  the 
term.  Mr.  Schleicher  died  July  17th,  1866.  The  defend- 
ants qualified  as  executors  on  the  17th  of  September  fol- 
lowing. 

Mr.  Perzel,  the  surviving  partner,  was  called  as  a  witness 
by  the  plaintiff,  and  testified,  that  the  sign  put  out  on  com- 
mencing business  was  "Pioneer  Woolen  Mills;"  that  he 
continued  the  business  up  to  5th  October,  1S66;  and 
bought  coal  of  the  plaintiff  and  others,  and  whatever  was 
required  to  carry  on  the  establishment  after  Mr.  Schleicher's 
death. 

The  plaintiff  testified,  that  on  the  16th  or  17th  Septem- 
ber, 1866,  he  went  to  see  the  executors,  to  know  what  he 
had  to  do  about  delivering  coal  at  the  factory ;  that  Mr. 
Poppenhusen  referred  him  to  Mr.  Von  Auw;  that  he  told 
Mr.  Von  Auw  he  had  a  contract  with  Mr.  Schleicher  to 
deliver  coal  for  the  Pioneer  Woolen  Mills;  and  asked  him 
what  he  had  to  do  as  to  the  delivery  of  any  more  coal  there, 
and  that  he  had  been  advised  not  to  deliver  on  Perzel's 
order.  He  further  testified:  "Mr.  Von  Auw  told  me,  the 
business  is  going  on  just  the  same,  'we  are  going  on  with 
the  business  there  just  the  same  as  before  Mr.  Schleicher's 
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death  ;'  he  wanted  me  to  go  on  and  deliver  coal,  only  to  be 
very  careful  that  I  only  delivered  what  was  wanted  ;  that  I 
should  be  paid,  but  that  he  would  not  pay  anything  before 
the  estate  was  settled;"  after  that  I  went  on  and  delivered 
coal  ;  the  amount  so  delivered  was  about  one  third  of  the 
coal  sued  for. 

Two  other  witnesses  testified  to  sales  of  goods  to  the  firm 
of  John  George  Perzel,  after  the  death  of  Mr.  Schleicher; 
and  that  after  suits  against  the  surviving  partner  and  exec- 
utors, the  bills  were  paid  by  work  at  the  mills. 

This  was  all  the  evidence  connecting  the  executors  with 
the  business  carried  on  after  the  death  of  Mr.  Schleicher, 
and  we  are  of  opinion  that  it  is  insufficient  to  make  them 
liable  as  partners.  To  create  such  liability,  it  is  necessary 
to  show  that  they  voluntarily  employed  the  testator's  assets 
whicli  had  come  to  them,  in  the  trade. 

It  is  not  sufficient  that  the  business  is  carried  on  by  the 
surviving  partner,  with  their  assent  and  encouragement, 
for  it  was  his  right  and  duty  to  do  so  without  either.  The 
surviving  partner  succeeded,  primarily,  to  the  rights  and 
interests  of  the  partnership.  He  had  the  entire  control  of 
the  partnership  property,  and  the  sole  right  to  collect  the 
partnership  dues.  (Voorhisagt.  Childs?  exrs.,  17  N.  Y".,  356.) 
Nor  do  executors  incur  any  responsibility  by  allowing  the 
share  of  the  capital  of  the  testator  to  remain  in,  and  be  em- 
ployed in  the  business  of  the  partnership,  after  his  death, 
for  the  benefit  of  the  cesttiis  que  trust,  when  it  is  done  in 
accordance  with  the  testator's  instructions,  contained  in  his 
will,  or  with  the  partnership  agreement;  but  the  assets  so 
directed  to  be  employed,  are  liable  to  make  good  the  debts 
contracted  during  their  employment. 

To  this  extent  the  estate  of  a  deceased  partner  will,  in 
equity,  be  applicable  to  the  liquidation  of  the  demands  of 
those  who  have  become  creditors  of  the  partnership  after 
his  decease,  (Devaynes  agt.  Nolle,  1  Mcr.,  616,  622  ; 
Vulliamy  agt.  Noble,  3  Mer.}  614  ;  Whightman  agt.  Toivnroe, 
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1  M.  &  S.,  412;  Ex  parte  Garland,  10  Vesey,  119;  Ex 
parte  Holdsworth,  1  M.  D.  &  Z).,  475  ;  Thompson  agt.  An- 
drews'j  18  K.  116;  Cutbush  agt.  Cutbush,  1  Beav.,  JS4; 
Thompson  agt.  Brown,  4  Johns.  Ch.,  62  ;  /Star?/  Part.,  $  70.) 
The  executors,  however,  cannot  be  made  liable  personally 
without  entering  into  the  partnership.  When  this  is  done, 
then  they  become  liajole  as  partners,  although  they  derive 
no  profit  personally,  but  are  concerned  only  for  the  use  and 
benefit  of  others,  and  this  liability  arises  either  by  virtue  of 
an  actual  agreement,  or  upon  the  familiar  principle  that 
they  have  held  themselves  out  to  the  world  as  partners. 

We  have  looked  into  the  other  exceptions,  but  find  no 
error  in  the  rulings  of  the  court.  The  evidence  rejected, 
however  relevant  to  establish  grounds  of  equitable  relief, 
was  wholly  impertinent  to  the  issue  presented  for  trial. 

The  judgment  should  be  affirmed  with  costs, 
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SUPREME  COUKT. 


HENRY   J.  HUMISTON,  agt.  WILLIAM  BALLAED. 

Where  a  judgment  in  a  justices  court,  is  appealed  to  the  county  court,  and  a  new 
trial  had  in  the  county  court,  when  a  verdict  ia  rendered  and  exceptions  taken  ; 
the  county  court  has  no  power  to  order  the  exceptions  to  be  heard  in  the  first  in- 
stance at  a  general  term  of  the  supreme  court.  The  judgment  must  be  entered  and 
an  appeal  taken  to  the  supreme  court. 

The  Code,  (§  371,)  allowing  costs  to  the  appellant  on  appeal  from  a  justices  judgment, 
"provided  however  that  the  appellant  shall  not  recover  costs  unless  the  judgment 
appealed  from  be  reversed  on  such  appeal,  or  be  made  more  favorable  to  him,  to 
the  amount  of  at  least  ten  dollars,"  does  not  authorize  the  allowance  of  interest  on 
the  former  verdict,  in  estimating  the  difference  between  that  and  the  latter  verdict,, 
in  settling  the  costs. 

That,  is,  if  the  plaintiff  recovers  $80,  in  the  justices  court,  and  in  the  county  court 
recovers  $75,  the  plaintiff  is  entitled  to  costs,  although,  if  the  interest  was  added 
to  the  recovery  of  $80,  it  would  make  the  amount  of  the  last  recovery  mure  than 
$10,  less  favorable  to  the  plaintiff.  (The  case,  of  Baldwin  agt.  Jirown,  37  How.,  385, 
not  concurred  in  on  this  point). 

Where  the  defendants  exceptions  have  been  ordered,  without  authority,  by  the 
county  court,  to  be  heard  in  the  first  instance  at  the  general  term  of  the  supreme 
court,  the  plaintiff  is,  nevertheless,  entitled  to  his  costs  in  the  general  term,  except 
a  term  fee  of  $7,  where  he  succeeds  on  the  final  result. 

Cortland  Special  Term,  March,  1870. 

THIS  was  an  action  on  contract.  It  was  brought,  and 
first  tried  in  justices  court.  The  recovery  there,  was  for 
$80  damages,  and  $5.75  costs.  The  defendant  appealed  to 
the  county  court,  and  it  was  tried  therein,  and  verdict  lor 
plaintiff',  and  exceptions  were  taken.  The  county  court 
ordered  the  exceptions  to  be  heard  in  the  first  instance  at 
the  general  term  of  the  supreme  court.  Case  and  exceptions 
were  made  and  printed,  and  the  case  placed  on  the  calendar 
of  the  general  term,  and  submitted  on  points  and  briefs;  but 
the  point  was  made  by  the  plaintiff's  counsel,  that  the  pro- 
ceedings in  the  county  court,  could  not  be  reviewed  in  that 
way  —  that  judgment  must  be  entered,  and  an  appeal  taken. 
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The  supreme  court,  on  consideration  so  held.  A  judgment 
was  then  entered,  and  an  appeal  taken,  and  heard,  and 
judgment  reversed,  and  new  trial  granted.  It  was  then 
noticed,  and  placed  on  the  calendar  of  the  county  court,  for 
trial,  but  the  county  judge,  having  been  counsel,  certified 
the  same  to  the  supreme  court.  It  was  then  noticed  and 
tried  in  the  supreme  court,  and  plaintiff  had  a  recovery  of 
$75.  On  this  verdict,  the  clerk  taxed  costs,  in  favor  of  the 
plaintiff.  The  defendant  appeals  from  said  taxation,  claim- 
ing that  the  last  recovery  was  more  than  $10,  less  favorable 
to  the  plaintiff,  than  the  former  recovery ;  claiming  that  the  in- 
terest, being  a  matter  of  legal  right,  on  the  cause  of  action, 
should  be  computed  on  the  former  verdict,  in  determining 
how  much  less  favorable  to  the  plaintiff,  the  latter  recovery 
was.  The  question  on  this  point  is,  whether  such  interest 
should  be  considered. 

\ 

A.  P.  SMITH,  of  counsel  for  defendant. 

H.  BALLARD,  of  counsel  for  plaintiff. 

MURRAY,  J. — The  language  of  section  371  of  the  Code,  as 
to  this  question  is,  "if  such  offer  be  not  made,  and  the  judg- 
ment, in  the  appellate  court,  be  more  favorable  to  the 
appellant,  than  the  jtidgment  in  the  court  below,  or  if  such 
offer  be  made,  and  not  accepted,  arid  the  judgment  in  the 
appellate  court,  be  more  favorable  to  the  appellant,  than 
the  offer  of  the  respondent,  the  appellant  shall  recover  costs; 
provided  however,  that  the  appellant,  shall  not  recover 
costs,  unless  the  judgment  appealed  from,  be  reversed  on 
such  appeal,  or  be  made  more  favorable  to  him,  to  the 
amount  of  at  least  ten  dollars."  In  this  case  the  judgment, 
in  the  appellate  court,  was  more  favorable  to  defendant, 
W7ho  was  the  appellant,  than  the  judgment  before  the  justice, 
if  the  interest  is  not  considered  ;  but  only  five  dollars  more 
favorable.  The  plaintiff  therefore,  would  be  entitled  to 
costs,  under  said  section  of  the  Code,  unless  the  interest 


NEW  YOKE  PKACTICE  REPORTS.        95 

Humiston  agt.  Ballard. 

upon  the  former  judgment  can  be  considered.  The  language 
of  the  Code  precludes  the  consideration  of  the  interest  upon 
the  former  verdict,  or  upon  the  cause  of  action  in  the  last 
verdict  for  such  purpose.  It  specifies,  that  if  the  judgment 
of  the  appellate  court,  be  more  favorable  to  the  appellant, 
than  the  judgment  of  the  court  below,  &c.  That  compels 
a  comparison  of  the  two  judgments.  It  does  not  involve 
the  consideration  of  any  other  matters.  It  fixes  the  rule  by 
which  the  question  is  determined — makes  certain,  what 
otherwise  would  be  doubtful  and  speculative.  It  says  the  ap- 
pellant shall  not  recover  costs,  unless  the  judgment  be  made 
more  favorable  to  him  to  the  amonnt  of  $10.  That  unmistake- 
ably  indicates  that  the  judgment  must  be  reduced  $10,  before 
the  appellant  can  recover  costs.  If  any  other  rule  had  been 
intended,  it  would  have  been  so  specified.  The  clerk  was 
right  in  allowing  costs  to  plaintiff.  (Smith  agt.  May  & 
Spencer,  32  How.,  222).  I  cannot  concur  in  the  reasoning 
of  the  general  term  of  the  eighth  district,  as  reported  in  37 
Hotv.,  385.  It  does  not  seem  possible,  that  the  legislature 
intended  to  throw  open  the  door  to  the  uncertainty  and 
speculation,  as  indicated  by  the  learned  opinion  delivered  in 
that  case. 

The  clerk  in  taxing  the  costs,  allowed  the  plaintiff  $70, 
for  the  costs  in  the  general  term,  when  the  case  was  there, 
on  a  case  and  exceptions  made,,  and  ordered  by  the  county 
court,  to  be  heard  there  in  the  first  instance  at  the  general 
term.  Such  allowance  was  objected  to,  on  the  part  of  the 
defendant.  It  is  insisted  on  the  part  of  the  defendant,  that 
those  costs  of  the  general  term  are  not  allowed  by  the  Code; 
that  the  proceeding  there  was  unauthorized,  and  therefore 
neither  party  was  entitled  to  costs  of  the  other;  the  general 
term  not  having  ordered  costs  to  be  paid. 

Those  costs  were  properly  allowed.  .The  defendant  ap- 
plied to  the  county  court,  for  an  order  allowing  the  excep- 
tions to  be  heard,  in  the  first  instance,  at  the  general  term, 
in  pursuance  of  §  265  of  the  Code.  The  county  court  sup- 
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posing  it  had  the  power  to  so  direct,  made  the  order  as 
requested.  The  usual  proceedings  were  had  in  such  cases. 
In  those  proceedings,  the.  plaintiff's  counsel  performed  the 
services,  and  paid  out  the  disbursements,  which  make  up 
the  said  item  of  $70.  The  general  term  held  the  county 
court  had  no  power  to  make  such  order  •  that  the  case  was 
not  there  in  sflch  a  way,'as  authorized  it  to  decide  the  case 
upon  the  merits.  Subdivision  5  of  §  307  of  the  Code  pro- 
vides, that  in  cases  made,  and  in  cases  where  exceptions 
are  ordered  to  be  heard  in  the  first  instance  at  the  general 
term,  under  the  provisions  of  §  265  of  the  Code,  the  same 
costs  shall  be  allowed  as  on  appeals.  On  an  appeal  to  the 
general  term,  such  item  would  be  a  proper  charge.  The 
defendants  counsel,  doubtless  in  good  faith,  applied  for  said 
order  of  the  county  court,  under  said  $  265.  The  county 
court  made  the  order  in  good  faith,  under  said  section.  It 
cannot  be  said  that  this  was  not  a  case,  where  exceptions 
were  ordered,  to  be  heard  in  the  first  instance  at  the  general 
term,  under  said  section.  That  the  court  had  not  the  power 
to  make  such  order,  does  not  deprive  the  opposite  party  of 
his  costs  incurred  in  proceedings  under  said  order. 

The  clerk  was,  therefore,  right  in  allowing  said  item. 
The  $7  term  fee  is  not  allowable.  The  appeal  was  not 
necessarily  on  the  calendar;  therefore  not  allowable,  under 
§  371  of  the  Code. 

The  costs,  therefore,  will  be  readjusted  by  the  clerk  of 
Cortland  county,  and  that  $7  item  stricken  out ;  and  as  to 
all  the  other  items,  it  is  affirmed,  without  costs  to  either 
party. 

The  clerk  will  enter  an  order  in  accordance  with  these 
views. 
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SUPREME  COURT. 
ERASTUS  W.  CLARK  agt.  PETER  A.  WISE  arid  HENRY  HORTON. 


In  deciding  cases  submitted  under  §  372  of  the  Code,  the  court  is  to  draw  from  the 
facts  stated,  such  conclusions  as  a  jury  would  he  warranted  in  drawing,  if  the 
case  was  on  trial  before  them.  (  MORGAN.  J.,  dissenting. — Holding  that  the  sub- 
mission under  this  section  slwuld  present  only  questions  of  law;  und  where  the  submis- 
sion involves  simply  a  question  of  fact,  the  court  is  not  authorized  to  decide  it.) 

There  may  be  cases  in  which  a  tale  by  an  insolvent  debtor,  of  all  his  property,  real 
and  personal,  may  not  be  fraudulent.  But,  as  a  general  proposition,  such  a  sale 
to  a  purchaser,  cognizant  of  the  vendor's  insolvency,  is  fraudulent,  as  the  neces- 
sary effect  of  it  is  to  hinder  and  delay  creditors. 


Decided  at  the  general  term  of  the  Fifth  Judicial  District, 
April  1th,  1S70. 

MULLIN,  MORGAN  and  DOOLITTLE,  Justices. 

CASE  submitted  under  §  372  of  the  Code  of  Procedure. 

The  defendant,  Peter  A.  Wise,  a  manufacturer  of  hay 
elevators  and  forks  at  Stockb ridge,  N.  Y.,  having  become 
insolvent  and  unable  to  pay  his  debts,  sold  all  his  stock  in 
trade  and  real  estate  and  personal  property,  except  such  as 
is  exempt  from  execution,  to  the  defendant  Henry  Horton, 
for  the  consideration  of  $10,962.21,  that  being  its  full  value. 
Horton  was  liable,  as  first  indorser  on  two  of  Wise's  notes, 
for  $392.53.  In  the  transaction,  Wise  handed  over  $859  in 
money,  to  enable  Horton  to  pay  the  notes,  and  Horton, 
after  deducting  the  amount  of  his  indorsement,  gave  back 
Wise  his  own  notes  for  the  remainder  of  the  purchase 
price;  one  third  payable  in  six  months,  one  third  in  twelve 
months,  and  the  residue  in  eighteen  months,  without  interest. 
The  real  estate  amounted  in  value  to  $1,000.  Horton's  notes 
were  perfectly  good,  and  it  was  admitted  that  he  had  no 
VOL.  XXXIX.  7 
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actual  intent  on  his  own  part  to  defraud  the  creditors  of 
Wise. 

This  sale  was  on  the  20th  day  of  July,  1869,  and  on  the 
6th  day  of  August,  1869,  the  plaintiff,  Erastus  W.  Clark, 
obtained  a  judgment  against  Wise,  in  the  supreme  court, 
for  $369.02,  upon  a  cause  of  action  which  accrued  May  5th, 
1869,  and  upon  which  an  execution  was  duly  issued  and 
returned  wholly  unsatisfied.  Horton  knew  of  Wise's  insol-' 
vency  when  he  made  the  purchase.  It  was  also  admitted 
that  Wise  afterwards  fraudulently  concealed  and  misappro- 
priated a  portion  of  the  notes  to  his  own  use.  The  question 
submitted  was  whether  the  sale  by  Wise  was  fraudulent  and 
void  as  against  the  plaintiff  and  the  other  creditors  of  Wise, 
within  the  meaning  of  the  statute. 

EDWIN  T.  RISLET,  for  the  plaintiff. 
IRVING  G.  VANN,  for  the  defendants. 

By  the  court,  MULLIN,  J. — In  deciding  cases  submitted 
under  ^  372  of  the  Code,  the  court  is  to  draw  from  the  facts 
stated,  such  conclusions  as  a  jury  would  be  warranted  in 
•drawing,  if  the  case  was  on  trial  before  them. 

Cases  may  arise  in  which  a  sale  by  an  insolvent  debtor 
of  all  his  property,  upon  credit,  may  not  be  fraudulent. 
But,  as  a  general  proposition,  such  a  sale,  to  a  purchaser 
cognizant  of  the  vendor's  insolvency,  is  fraudulent,  as  the 
necessary  effect  of  it  is  to  hinder  and  delay  creditors. 

If  a  failing  debtor  may  sell  on  a  credit  of  one,  two,  or 
three  years,  why  not  on  a  credit  of  four,  six  or  eight 
years? 

Who  is  to  say  that  the  one  term  of  credit  is  honest  and 
fair,  and  the   other  fraudulent.     Who  shall  draw  the  line- 
between  sales  on  credit  that  do,  and  such  as  do  not,  hinder 
.and  delay  creditors. 

If  any  term  of  credit  is  allowed,  the  parties  must  in  every 
<jase  go  before  a  court  and  jury,  in  order  to  have  its  validity 
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determined.  Aside  altogether  from  authority,  the  public 
interest  is  promoted  by  declaring  all  such  fraudulent. 

There  seems  to  be  a  conflict  of  opinion  in  the  supreme 
court  on  the  question.  But  I  think  the  weight  of  authority 
iu  that  court  is  against  the  validity  of  such  sales. 

It  would  seem  that  the  court  of  appeals  have  decided  the 
very  question  in  Mott  agt.  STiapley,  cited  by  plaintiff's 
counsel.  If  that  case  holds,  as  it  is  said  by  counsel  that  it 
does,  it  is  decisive  of  the  question. 

The  cases  in  the  31  and  34  N.  Y.,  merely  hold  that  the 
question  of  frand,  in  such  cases,  is  one  of  fact  for  the  jury, 
and  not  of  law  for  the  court.  Neither  holds  that  if  the  jury 
on  the  evidence,  had  found  the  sale  fraudulent,  it  would 
have  been  disturbed  by  the  court. 

The  plaintiff  should  have  judgment  declaring  the  sale 
fraudulent,  appointing  a  receiver,  and  for  payment  of  the 
judgment  from  the  proceeds  of  the  goods 

MORGAN,  J.  dissenting. — In  my  opinion  the  facts  con- 
tained in  the  statement  submitted,  do  not  render  the  sale 
fraudulent  in  law.  The  transaction  will  admit  of  an  honest 
interpretation,  and  in  that  class  of  cases,  the  question  is  one 
of  fact  to  be  submitted  to  the  jury,  or  to  the  court,  if  the 
trial  is  by  the  court  without  a  jury. 

Nothing  is  said  in  the  statement  of  facts  as  to  the  inten- 
tion of  Wise.  The  fact  that  he  afterwards  fraudulently 
concealed  and  appropriated  some  of  the  notes  to  his  own 
use,  may  be  pertinent  evidence  to  submit  to  the  jury,  to 
prove  his  original  fraudulent  intention,  but  it  is  not  hecss- 
arily  inconsistent  with  an  original  purpose  on  his  part  to 
convert  the  notes  into  money,  and  pay  his  debts  with  the 
proceeds. 

We  ought  not  to  give  a  construction  to  the  statute  of 
frauds,  which  will  interfere  with  sales  when  the  debtor 
obtains  a  fair  price  for  his  goods,  and  takes  securities  readily 
convertible  into  money,  unless  the  evidence  shows  that  it 
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was  his  object  to  convert  the  securities  to  his  own  use,  in- 
stead of  paying  his  creditors. 

The  fact  that  he  afterwards  converted  them  to  his  own 
use,  and  omitted  to  convert  them  into  money  to  pay  his 
debts,  as  they  matured,  would  doubtless  authorize  the  con- 
clusion, without  a  satisfactory  explanation,  that  he  originally 
intended  to  defraud  his  creditors;  but  such  a  conclusion 
would  be  one  of  fact  to  be  derived  from  all  the  circumstances 
.of  the  transaction  and  not  a  conclusion  of  law,  to  be  pro- 
nounced by  the  court. 

When  the  transfer  is  in  writing  and  the  terms  of  it  will 
not  admit  of  but  one  interpretation  and  that  a  fraudulent 
one,  the  court  may  pronounce  the  transfer  ftaudulent  as  a 
question  of  law.  (See  Edgall  agt.  Hunt,  9  N.  Y.  R.,  213). 
This,  however  has  been  denied  by  several  judges,  and  may 
perhaps  be  still  open  to  further  discussion  and  review.  (See 
Griswold  agt.  Sheldon,  4  Comst.,  583;  Matliews  agt.  Rice, 
31  N.  Y.,  401 ;  WRIGHT,  J.  and  Edgall  agt.  Hunt,  supra}. 

But  when  the  transfer  will  admit  of  an  honest  interpre- 
tation like  the  case  at  bar,  the  mere  fact  that  the  debtor 
took  notes  on  time,  in  payment  for  the  goods  sold,  will  not 
of  itself  be  sufficient  to  make  the  sale  fraudulent  in  law. 

The  case  is  not  a  proper  one  for  this  court,  to  base  a  final 
judgment  upon,  as  between  these  parties.  We  are  not 
asked  to  pass  upon  it  as  a  matter  of  fact ;  and  yet  in  my 
opinion  it  is  a  question  which  can  only  be  determined  as  a 
question  of  fact,  in  view  of  all  the  circumstances  attending 
the  transaction,  taken  in  connection  with  the  subsequent 
contract  of  the  parties. 

The  submission  under  section  372,  should  present  only 
questions  of  law.  I  think  this  submission  is  not  authorized 
by  that  section,  and  we  cannot  with  propriety  order  judg- 
ment either  for  the  plaintiff  or  defendant,  as  it  involves  sim- 
ply a  question  of  fact. 

But  if  we  are  authorized  to  pass  upon  questions  of  fact, 
we  should  be  put  in  possession  of  the  evidence  which  is 
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rfclied  upon  to  prove  the  facts,  and  in  a  case  of  alleged  fraud 
in  the  sale  of  property,  all  the  circumstances  attending  the 
transaction  should  be  set  out  in  detail  before  we  could  safely 
pronounce  a  judgment. 

In  my  opinion  the  case  should  be  dismissed  without  costs 
to  either  party. 

Judgment  for  plaintiff. 
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N.  Y.  SUPERIOR  COURT. 

CAMBRIDGE  LIVINGSTON  and  another,  executors  of  &c., 
of  WASHINGTON  MURRAY,  deceased,  agt.  ELIZA  B.  W. 
MURRAY. 

Where  the  will  of  the  testator,  after  directing  the  payment  of  his  debts,  and  of  some 
specific  legacies,  devised  and  bequeathed  the  residue  and  remainder  of  hia  estate, 
real  and  personal,  to  his  executors,  in  trust,  to  invest  the  same,  and  pay  the 
income  to  bis  wife  during  life,  and  at  her  death,  the  balance  to  his  heirs-at-law  : 

Held,  that  a  power  to  sell  and  convey  the  real  estate  of  the  testator  by  the  executors 
is  fairly  to  be  implied,  and  that  a  conveyance  from  them,  under  such  implied 
power,  will  carry  a  good  title  to  the  purchaser. 

Special  Term,  April,  1869. 

THIS  action  was  brought  to  obtain  a  judicial  construction 
of  the  will  of  Washington  Murray. 

The  will  is  dated  May  15,  1866.  After  directing  the  pay- 
ment of  debts,  and  making  some  specific  bequests,  the  will 
devises  and  bequeaths  as  follows: 

"  I  give,  devise,  and  bequeath  to  Cambridge  Livingston 
and  Theodore  B.  Bronson,  the  executors  of  this  my  last  will 
and  testament,  hereinafter  nominated  and  appointed,  all  the 
rest,  residue,  and  remainder  of  my  real  and  personal  estate, 
of  what  nature  and  kind  soever,  in  trust,  to  invest  the  same 
in  real  or  state  securities,  or  on  bond  and  mortgage,  or  in 
such  productive  securities  as  to  them  may  seem  meet,  and 
after  deducting  all  necessary  expenses,  to  pay  the  income 
thereof  to  my  said  wife,  Eliza  B.  W.  Murray,  during  her 
natural  life,  taking  her  separate  receipt  in  full  discharge  of 
all  such  payments. 

"At  the  decease  of  my  said  wife,  if  there  should  be  any 
issue  of  my  body  begotten  living,  I  direct  my  &-;id  executors 
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to  divide  my  property,  share  and  share  alike,  equally  among 
such  issue.  If  there  should  not  be  any  such  issue  then 
living,  I  direct  my  said  executors  to  pay  the  sum  of  five 
hundred  dollars  to  each  of  my  nephews  and  nieces,  and  to 
my  sister  Anna,  five  thousand  dollars,  and  the  balance  to  my 
heirs-at-law." 

The  testator  died  in  September,  1867,  without  issue, 
leaving  a  widow,  Eliza  B.  W.  Murray,  and  brothers,  sisters, 
nephews,  and  nieces,  some  of  whom  are  infants.  All  were 
summoned  in  the  action,  and  have  appeared  by  attorney  or 
guardian. 

The  estate  left  by  the  testator  consisted  of  real  and  per- 
sonal. The  real  estate  is  wholly  unproductive,  and  is  sub- 
ject to  taxes  and  assessments,  which  can.be  paid  only  out 
of  the  personal  estate. 


M.  S.  BIDWELL,  &  G-.  F.  STRONG,  for  plaintiffs. 
J.  S.  CADWALLADER,  for  defendants,  and  guardian  ad 
litem  of  infants. 

MONELL,  J. — The  question  presented  for  decision  in 
this  case  is,  whether  the  executors  have  power  to  convey 
the  real  estate.  No  express  power  is  given.  The  real 
property  qf  the  testator  was  devised  to  the  executors,  in 
trust  for- the  purposes  expressed  in  the  will,  with  a  re- 
mainder over  which  immediately  vested  in  the  heirs-at-law, 
expectant  upon  the  estate  given  to  the  executors  during  the 
widow's  life. 

A  power  to  convey  may,  in  some  cases,  be  implied.  The 
general  rule  is,  that  if  a  sale  of  the  real  estate  is  necessary 
to  carry  out  the  purposes  of  the  testator,  the  power  to  make 
the  sale  will  be  given  by  implication,  as  otherwise  the  in- 
tention of  the  testator  might  be  defeated.  In  those  cases  it 
will  be  presumed  that  the  testator,  having  in  view  a  duty 
imposed  upon  the  executors  of  his  will,  intended  that  they 
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should  sell  his  real  estate,  and  omitted,  through  mistake  or 
otherwise,  to  confer  express  power. 

In  Gourg  agt.  Eemery,  (16  PicJcg.,  107,)  the  testator 
devised  the  residue  of  his  real  and  personal  estate  to  the 
cause  ol  Christ,  for  the  benefit  and  promotion  of  true  evan- 
gelical piety  and  religion,  and  directed  the  executors  "  to 
collect  all  the  above  last-specified  property  as  soon  as  can 
be  done  consistently,  without  sacrificing  too  much  by  forcing 
the  sale  {hereof  in  an  improper  manner,  *  *  *  and  pay 
over  the  same  to  the  Rev.  John  Todd,  *  *  *  to  be  by  them 
appropriated  to  the  cause  of  religion,  "  as  above  stated." 
Chief  Justice  SHAW  said  the  rule  is,  if  a  testasor,  having  a 
right  to  dispose  of  his  real  estate,  directs  that  to  be  done 
by  his  executors  which  necessarily  implies  that  the  estate  is 
first  to  be  sold,  a  power  is  given  by  implication,  to  the 
executors,  to  make  such  sale,  and  execute  the  requisite  deed 
of  conveyance.  It  was  held  to  have  been  the  clear  intent 
of  the  testator  to  appropriate  the  whole  residue  of  his  estate 
to  religious  and  charitable  purposes j  and  that  he  further 
intended,  in  the  terms  used,  that  his  executors  should  sell 
his  real  estate,  and  apply  the  proceeds  as  directed. 

In  Winston  agt.  Jones,  (6  Ala.  R.,  N.  S.,  550,)  after,  ex- 
pressing a  desire  to  do  equal  justice  to  all  his  children,  and 
to  give  each  an  equal  portion  of  his  property,  and  having 
given  to  his  children,  as  they  became  of  age  or  were  married, 
about  an  equal  portion,  except  that,  in  addition,  he  had 
given  to  one  daughter  more  than  to  his  other  children,  the 
testator  directed  that  there  should  be  added  to  the  residue 
of  his  estate  the  whole  value  of  such  additional  part,  and 
the  whole  should  then  be  divided,  and  paid  over  by  the 
executors.  It  was  held  that  the  executors  had  power,  by 
implication,  to  sell  the  real  estate.  The  court  said,  no  pre- 
cise words  are  necessary  for  the  execution  of  a  power,  if  the 
intention  to  confer  the  power  is  apparent,  to  enable  the 
executor  to  execute  the  trusts  of  the  will,  the  power  will 
be  implied. 
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The  power  will  also  be  implied  where  the  devise  is  to 
executors,  with  directions  to  pay  debts.  (Blatch  agt.  Wilder, 
1  Atk.,  419,  and  note  1;  1  Shep.  Touch.,  43;  Sug.  on  Pow., 
115).  So  a  general  direction  to  sell  land  for  the  purpose  of 
paying  debts,  where  the  proceeds  are  to  be  applied  by  the 
executors,  will  imply  a  power  to  sell  (Tilden  agt.  Hyde,  2 
Sim.  &  S.,  238).  In  Trustees  of  Putnam  Free  School  agt. 
Fisher,  (30  Maine,  523,)  the  devise  was  to  the  executors, 
in  trust,  to  accumulate,  by  adding  the  interest  or  income  to 
the  principal,  and  a  power-to  sell  the  real  estate  was  im- 
plied. Without  quoting  from  any  other  case,  I  will  merely 
refer,  in  support  of  the  general  rule  I  have  stated,  to  2 
John.  Ch.  JR.,  252 ;  4  Kent  Com.,  319  j  4  Hill,  492  j  2 
Barb.,  63;  8  Id.,  IS  ;  4  Id.,  626  ;  5  N.  Y.  liep.,  139 ;  20 
Id.,  366;  1  Eedfield,  323;  2  Sanf.,  512). 

In  the  case  before  me,  the  testator,  after  directing  the 
payment  of  his  debts,  and  of  some  specific  legacies,  devised 
and  bequeathed  the  residue  of  his  estate  to  his  executors, 
in  trust,  to"  invest  the  same,  and  pay  the  income  to  his  wife 
during  life. 

To  carry  into  effect  the  apparent  design  of  the  testator,  it 
would  be  necessary  to  convert  the  real  into  personal,  as  in 
no  other  way  could  the  estate  be  invested  in  any  of  the 
securities  mentioned  in  the  will;  "real"  securities,  being 
such  as  are  secured  by  real  estate  (3  Atk.,  808 ;  16  Jurist, 
255,)  and  not  real  estate  itself,  (Hill  on  Trustees,  368  n. ; 
10  Beav.  E.,  456).  Had  the  testator  intended  that  his  real 
estate  should  not  be  sold  during  the  liie  of  his  wife,  he 
would  have  made  the  devise,  not  to  his  executors,  but  to  the 
remaindermen,  and  would  have  merely  athorized  his  executors 
to  collect  the  rents  and  profits.  But  it  is  quite  clear,  I 
think,  that  the  testator  intended  that  his  real  estate  should 
become  a  part  of  the  investment,  which  he  directed  should 
be  made,  and  it  therefore  follows,  that  he  must  have  con- 
templated that  a  sale  would  bejrequired  to  effectuate  such 
purpose. 
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By  statute,  lands  devised  to  executors  to  be  sold,  where 
the  trustees  are  not  also  empowerd  to  receive  the  rents  and 
profits,  vests  no  estate  in  the  executors.  (IE.  S.,  729,  § 
5G).  But  the  trust  is  valid  as  a  power,  and  the  land  passes 
to  the  heir,  subject  to  the  execution  of  the  power.  So 
that  the  devise  to  the  executors,  in  this  case,  was  quite  un- 
necessary, if  it  was  not  intended  that  the  real  estate  should 
become  part  of  the  investment  named  in  the  will.  The 
plain  import  of  the  devise,  coupled  with  the  direction  to 
invest,  was  to  make  it  valid  as  a  power ;  and  to  enable  the 
executors  to  execute  the  trust,  it  must  be  presumed  that  the 
testator  meant  to  authorize  a  sale. 

If  there  was  any  reasonable  doubt  of  the  necessary  im- 
plication of  power,  derived  from  the  devise  to  the  executors 
and  the  direction  to  invest,  it  would  be  renioved  by  the  sub- 
sequent directions  in  the  will,  to  dispose  of  the  testator's 
property  upon  the  death  of  his  wife.  The  direction  is,«after 
paying  certain  specific  legacies,  to  pay  the  balance  to  his 
heirs-at-law — (this  would  be  an  inapt  word  for  the  testator 
to  use,  if  he  had  intended  that  the  real  estate  should  not  be 
sold) — and  should  be  conveyed  to  the  heirs-at-law,  "  share 
and  share  alike,"  on  the  death  of  his  wife.  Hence,  to  enable 
the  executors  to  "pay"  the  estate  to  the  heirs-at-law,  it 
must  be  changed  into  money,  and  the  necessary  power  to 
do  that  must  be  presumed  to  have  been  contemplated  by 
the  testator.  (LippencotVs  Exrs.  agt.  Lippencott,  4  C.  E. 
Green,  N.  J.). 

In  ascertaining  the  intentions  of  a  testator  it  is  alway 
proper  to  look  at  any  extrinsic  facts  or  surrounding  circum- 
stances which  may  be  supposed  to  have  had  an  influence  in 
the  disposition  of  his  estate.  (Wolf  agt.  Van  Nostrand,  2 
Corns.,  436). 

The  real  property  of  the  testator  was  all  wholly  unpro- 
ductive and  subject  to  taxes  and  assessments,  the  payment 
of  which  will  largely  reduce  the  income  from  the  personal 
estate.  And  it  is,  perhaps,  doubtful  if  the  executors  have 
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the  right  to  employ  the  personal  estate  for  any  such  pur- 
pose. At  any  rate,  it  will  deprive  the  widow  of  a  large 
portion  of  the  income  which  the  testator,  it  is  fair  to  assume, 
intended  she  should  derive  from  his  estate,  especially  as  the 
interest  she  takes  under  the  will  is  for  life,  and  only  in  the 
income. 

The  provisions  in  the  will  in  question  bring  the  case  very 
clearly  within  the  rule  of  implied  power.  The  real  estate 
is  given  to  the  executors  ;  they  are  to  invest  the  whole 
estate  in  certain  specified  securities 5  they  are  to  pay  over 
the  income  to  the  widow  during  life,  and,  at  her  death,  the 
whole  balance  is  to  be  paid  to  the  heirs-at-law.  To  do  all 
this  the  real  estate,  it  is  quite  clear,  must  be  sold,  and  sold 
by  the  executors  on  whom  devolve  the  trusts  named  in  the 
will.  My  conclusion  is,  that  a  power  to  sell  and  convey 
the  real  estate  of  the  testator  is  fairly  to  be  implied,  and 
that  a  conveyance  from  them,  under  such  implied  power, 
will  carry  a  good  title  to  the  purchaser. 
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U.  S.  DISTRICT  COURT. 
In  The  Matter  of  JOHK  RILEY. 

Under  the  existing  laws  of  congress,  the  enlistments  of  minors  into  the  military  ser- 
vice of  the  United  States,  over  the  age  of  eighteen  years,  without  the  consent  of  their. 
parents  or  guardians  or  masters,  are  valid,  and  the  oath  of  enlistment  taken  by  the 
recruit  is  conclusive  as  to  his  age.  Bat  it  is  not  lawful  to  muster  into  service  a  per- 
son under  the  age  of  eighteen  years. 

The  provisions  substantially,  for  the  discharge  of  minors  are  as  follows:  1.  A 
minor  who  is  under  the  age  of  eighteen  years  at  the  time  he  applies  for  his  discharge 
to  the  secretary  of  war,  is  to  be  discharged  by  that  officer,  when  it  appears  upon 
due  proof  that  such  minor  is  in  the  service  without  the  consent  either  expressed 
or  implied,  of  his  parent  or  guardian,  provided  all  bounties  or  advance  pay,  which 
may  have  been  paid  to  him  are  first  repaid. 

2.  A  person  who  was  under  the  age  of  sixteen  years  when  he  was  enlisted  or 
mustered  into  service,  is  to  be  discharged  by  the  secretary  of  war,  whether  he 
•was  enlisted  or  mustered  with  or  without  the  consent  of  his  parent  or  guardian, 
provided  all  bounties  received  by  him  are  first  repaid,  and  provided  he  is  under 
the  age  of  eighteen  years  at  the  time  he  applies  for  his  discharge,  and  is  in  the 
service  without  the  consent,  either  expressed  or  implied  of  his  parent  or  guardian. 

The  whole  power  of  discharge  is  given  to  the  secretary  of  war  in  regard  to  minors, 
whatever  their  ages,  when  they  enlisted  or  when  they  apply  for  discharge,  and 
such  power  is  necessarily  taken  from  the  courts 

As  to  the  cases  provided  for  by  the  acts  of  1864,  and  so  far  as  the  jurisdiction  of  the 
secretary  of  war  extends  under  those  acts,  the  provision  of  the  second  section  of 
the  act  of  February,  1862,  that  the  oath  of  enlistment  taken  by  the  recruit  shall 
be  conclusive  as  to  his  age,  is  necessarly  suspended,  and  the  secretary  of  war  is 
authorized  and  required  to  receive  other  due  proof  as  to  the  age  of  the  recruit  both 
at  the  time  of  his  enlistment  and  at  the  time  he  applies  for  his  discharge. 

January,  1870. 

HABEAS  CORPUS,  to  the  officer  in  command  of  the  military 
quarters  at  Willet's  Point,  as  to  the  restraint  of  the  petitioner 
John  Riley,  an  alleged  minor. 

A.  H.  REAVEY,  for  the  petitioner. 
JOSEPH  BELL,  assistant  U.  S.,  attorney,  for  the  United 
States. 
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BLATCHFORD,  J. — The  writ  of  habeas  .corpus  in  this  case 
was  issued  on  a  petition  setting  forth  that  Riley  is  illegally 
restrained  by  the  officer  in  command  of  the  military  quarters 
at  Willet's  Point,  within  this  district ;  that  the  cause  or 
pretence  of  such  restraint  is  that  Riley  enlisted  in  the 
military  service  of  the  United  States,  at  Boston,  on  or  about 
October  13,  1866 ;  that  Riley  was  not  eighteen  years  of 
age  at  the  time  of  his  enlistment ;  that  Riley's  father  resides 
at  Nashua,  N.  H.,  and  did  not  consent  to  the  enlistment  of 
his  son,  or  have  any  knowledge  thereof,  and  that  the  enlist- 
ment was  void  as  to  the  father. 

The  return  to  the  writ  sets  forth  that  Riley  is  a  soldier 
duly  enlisted  in  the  service  of  the  United  States  ;  that  he 
enlisted  October  23,  1S66,  at  Boston,  for  three  years,  and 
that  he  has  never  been  discharged  from  service.  The 
original  enlistment  paper  of  Riley  is  submitted  to  the  court, 
with  the  return.  In  it  Riley  makes  oath  that  he  is,  on  the 
23d  of  October,  1866,  u  aged  ninteen  years."  There  is  no 
traverse  to  the  return  and  no  testimony  has  been  given 
except  what  is  contained  on  the  face  of  the  foregoing  papers, 
and  on  them  the  case  is  to  be  decided. 

On  the  part  of  Riley,  it  is  contended  that  the  enlistment 
was  void  ab  initio,  because  he  was  a  minor  under  the  age 
of  twenty-one  years  at  the  time,  and  enlisted  without  the 
consent  of  his  father,  and  that  the  oath  taken  by  him  on  his 
enlistment  is  not  conclusive  on  his  father,  but  is  at  most 
only  conclusive  on  himself.  I  have  heretofore  decided  in 
the  case  of  John  Edward  Cline,  on  habeas  corpus,  (August, 
1867,)  that  the  provision  of  the  second  section  of  the  act  of 
February,  1862,  (12  U.  8.  Stat.,  at  Large,)  which  declares 
that  ''the  oath  of  enlistment  taken  by  the  recruit  shall  be 
conclusive  as  to  his  age,r>  is  as  conclusive  and  binding  upon 
this  court  as  it  is  upon  the  recruit  or  upon  the  United 
States,  and  that  the  intent  of  congress  manifestly  was  that 
no  evidence  should  be  received  to  contradict  a  statement  as 
to  the  age  of  the  recruit,  contained  in  the  oath  taken  by 
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him  on  his  enlistment.  (Case  of  George  Reilly,  before  Judge 
DALY,  New  York  Common  Pleas,  March,  1867;  cases  of 
Michael  J.  Conly  &  John  Jump,  before  Judge  BETTS,  in  this 
court,  January,  1867). 

There  is  no  foundation  for  the  suggestion  that  the  oath 
taken  by  a  minor  recruit,  though  it  may  be  conclusive  as 
to  the  recruit  himself,  is  not  conclusive  as  to  his  parent;  the 
idea  on  which  that  claim  is  made,  is  that  the  minor  owes 
service  to  his  parent  and  cannot  lawfully  contract  against  or 
without  the  consent  of  his  parent  to  render  his  services  to 
another.     But  such  duty  of  the  minor  to  his  parent  is  sub- 
ordinate to  the    paramount   right  of  the   government   to 
demand   his   military   services.      The  constitution   of  the 
United  States  has  conferred  specifically  upon  the  congress 
of  the  United  States  the  power  to  raise  armies.     It  is  a 
necessary  incident  of  such  power,  that-congress  has  authority 
to  declare  who  may  be  enlisted  as  soldiers,  and  what  age 
shall  be  considered  an  age  of  consent  to  such  enlistment. 
Congress  may  prescribe  a  standard  of  height,  age,  birthplace 
and  other  qualifications.     It  may,  in  the  case  of   a  minor, 
require  the  consent  of   his  parents  to   his  enlistment,  or  it 
may  omit  to  require  such  consent.     It  may  fix  the  age  of 
sixteen,  or  the  age  of  eighteen,  or  any  other  age,  either  above 
or  below  twenty-one,  as  the  age  of  enlistment.     When  the 
age  is  fixed  it  may  declare  what  shall  be  considered  con- 
clusive evidence  of  such  age,  just  as  it  may  declare  what 
shall  be  considered  conclusive  evidence  of  the  consent  of  the 
recruit  to  his  enlistment.     The  provision  of  law  that  "  the 
o;tth  of  enlistment  taken  by  the  recruit  shall  be  conclusive 
jis  to  his  age,"  means  that  where  the  recruit  on  his  enlist- 
ment takes  an  oath  which  shows  that  he  is  of  the  age  at 
which  the  law  authorizes  an  enlistment,  such  oath  shall  be 
conclusive  evidence  as  against  himself,  his  parents,  the  United 
States,  the  officer  who  enlisted  him,  and  all  the  world,  that 
he  is  of  such  age,  and  the  enlistment  is  binding  and  valid 
so  far  as  the  question  of  the  age  of  the  recruit  is  concerned. 
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In  the  present  case,  the  recruit  having  sworn  on  his  enlist- 
ment that  he  was  nineteen  years  of  age,  the  only  questions 
for  consideration  are  whether  the  enlistment  of  a  recruit  of 
that  age  is  authorized  by  the  laws  of  the  United  States,  and 
if  it  is,  whether  the  consent  of  his  parents  to  his  enlistment 
is  necessary.  The  determination  of  these  questions  requires 
an  examination  of  the  legislation  of  the  United  States  on 
this  subject. 

The  act  of  March  16,  1S02,  (2  U.  S.  Stat.  at  Large,  132,) 
entitled,  an  act  fixing  the  military  peace  establishment  of 
the  United  States,  provided  in  section  11  for  enlistment 
of  persons  between  the  ages  of  eighteen  and  thirty-five 
years,  and  declared  "that  no  person  under  the  age  of 
twenty-one  shall  be  enlisted  by  any  officer,  or  held  in  the 
service  of  the  United  States,  without  the  consent  of  his 
parent  or  guardian  or  master  first  had  and  obtained,  if  any 
he  have." 

Acts  declared  to  be  "  in  addition"  to  the  act  of  March  16, 
1802,  were  passed  on  the  28th  of  February,  1803,  (2  U.  S. 
Stat.  at  Large,  206,)  and  the  26th  of  March,  1804.  (Id., 
290).  These  acts  merely  provided  for  additions  to  the 
military  force. 

On  the  12th  of  April,  1808,  an  act  was  passed,  entitled, 
an  act  to  raise,  for  a  limited  time,  an  additional  military 
force.  (Id.,  481).  This  act  provided  that  in  addition  to 
the  then  existing  military  establishments  of  the  United 
States,  there  should  be  raised  certain  regiments  of  soldiers. 
Section  5  of  that  act  declares  that  the  provisions  of  the  act 
of  March  16,  1802,  relative  to  the  age  of  recruits,  should 
be  in  force,  and  applied  to  all  persons,  matter  and  things 
within  the  intent  and  meaning  of  such  act  of  1808,  in 
the  same  manner  as  if  they  were  inserted  at  large  in  the 

same. 

On  the  24th  of  December,  1811,  an  act  entitled,  "an  act 

for  completing  the  existing  military  establishment,"  was 
passed.     (Id.,  669).      This  act  enacted  that  the  military 
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establishment  as  then  authorized  by  law,  that  is  by  the  act 
above  referred  to,  should  be  immediately  completed. 

On  the  llth  of  January,  1812,  an  act  was  passed  entitled 
an  act  to  raise  an  additional  military  force.  (7d,  671).  This 
act  provided  for  raising  thirteen  regiments  of  soldiers.  The 
lith  section  of  this  act  declared  ''that  no  person  under  the 
age  of  twenty-one  years  shall  be  enlisted  by  any  officer,  or 
held  in  the  service  of  the  United  States,  without  the  con- 
sent in  writing  of  his  parent,  guardian  or  master  first  had 
and  obtained,  if  any  he  have."  This  provision  of  the  act  of 
3812  was  substantially  the  same  as  that  of  the  acts  of  1802 
and  1808,  with  the  addition  that  the  consent  of  the  parent 
guardian  or  master  of  the  minor  was  required  to  be  in 
writing. 

An  act  supplementary  to  the  act  of  April  12,  1808,  was 
passed  on  the  24th  of  February,  1812.  (Id.,  685).  An  act 
supplementary  to  the  act  of  January  11,  1812,  was  passed 
on  the  17th  of  March,  1812.  (Id.,  695).  An  act  in  addition 
to  the  act  of  January  11,  1812,  was  passed  on  the  8th  of 
April,  1812.  (Id.,  704).  These  three  acts  contain  no  pro- 
visions bearing  on  the  question  under  consideration,  and  are 
only  cited  as  showing  that  the  acts  to  which  they  were  sup- 
plementary and  additional  were  still  in  force. 

On  the  26th  of  June,  1812,  an  act  was  passed  entitled  an 
act  for  the  more  perfect  organization  of  the  army  of  the 
United  States.  (Id.,  764).  This  act  declared  of  how  many 
regiments  of  infantry  the  army  should  consist,  and  of  what 
a  regiment  of  infantry  should  consist,  and  of  what  a  troop 
of  cavalry  should  consist.  It  also  recognized  the  acts  of 
April  12,  1808,  and  January  11,  1812,  as  in  full  force.  It 
also  declared  (Section  5)  that  the  military  establishments 
authorized  by  law  previous  to  the  12th  of  April,  1808,  and 
the  additional  military  force  raised  by  virtue  of  that  act 
should  be  incorporated. 

On  the  20th  of  January,  1813,  an  act  was  passed  supple- 
mentary to  the  act  of  June  26,  1812.  (Id.,  791).  This  act 
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provided  for^an  advance  of  pay  to  the  recruits  in  order  to 
complete  the  present  military  establishment  to  the  full 
number  authorized  by  law  with  the  greatest  possible  dis- 
patch. It  also  enacted  (Section  5,)  that  the  recruiting  officer 
should  be  entitled  to  receive  for  every  effective  able-bodied 
man  who  should  be  duly  enlisted  after  February  1,  1813, 
for  five  years  or  during  the  war,  and  mustered  and  between 
the  ages  of  eighteen  and  forty-five  years,  the  sum  of  $4, 
and  that  no  person  under  the  age  of  twenty-one  years  shall 
be  enlisted  by  any  officer  or  held  in  the  service  of  the  United 
States,  without  the  consent  in  writing  of  his  parent,  guardian 
or  master  first  had  and  obtained,  if  any  he  have.  The  lan- 
guage of  this  restriction  was  the  same  as  that  of  the  act  of 
January  11,  1812. 

On  the  29th  of  January,  1813,  an  act  was  passed  addi- 
tional to  the  act  of  January,  11,  1812.  (Id.,  794).  This 
act  provided  that  in  addition  to  the  then  existing  military 
establishment  of  the  United  States,  there  should  be  raised 
certain  additional  regiments  of  infantry  to  be  enlisted  for  one 
year.  It  also  enacted  (Section  7)  that  the  recruiting  officer 
employed  in  recruiting  the  force,  authorized  by  the  act 
should  be  entitled  to  receive  for  every  person  enlisted  by 
them  into  the  service,  for  the  term  specified  and  approved 
by  the  commanding  officer  of  the  regiment  and  between  the 
years  of  eighteen  and  forty-five,  the  sum  of  $2.  The  same 
section  contained  a  provision  in  regard  to  consent  in  the 
case  of  persons  under  the  age  of  twenty-one  years,  in  the 
same  words  as  the  provisions  in  the  acts  of  January  11 
1812,  and  January  20, 1813. 

On  the  5th  of  July,  1813,  an  act 'was  passed  amendatory 
of  the  act  of  January  29,  1813,  (3  Id.,  3).  It  provided 
that  five  of  the  regiments  authorized  to  be  raised  by  act  of 
January  29,  1813,  might  be  enlisted  for  the  war. 

An  act  passed  January  28,  J814,  (Id.,  96,)  authorized  the 
enlistment  for  five  years  or  during  the  war  of  the  regiments 
then  authorized  by  law  to  be  enlisted  for  one  year,  and  the 
VOL.  XXXIX.  8 
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15th  section  of  the  act  of  March  30,  1814,  (Id.,  113,) 
enacted  that  the  five  .regiments  referred  to  in  the  act  of 
July  5,  1813,  might  be  enlisted  at  the  option  of  the  recruit 
for  five  years,  or  for  and  during  the  war. 

Such  was  the  condition  of  the  law  on  the  10th  of  Decem- 
ber, 1814.  Enlistments  of  soldiers  between  the. ages  of 
eighteen  and  forty-five  years  were  authorized,  but  if  the 
recruit  was  under  the  age  of  twenty-one  years  the  previous 
consent  in  writing  of  his  parent,  guardian,  or  master,  if 
he  had  one,  was  necessary  to  the  validity  of  the  enlist- 
ment. 

On   the   13th    of  December,  1814,  an  act  was   passed 
entitled  "an  act  making  further  provisions  for  filling  the 
ranks  of  the  army  of  the  United  States."     (Id,,  146).     The 
first  section  provides  that  from  and  after  the  passing  of  this 
act,  each   and   every    commissioned   officer   who  shall   be 
employed  in  the  recruiting  service^  shall  be,  and  he  is  here- 
by authorized  to  enlist  into  the  army  of  the  United  States 
any  free,  effective,  able-bodied  man,  between  the  ages  of 
eighteen  and  fifty  years,  which  enlistment  shall  be  absolute 
.and  binding  upon  all  persons  under  the  age  of  twenty-one 
years  as  well  as  upon  persons  of  full  age,  such  recruiting 
•officer  having  complied  with  all  the  requisitions  of  the  laws 
regulating  the  recruiting  service.     The  second  section  pro- 
vides that  it  shall  not  be  lawful  for  any  recruiting  officer  to 
pay  or  deliver  to  a  recruit  under  the  age  of  twenty-one 
years,  to  be  enlisted  by  virtue  of  this  act,  any  bounty  or 
clothing,  or  in  any  manner  restrain    him  of   his   liberty, 
until  after  the  expiration  of  four  days  from  the  time  of  his 
enlistment  j    and  it  shall  be  lawful  for  the  said  recruit,  at 
.any  time  during  the  said  four  days,  to  reconsider  and  with- 
draw his  enlistment,  and  thereupon  he  shall  forthwith  be 
discharged  and  exonerated  from  the  same.     The  third  sec- 
tion repeals  so  much  of  the  fifth  section  of  the  act  of  January 
20,  1813,  as  required  the  consent  in  writing  of  the  parent, 
.guardian  or  master  to  authorize  the  enlistment  of  persons 
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under  the  age  of  twenty-one  years,  and  contains  a  promise 
that  in  case  of  the  enlistment  of  an  apprentice  held  to  ser- 
vice at  the  time  for  any  term  between  two  and  three  years, 
his  master  shall  be  entitled  to  one-half  of  his  bounty  money; 
and  if  held  to  serve  between  one  and  two  years,  to  one 
third  |  and  if  held  to  serve  to  one  year  or  less,  to  one- 
fourth. 

The  effect  of  these  provisions  of  the  act  of  December  10, 
1814,  was  to  authorize  the  enlistment  of  soldiers  between 
the  ages  of  eighteen  and  fifty  years,  and  to  make  the 
enlistment  of  persons  under  the  age  of  twenty-one  years, 
without  the  consent  of  their  parents,  guardian  or  master,  as 
binding  upon  the  recruits  and  their  parents,  guardians  or 
masters,  and  the  United  States  and  all  the  world,  as  if  the 
recruits  were  persons  of  full  age.  It  is  true  that  no  previous 
provision  requiring  the  consent  of  the  parent,  guardian  or 
master  to  authorize  the  enlistment  was  expressly  repealed 
except  the  provision  to  that  effect  in  the  act  of  January  20, 
18  13.  The  provisions  to  that  effect  in  the  act  of  March  16, 
1802,  April  12,  1808,  January  11,  1812,  and  January  29, 
1813,  were  not-  expressly  repealed,  but  they  were  entirely 
inconsistent  with  the  provisions  of  the  act  of  December  10, 
1314, 

The  intention  of  congress,  as  clearly  expressed  in  the  act 
of  1814,  was  to  authorize  the  enlistment  of  minors  over  the 
age  of  eighteen  years,  without  the  consent  of  their  parents, 
guardians  or  masters.  The  provisions  of  the  act  of  1814, 
being  thus  entirely  inconsistent  with  those  of  the  act  of 
January  20,  1813,  the  effect  would  have  been  to  repeal  and 
suspend  the  provisions  of  the  act  of  January  20,  in  regard 
to  consent,  even  if  there  had  been  no  express  repeal  of  those 
provisions,  and  the  act  of  1814  has  equally  the  effect  of  re- 
pealing and  superseding  the  provisions  of  the  acts  of  1802, 
180S,*lSi2,  and  January  29,  1313.  The  first  section  of 
this  act  of  1814  is  still  in  force,  and  under  it  enlistments  of 
minors  over  the  age  of  eighteen  years,  without  the  consent 
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of  their  parents,  guardians  or  masters  are  valid.  On  the 
23th  of  September,  1850,  an  act  was  passed  entitled  an 
act  making  appropriations  for  the  support  of  the  army 
for  the  year  ending  the  13th  of  June,  1851,"  (9,  Id.,  504,) 
the  fifth  section  of  which  provides  that  it  should  be  the 
duty  of  the  secretary  of  war,  to  order  the  discharge  of  any 
soldier  of  the  army. of  the  United  States,  who,  at  the  time 
of  his  enlistment,  was  under  the  age  of  twenty-one  years, 
upon  evidence  being  produced  to  him  that  such  enlistment 
was  without  the  consent  of  his  parent  or  guardian.  This 
fifth  section  of  the  act  of  1850,  while  it  was  in  force  still 
left  the  enlistment  of  a  minor  over  the  age  of  eighteen  with- 
out the  consent  of  his  parent,  guardian  or  master  valid  as 
authorized  by  the  act  of  1814,  and  conferred  no  authority 
upon  any  court  to  discharge  such  minor  from  service  on  the 
ground  that  he  had  enlisted  without  such  consent,  and  that 
therefore  such  enlistment  was  invalid,  but  merely  imposed 
on  the  secretary  of  war,  the  duty  of  discharging  a  soldier 
who  was  a  minor  at  the  time  of  his  enlistment,  upon  evi- 
dence that  he  enlisted  without  the  consent  of  his  parent  or 
guardian.  But  this  provision  of  the  fifth  section  of  the  act 
of  1850,  was  expressly  repealed  by  the  second  section  of 
the  act  of  February  13,  1862,  (12  Id.,  339,)  which  provides 
that  the  fifth  section  of  the  act  of  September  28,  1850,  pro- 
vides for  the  discharge  from  the  service  of  minors,  enlisted 
without  the  consent  of  their  parents  or  guardians,  be  and 
the  same  hereby  is  repealed  ;  provided  that  no  person  under 
the  age  of  eighteen  shall  be  mustered  into  the  service  of  the 
United  States,  and  the  oath  of  enlistment  taken  by  the  re- 
cruit shall  be  conclusive  as  to  his  age. 

This  language  of  the  act  of  1862  shows  that  it  was  the 
understanding  of  congress  that  minors  over  the  age  of 
eighteen  could  be  lawfully  enlisted  and  mustered  as  soldiers 
into  the  United  States  service  without  the  consent  of* their 
parents  or  guardians,  and 'that  they  were  not  to  be  dis- 
charged from  service  for  want  of  such  consent.  The  repeal 
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of  this  provision  of  the  act  of  1850,  left  the  first  section 
of  the  act  of  December  10,  1814,  with  its  effect  and  opera- 
tion as  before  explained,  still  in  force,  and  deprived  the 
minor  recruit  who  had  enlisted  without  the  consent  of  his 
parent  or  guardian,  and  also  such  parent  or  guardian,  of  all 
means  of  obtaining  a  discharge  on  the  ground  of  such  want 
of  consent. 

On  the  24th  of  February,  1864,  an  act  was  passed,  the 
20th  section  of  which  (13  Id.,  10,)  provides  that  the 
secretary  of  war  may  order  the  discharge  of  all  persons  in  the 
military  service  who  are  under  the  age  of  eighteen  years  at 
the  time  of  the  application  for  their  discharge,  when  it  shall 
appear  upon  due  proof  that  such  persons  are  in  the  service 
without  the  consent,  either  expressed'  or  implied,  of  their 
parents  or  guardians ;  provided,  that  such  persons,  their 
parents  or  guardians  shall  first  repay  to  the  government  and 
to  the  state  and  local  autorities  all  bounties  and  advance  pay 
which  may  have  been  paid  to  them,  anything  in  the  act 
to  which  this  is  an  amendment  to  the  contrary  notwith- 
standing. 

On  the  4th  of  July,  1864,  an  act  was  passed,  the 
fifth  section  of  which  (Id.,  380,)  provides  that  the  twentieth 
section  of  the  act  of  February  24,  1864,  shall  be  construed 
to  mean  that  the  secretary  of  war  shall  discharge  minors 
under  the  age  of  eghteen  years,  under  the  circumstances  and 
on  the  conditions  prescribed  in  said  section;  and  hereafter  if 
any  officer  of  the  United  States  shall  enlist  or  muster  into 
the  military  service  any  person  under  the  age  of  sixteen 
years,  with  or  without  the  consent  of  his  parent  or  guardian, 
such  person  so  enlisted  or  recruited  shall  be  immediately 
discharged  upon  repayment  of  all  bounties  received.  These 
provisions  of  the  two  acts  of  1864,  leave  the  provisions  of 
the  first  section  of  the  act  of  December  10,  1814,  and  of 
the  second  section  of  the  act  of  February  13,  1862,  in  full 
force. 

Enlistments  of  minors  over  the  age   of  eighteen    years, 
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without  the  consent  of  their  parents  or  guardians  or  masters, 
are  valid,  and  the  oath  of  enlistment  taken  by  the  recruit 
is  conclusive  as  to  the  age,  but  it  is  not  lawful  to  mustt/ 
into  service  a  person  under  the  age  of  eghteen  years. 

Certain  poweis  of  discharge  are  granted  to  the  secretar) 
of  war  which  he  is  required  to  exercise  in  the  cases  specified. 
The  sum  of  these  provisions  for  discharge  is  as  follows  :  1. 
A  mitror  who  is  under  the  age  of  eighteen  years  at  the  time 
he  applies  for  his  discharge  to  the  secretary  of  war  is  to  be 
discharged  by  that  officer  when  it  appears  npon  due  proof 
that  such  minor  is  in  the  service  without  the  consent,  either 
expressed  or  implied,  of  his  parent  or  guardian,  provided 
all  bounties  or  advance  pay  which  may  have  been  paid  to 
him  are  first  repaid.  2.  A  person  who  was  under  the  age 
of  sixteen  years  when  he  was  enlisted  or  mustered  into  ser- 
vice, is  to  be  discharged  by  the  secretary  of  war,  whether 
he  was  enlisted  or  mustered  with  or  without  the  consent  of 
his  parent  or  guardian,  provided  all  bounties  received  by 
him  are  first  repaid,  and  provided  he  is  under  the  age  of 
eighteen  years  at  the  time  he  applies  for  his  discharge,  and 
is  in  the  service  without  the  consent  either  expressed  or 
implied  of  his  parent  or  guardian.  The  whole  power  of 
discharge  is  given  to  the  secretary  of  war  in  regard  to  minors, 
whatever  their  ages,  when  they  enlisted  or  when  they  apply 
for  discharge;  and  although  it  is  not  lawful  to  muster  into 
service  a  person  under  the  age  of  eighteen  years,  yet  con- 
gress has,  by  the  acts  of  1864,  confided  wholly  to  the 
secretary  of  war,  the  power  and  duty  of  discharging  from 
service  a  person  who  was  under  the  age  of  eghteen  years 
when  he  was  mustered  into  service,  and  of  ascertaining  and 
deciding:  1.  Whether  the  person  is  a  minor  under  the 
age  of  eighteen  years  at  the  time  he  applies  for  his  discharge. 
2.  Whether,  if  he  is  such  minor,  he  is  in  the  service  with- 
out the  consent,  either  expressed  or  implied,  of  his  parent 
or  guardian.  3.  Whether  such  person  was  under  the  age 
of  sixteen  years  when  he  was  enlisted  or  mustered  into  service, 
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4.  Whether  all  bounties  and  advance  pay  paid  to  such  per- 
sons have  been  repaid.  The  entire  cognizance  of  these 
matters  is  given  by  law  to  the  secretary  of  war,  and  is 
necessarily  taken  from  the  courts. 

The  courts  cannot  administer  the  restitution  of  the  bounties 
and  pay,  and  it  is  manifestly  the  intention  of  congress  that 
the  secretary  of  war,  shall  be  exclusively  charged  with  the 
question  of  discharging  minors  who  are  under  the  age  of 
eighteen  years,  when  they  apply  for  their  discharge. 

As  to  the  cases  provided  for  by  the  acts  of  1S64,  and  so 
far  as  the  jurisdiction  of  the  secretary  of  war  extends  under 
those  acts,  the  provision  of  the  second  section  of  the  act  of 
February  13, 1862,  that  the  oath  of  enlistment  taken  by  the 
recruit  shall  be  conclusive  as  to  his  age,  is  necessarily  sus- 
pended, and  the- secretary  is  authorized  and  required  to  re- 
ceive other  due  proof  as  to  the  age  of  the  recruit,  both  at 
the  time  of  his  enlistment  and  at  the  time  he  applies  for  his 
discharge.  The  conclusions  I  have  arrived  at,  as  above 
expressed,  are  not  only  reached  upon  principle,  but  they  are 
sustained  by  authority. 

In  the  cases  of  Conley  and  Jump,  before  Judge  BETTS  in 
this  court,  January,  1867,  it  was  decided  that  the  two  acts 
of  1864,  transferred  wholly  from  the  cognizance  of  the 
judiciary  to  the  department  of  war,  the  exclusive  charge  of 
the  status  of  minor  recruits  in  the  army.  A  like  decision 
was  made  by  the  same  judge  in  the  case  of  Thomas  Conroy, 
April,  1867. 

In  the  case  of  George  Reilly,  before  Judge  DALY,  a  jurist 
of  great  experience  and  sound  and  discriminating  judgment, 
it  was  held  March,  1867,  that  the  result  of  the  legislation 
of  congress  is,  that  minors  over  the  age  of  eighteen  years' 
may  be  enlisted  without  the  consent  of  their  parents  or 
guardians.  In  the  case  of  John  O'Connor,  before  the  general 
term  of  the  supreme  court  of  New  York,  for  the  first  district, 
February,  1867,  it  was  held  that  as  congress  had,  by  the 
acts  of  1864,  provided  for  a  mode  of  discharge  by  the  secretary 
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of  war,  and  prescribed  the  terms  and  conditions  on  which  a 
discharge  can  be  granted,  such  provisions  may  be  construed 
as  forbidding  other -modes  of  obtaining  a  discharge  in  a  case 
of  improper  enlistment. 

There  is  one  view  to  be  deduced  from  the  language  of  the 
acts  of  1864,  which  has  not  yet  been  alluded  to,  and  which 
has  great  force  in  regard  to  the  present  case.  It  is  that  con- 
gress clearly  evinces,  by  those  acts,  its  understanding  that 
the  enlistment  of  a  minor  over  the  age  of  eighteen  years  is 
valid,  and  that  the  consent  of  his  parent  or  guardian  is  not 
necessary  to  the  validity  of  the  enlistment.  Congress  does 
not  make  by  -those  acts  any  provison  for  the  discharge  of  a 
minor  who  was  over  the  age  of  eighteen  years  when  he  en- 
listed, or  who  was  under  that  age  when  he  enlisted,  but  is 
over  it  when  he  applies  for  his  discharge,  but  provides 
soley  for  the  discharge  of  a  minor  who  is  under  that  age 
when  he  applies  for  his  discharge. 

The  remedy  is  applied  to  the  mischief.  There  is  no  un- 
lawfulness in  the  enlistment  of  a  minor  over  the  age  of 
eighteen  years,  even  though  his  parent  or  guardian  does  not 
consent.  But  a  minor  under  the  age  of  eighteen  years 
must  not ;  and  if  he  applies  to  the  secretary  of  war  for 
his  discharge  before  he  arrives  at  the  age  of  eighteen  years, 
and  shows  that  he  is  in  the  service  without  the  consent 
of  his  parent  or  guardian,  he  is  to  be  discharged,  on  first 
repaying  his  bounties  and  advance  pay.  The  minor  in  the 
present  case  w^s  nineteen  years  of  age  when  he  enlisted,  as 
appears  by  his  own  oath  taken  on  his  enlistment.  His  en- 
listment was  therefore  valid,  and  did  not  require  the  consent 
of  his  father  to  make  it  valid,  and  he  must  be  remanded  to 
service  under  his  proper  officer. 
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WILLIAM  N.  MC!NTYEE   agt.  ELEONORE   HERNANDEZ  and 

another. 


Prom  the  determination  ill  summary  proceedings  to  recover  the  possession  of 
premises,  instituted  before  a  justice  of  the  marine  court  in  the  city  of  New  York, 
an  appeal  does  not  lie  to  the  court  of  common  pleas. 

The  only  mode  of  reviewing  proceedings  of  this  nature,  instituted  before  any  officer 
other  than  justices  of  the  peace,  is  by  certiorari  out  of  the  supreme  court. 

The  cases  in  which  this  court  will  restrain,  by  injunction  proceedings  of  this  nature, 
are  those  where  the  tenant  has  been  deprived  of  an  opportunity  to  make  his 
defense,  or  where  the  defense  was  of  an  equitable  nature  not  cognizable  by  the 
officer. 

In  cases  of  this  kind  instituted  before  justices  of  the  peace,  an  appeal  is  allowed. 


Special  Term,  April,  186t). 

THIS  is  a  motion  to  continue  an  injunction  pendente  lite. 

The  defendant  Hernandez,  as  the  landlord  of  the  plaintiff, 
instituted  a  proceeding  before  one  of  the  justices  of  the 
marine  court  to  dispossess  the  plaintiff  of  certain  premises  in 
this  city,  for  non-payment  of  a  quarter's  rent,  due  February 
1,  1869. 

The  plaintiff  appeared  before  the  justice>  and,  having  con- 
troverted the  allegation  of  rent  due,  proved  that  on  or  about 
the  10th  day  of  February,  he  delivered  to  the  landlord  a 
draft,  drawn  by  the  plaintiff  upon  and  accepted  by  one 
Russell,  for  the  sum  of  three  hundred  and  fifty  dollars, 
which  draft  the  landlord,  by  her  agent,  accepted  in  full 
payment  and  discharge  of  the  quarters  rent  due  on  the  1st 
day  of  February.  It  was  further  proved  that  the  draft 
became  due  on  the  16th  of  February,  but  was  not  presented 
for  payment. 

The  justice  rendered  judgment  in  favor  of  the  landlord, 
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on  the  ground,  as  alleged,  that  the  draft  not  having  been 
paid,  there  was  a  default  in  the  payment  of  rent. 

From  this  judgment  the  plaintiff  appealed  under  section 
5  of  the  act  of  April  3,1849,  to  the  court  of  common  pleas 
of  the  city  and  county  of  New  York,  giving  security  as  re- 
quired by  law,  and  demanded  that  said  justice  stay  the  issuing 
of  'the  warrant  in  pursuance  of  such  judgment,  until  the 
hearing  and  decision  of  the  appeal. 

The  justice  having  declined  to  stay  the  issuing  of  the 
warrant,  the  plaintiff,  upon  the  affidavit  of  the  foregoing 
facts,  obtained  from  a  justice  of  this  court,  an  injunction  re- 
straining all  proceedings  upon  the  judgment  until  the  further 
order  of  the  court. 

H.  S.  BENNETT,  for  plaintiff. 
P.  McTiGHE,  for  defendant. 

MONELL,  J. — If  an  appeal  could  be  taken  for  the  deter- 
mination in  the  proceeding  befdre  the  justice  of  the  marine 
c'ourt  to  the  court  of  common  pleas,  I  am  inclined  to  think 
enough  was  done  by  the  plaintiff  to  perfect  the  appeal,  and 
that  such  appeal  would  stay  all  proceedings  before  the 
justice.  But  it  seems  to  be  quite  well  settled  that  no  such 
appeal  can  be  taken.  (People  agt.  Willis,  5  Abb.,  205; 
Freeman  agt.  Ogden,  17  Id.,  326,  note). 

The  case  of  Davis  agt.  Hudson,  (5  Abb.,  61,)  merely 
decided  that  proceedings  before  a  justice  of  a  city  district 
court,  could  be  removed  by  appeal ;  but  even  that  case 
has  since  been  disapproved,  (liomaine  agt.  Kinshimer,  2 
Hilt.,  520). 

The  only  mode  of  reviewing  proceedings  of  this  nature, 
instituted  before  any  officer  other  than  justices  of  the  peace, 
is  by  certiorari  out  of  the  supreme  court. 

It  is  not  necessary  to  decide  whether  the  justice  of  the 
marine  court  could  properly  treat  the  appeal  as  a  nullity  and 
refuse  to  regard  it  as  a  stay  of  proceedings;  for,  even  assum- 
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ing  that  the  appeal  was  well  taken,  I  have  not  found  tne 
other  facts  sufficient  to  sustain  the  injunction. 

The  cases  in  which  this  court  will  restrain  by  injunction 
proceedings  of  this  nature,  are  those  where  the  tenant  has 
been  deprived  of  an  opportunity  to  make  his  defense,  or 
where  the  defense  was  of  an  equitable  nature,  not  cogniza- 
ble by  the  officer.  (Degraw  agt.  Hogan,  1  Bosw.,  645 ; 
Seeback  agt.  McDonald,  21  How.,  224;  Griffith  agt.  Brown, 
23  Id.,  4;  Monks  agt.  Wilson,  11  Abb.,  87;  Ward  agt. 
Kelsey,  14  Id.,  106  ;  Eoberts  agt.  Matthews,  18  Id.,  199). 

In  such  cases  a  court  of  equity  will  sometimes  relieve  a 
tenant,  and  enable  him  to  show  by  action  that  he  ought  not 
to  be  deprived  of  the  possession. 

But  I  have  never  known  a  case  where  the  tenant  has  a 
legal  defense  to  the  proceedings,  and  interposes  it  and  is 
defeated,  that  the  court  will  not. interfere.  Even  where  he 
has  failed  to  interpose  his  defense,  an  injunction  is  not 
allowed,  unless  in  a  strong  case  of  fraud  or  surprise. 

For  errors  committed  by  the  officer,  other  remedies  are 
provided.  In  the  case  of  justices  of  the  peace,  an  appeal  is 
allowed  ;  to  other  officers,  a  certiorari  lies. 

Whether  these  remedies  are  adequate  in  all  cases  may  be 
questioned,  but  they  are  such  as  the  legislature  has  provided, 
and  we  can  neither  alter  nor  enlarge  them. 

The  motion  to  continue  the  injunction  must  be  denied, 
and  the  temporary  injunction  dissolved,  with  ten  dollars 
costs. 
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N.  Y.  SUPERIOR  CORUT. 

EMELINE  MOREY   agt.   THE   SAFE  DEPOSIT   COMPANY  OP 
NEW  YORK. 


An  answer  or  a  defense  is  not  sham,  merely  because  the  plaintiff  has  a  strong  prima 
facie  case  against  the  defendant,  and  especially,  where  the  precise  nature  of  the 
defense  or  facts  which  are  intended  to  establish  it,  are  not  disclosed. 

In  determining  that  an  answer  or  defense  is  false,  not  only  must  the  plaintiff  have 
a  clear  prima  facie  case,  but  the  proof  of  the  falsity  of  the  answer  or  defense 
must  be  clear  and  decisive,  if  not  overwhelming. 

In  an  action  against  the  defendant  for  the  unlawful  detention  of  bonds,  the 
defendant  has  a  right  to  show  that  the  plaintiff  is  not  the  owner  of  the  bonds,  and 
that  they  are  the  property  of  another.  The  court  cannot  say,  in  such  case,  that 
the  answer  of  the  defendant,  which  questions  the  plaintiff's  title,  and  in  effect, 
alleges  ownership  elsewhere,  is  false. 

Where  the  court  is  required  to  try  questions  of  fact  upon  ex  parte  affidavits,  and  is 
called  upon  to  take  the  issues  from  a  jury,  the  evidence  must  be  of  the  most  pre- 
ponderating nature  against  the  party  who  is  to  be  deprived  of  a  jury  trial. 


Special  Term,  April,  1869. 

MOTION  to  strike  out  answer  as  sham. 

MONELL,  J. — The  action  is  in  tort  for  refusing  to  deliver 
to  the  plaintiff  certain  United  States  bonds  deposited  with 
the  defendant,  by  one  Nathaniel  Frost,  now  deceased. 

The  defendant  denies  property  in  the  plaintiff.     Under 
such  a  denial  the  defendant  may  show  property  out  of  the 
plaintiff,   and  in  itself,  or  in  a  third   person.      Such  proof 
will  defeat  the  action. 

The  certificate  of  deposit  with  the  defendant  acknowledges 
the  receipt  of  the  bonds  from  Nathaniel  Frost,  "  deliverable 
to  himself  or  to  Mrs.  Mary  Ann  Dorr,"  and  I  understand 
from  the  papers  that  Mrs.  Dorr  claims  the  bonds,  eithei 
under  the  certificate,  as  one  of  the  parties  named  in  it,  01 
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as  administratrix  of  Frost,  who  it  seems  was  her  brother ; 
but  the  precise  nature  of  Mrs.  Dorr's  claim,  or  the  facts 
upon  which  it  arises,  other  than  such  as  appear  upon 
the  certificate  of  deposit,  have  not  been  disclosed  on  this 
motion. 

The  title  of  the  plaintiff,  derived  from  Frost,  under  an 
assignment  made  by  him  to  the  plaintiff,  accompanied  by 
a  delivery  of  the  certificate  of  deposit,  appears  to  be  quite 
clear,  and  it  is  conceded  that  the  defendant  has  no  direct  or 
pecuniary  interest  in  the  bonds,  and  is  wholly  indifferent  as 
between  the  rival  claimants. 

But  as  the  plaintiff  has  brought  an  action  against  the 
defendant  for  the  unlawful  detention  of  the  bonds,  and  as 
the  defendant  insists,  as  I  think  it  has  a  right  to,  that  the 
plaintiff  is  not  the  owner  of  the  bonds,  and  claims  to  be 
able  to  show  that  they  are  the  property  of  Mary  Ann  Dorr, 
I  cannot  determine  that  it  may  not  do  so.  Nor  can  I,  upon 
the  proofs  before  me,  say  that  the  answer  of  the  defendant, 
which  questions  the  plaintiff's  title,  and  in  effect  alleges 
ownership  elsewhere,  is  false.  An  answer,  or  a  defense  is 
not  sham,  merely  because  the  plaintiff  has  a  strong  prima 
facie  case  against  the  defendant,  and  especially  where  the, 
precise  nature  of  the  defense  or  facts  which  are  intended  to 
establish  it,  are  not  disclosed. 

As  I  have  already  said,  the  plaintiff  appears  prima  facie 
to  have  a  pretty  clear  title  to  the  bonds,  but  if  the  defendant 
can  show  that  such  title  is  invalid,  and  that  Mrs.  Dorr  is  the 
real  owner,  it  will  defeat  a  recovery. 

In  determining  that  an  answer  or  defense  is  false,  not 
only  must  the  plaintiff  have  a  clear  prima  facie  case,  but  the 
proof  of  the  falsity  of  the  answer  or  defense  must  be  clear 
and  decisive,  if  not  overwhelming.  There  must  not  be  left 
in  the  mind  a  doubt  as  to  its  entire  untruthfulness.  The 
effect  of  such  a  determination  is  to  deprive  a  party  of  a 
trial  by  jury,  and  the  case  presented  must  therefore"  be  of 
no  doubtful  character. 
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In  this  case,  upon  the  papers,  the  plaintiff  has  done  no 
more  than  make  out  a  fair  prima  facie  cause  of  action.  She 
has  not  shown  that  Mrs.  Dorr  has  no  just  claim  to  the 
bonds,  which,  although  not  a  party  to  the  action,  the  plain- 
tiff may  have  to  show  before  she  succeeds  in  recovering 
against  the  defendant. 

Nor  is  it  enough  to  show  that  the  defendant  is  a  mere 
bailee  of  the  bonds,  having  no  interest  in  them  adverse  to 
the  plaintiff,  and  has  set  up  the  defense  at  the  instigation 
and  for  the  benefit  of  Mrs.  Dorr.  Such  facts  do  not  establish 
that  Mrs.  Dorr  is  not  the  owner  of  the  bonds ;  nor  do  they 
establish  the  falsity  of  the  defendant's  answer  that  the  plain- 
tiff is  not  the  owner. 

Indeed,  I  think  the  motion  has  been  predicated  upon  the 
alleged  want  of  good  faith  in  the  defendant  in  refusing  to 
deliver  the  bonds  to  the  plaintiff  and  in  defending  the  action, 
and  not  upon  the  invalidity  01  Mrs.  Dorr's  claim.  For  such 
a  reason  I  cannot  judge  a  defense  to  be  false;  nor  can  I 
set  it  aside  merely  because  it  may  have  been  interposed  in 
bad  faith.  Motions  of  this  nature  ought  not  to  be  enter- 
tained, unless  the  questions  involved  may  be  decided  without 
violating  any  of  the  rights  of  parties;  and  when  a  court  is 
required  to  try  questions  of  fact  upon  ex  parte  affidavits,  and 
is  called  upon  to  take  the  issues  from  a  juiy,  the  evidence 
must  be  of  the  most  preponderating  nature  against  the 
party  who  is  to  be  deprived  of  a  jury  trial. 

The  motion  is  denied,  with  ten  dollars  costs. 
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SUPREME  COURT. 
DWIGHT  JOHNSON  agt.  THE  N.  Y.  CENTRAL  RAILROAD  Co. 

On  a  question  of  evidence  arising  upon  instructions  by  the  owner  or  consignor  of 
goods  to  the  agent  of  the  carrier,  for  their  transportation  ;  it  is  only  when  the 
witnesses — the  owner  on  one  side,  and  the  agent  on  the  other — differ  that  it 
becomes  important  to  determine  which  of  the  two  is  most  likely  (being  equally 
credible)  to  remember  the  instructions  and  accompanying  circumstances  ac- 
curately. 

When  the  transactions  in  which  a  person  has  been  engaged,  are  not  only  numerous 
but  of  a  uniform  character,  the  probability  of  their  being  remembered  would  be 
very  slight,  unless  attended  by  something  peculiar  to  some  one  or  more  of  them. 
Whenthe  transactions  are  numerous  but  not  of  a  uniform  character,  the  chances  of 
their  beinsr  remembered  are  very  largely  increased. 

Where  the  shipment  by  the  consignor  was  of  property  in  which  he  or  his  firm, 
were  personally  interested,  and  whose  memory  was  directed  to  the  bargain  and 
instructions  to  the  agent  of  the  carrier  very  soon  afterwards,  and  where  he 
swears  positively  to  what  occurred  at  the  time  of  the  bargain  for  the  carriage  of 
the  goods ;  and  the  agent  of  the  carrier,  who  was  accustomed  to  ship  a  very  large 
quantity  of  goods  almost  daily,  and  had  no  personal  interest  in  them,  further  than 
to  see  that  he  performed  his  duty,  and  testified  that  he  had  no  definite  recollection 
of  what  occurred  at  the  time  of  the  bargain,  but  relied  in  part  upon  the  course  of 
business,  upon  the  entry  on  his  books  and  the  way-bill : 

Held,  that  equal  weight  could  not  be  given  to  such  evidence,  much  less  could  that 
of  the  consignor  be  rejected,  and  that  of  the  agent  adopted. 

The  conclusion  must  be  that  the  instructions  given  to  the  agent  of  the  carrier  by  the 
consignor,  as  to  the  manner  in  which  the  goods  should  be  carried,  were  the  true 
instructions.  Thia  being  so,  the  court  of  appeals  holds,  in  this  case,  (33  H.  Y.  H., 
610,)  that  the  defendant — the  carrier,  was  bound  by  them,  and  it  was  a  breach  of 
duty  not  to  obey  them. 

It  is  immaterial  in  this  case  whether  the  consignor  or  consignee  owned  the  goods — 
there  is  no  evidence  that  new  instructions  were  either  given  by  or  asked  by  either 
at  the  terminus  of  the  carriers  line  ;  and  no  new  instructions  were  needed. 

As  the  property  could  not  be  sent  as  directed  by  the  consignor,  at  the  terminus  of 
the  curriers  line,  it  was  the  duty'  of  the  carrier  to  store  it  and  notify  either  the 
consignor  or  consignee. 

April,  1870. 

THIS  cause  was  decided  by  the  court  of  appeals,  Septem- 
ber term,  1865,  (33  N.  Y.  R.,  610,)  and  judgment  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event.  By 
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consent,  the  new  trial  was  had,  before  Judge  MULLIN,  as 
referee. 


GEORGE  A.  HARDIN,  for  plaintiff. 

The  action  is  for  the  value  of  ninety-one  bales  of  tow, 
delivered  by  the  plaintiff's  firm  to  the  defendant  at  Little 
Falls,  November  29,  1854. 

The  defendant  undertook  to  transport  the  tow  to  Albany, 
on  the  road  and  to  forward  it  by  "  the  People's  Line  of 
steamboats,  thence'  to  New  York  city."  The  address  was 
to  E.  Ludlow,  jr.,  New  York  city. 

The  testimony  which  was  given,  and  in  the  case  when  it 
was  decided  by  the  court  of  appeals,  as  reported  in  (33  N. 
Y.  E.}  at  p.,  610,)  is  all  in  the  case  now,  with  such  additions 
and  modifications  as  were  made  by  witness,  Johnson  —  and 
the  evidence  of  H.  W.  Priest,  the  freight  agent  at  Little 
Falls. 

It  was  clearly  made  out  by  the  evidence  given  upon  the 
hearing  before  the  referee,  that  the  contract  and  instructions 
were  to  transport  by  the  People's  Line. 

This  is  established  by  the  memorandum,  at  the  foot  of 
the  shipping  bill,  in  the  words  "via  People's  Line." 

This  fact  is  not  disputed  by  any  evidence  in  the  case. 

And  standing  as  it  does,  uncontradicted  and  unshaken,  it 
establishes  a  specific  and  binding  instruction  in  regard  to 
to  freight  in  question. 

I,  In  the  language  of  Judge  PORTER,  it  was  the  duty  of 
the  agent  to  obey  the  instructions  given  in  regard  to  the 
freight  in  question. 

(a.)  The  evidence  of  Mr.  Johnson,  whose  conduct  and 
truthful  appearance  at  the  hearing  commend  him  to  credence, 
establishes  beyond  peradventure  that  the  instruction  was, 
send  by  "the  People's  Line,"  and  'that  unless  it  could  go  by 
People's  Line'  "  he  did  not  wish  to  send  it." 

This  was  a  strong  prohibiting,  the  sending  by  any  other 
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line,  "or  it  establishes  in  the  language  of  Judge  PORTER,  an^ 
express  understanding  that  the  hemp  was  not  to  be  forwarded 
to  New  York,  unless  by  the  People's  Line." 

And  as  the  judge  adds:  •' If  this  was  so,  defendant  was 
clearly  liable." 

"  On  the  refusal  of  the  steamboat  proprietors  to  receive 
the  property,  the  company  should  either  have  communicated 
the  fact  to  the  plaintiff,  or  it  should  have  relieved  itself  from 
liability  by  depositing  the  hemp,  for  safe  keeping  in  a  suita- 
ble warehouse." 

The  defendant  did  neither  of  these  things,  and  is  there- 
fore, liable  for  the  consequences  of  the  omission.  Upon  this 
question,  there  is  not  even  an  attempted  contradiction  or 
dispute  of  the  plaintiff's  case. 

If  the  case  stood  here,  the  action  would  be  sustained. 

(&.)  But  the  refining  counsel  for  the  defendant,  insists 
that  prima  facie  the  consignee  and  not  the  consignor,  was 
the  owner  of  the  property.  I  reply  to  this  first:  Then  the 
defendant  should  have  consulted  the  consignee,  and  for  not 
doing  it  or  storing  the  property  in  a  warehouse,  await- 
ing instructions,  became  liable  for  the  consequences  which 
followed  the  deviation  from  the  instructions  given;  that  risk 
of  consequences  it  assumed  when  it  voluntarily  undertook 
to  designate  the  next  means  of  transportation. 

And  secondly,  I  reply  that  the  evidence  at  the  hearing 
establishes  the  fact,  that  Mr.  Johnson's  firm  remained  the 
owners  of  the  property.  E.  Ludlow,  being  only  an  agent 
of  the  plaintiff's  firm.  (See  evidence  of  Johnson). 

(c.)  This  view  of  the  case  is  borne  out  by  the  further 
language  of  the  court  of  appeals  to  wit :  "  The  primary 
duty  of  the  agent  is  to  observe  the  instructions  of  Ms  principal, 
and  when  he  departs  from  these  he  must  be  content  with  the 
voluntary  risk  he  assumes." 

(d.)  The  argument  of  defendant's  counsel,  that  the  plain- 
tiff should  have  caused  to  be  entered  upon  the  shipping  bill, 
"that  this  property  is  to  be  forwarded  from  Albany,  only 
VOL.  XXXIX.  9 
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on  the  People's  Line    of  steamboats,"  is   fallacious  and 
absurd. 

It  virtually  begs  the  question.  It  turns  upon  the  assump- 
tion, that  it  was  the  duty  of  the  plaintiff  to  require  the 
property  to  be  stored  in  a  warehouse,  in  case  the  defendant 
could  not  carry  out  the  instructions  it  had  received. 

The  storing  of  the  property  by  defendant,  or  asking  for 
further  instructions,  was  a  part  of  defendant's  duty. 

The  argument  of  the  counsel,  would  require  the  plaintiff 
to  say  to  the  defendant,  when  a  certain  contingency  arises : 
u  I  wish  you  to  do  your  duty"  to  wit :  lt  Store  my  property 
or  ask  for  instructions." 

The  law  casts  this  instruction  upon  the  defendant,  it  im- 
poses a  duty,  the  disregard  of  which  renders  the  defendant 
liable,  and  the  enforcement  of  that  liability  is  the  purpose  of 
•this  action. 

II.  The  testimony  given  by  Mr.  Johnson,  is  entitled  to 
faith  and  credit  upon  the  subject  of  what  took  place  when 
;the  freight  in  question  was  shipped. 

1st.  He  gave  his  evidence  in  1856-7,  when  all  the  facts 
were  fresh  in  his  recollection  on  the  former  trial. 

2d.  The  transaction  was  the  only  one  of  the  kind  he  ever 
-had  while  in  business  at  Little  Falls. 

3d.  It  was  called  to  mind  immediately  after  the  news  of 
the  loss  of  the  freight  in  1854. 

4:th.  He  was  refreshed  on  the  hearing,  by  his  evidence 
taken  in  the  case  in  1856. 

5th.  He  appeared  upon  the  stand  before  Judge  MULLIN, 
like  a  candid,  intelligent  and  truthful  gentleman,  and  nothing 
•occurred  at  the  hearing,  to  in  any  way  weaken  his  evidence 
except  it  be  the  vague  and  indefinite  want  of  recollection 
of  Priest,  who  was  sworn  thirteen  years  after  the  transac- 
tion, not  having  been  swjorn  on  the  former  trial,  and  having 
Jiad  hundreds  of  conversations,  and  contracts  as  to  freight— 
confessing  that  he  did  not  recollect  anything  particular 

to  this  shipment. 
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Besides,  Priest  only  pretended  to  speak  from  a  loose 
general  inference,  as  to  what  had  actually  taken  place  —  as 
he  says  on  cross-examination:  "I  have  stated  that  I  had 
no  definite  recollection  of  what  took  place  between  me  and 
Mr.  Johnson,  I  stated  what  was  true  when  I  stated  this." 

Can  testimony  of  such  a  witness  be  said  to  amount  to 
anything,  as  to  a  transaction  thirteen  years  gone  bye? 

6th.  The  evidence  of  Johnson,  as  to  what  took  place,  is 
clear  and  it  seems  to  me  very  natural  and  probable.  He 
had  just  returned  from  New  York,  and  knew  the  then  price 
of  the  tow,  and  what  he  could  realize  for  it  there,  and  he 
had  just  discovered  that  it  would  not  answer  his  purposes 
at  Little  Falls,  and  it  was  known  to  him  that  it  could  be 
sent  by  Hudson  River  Railroad;  and  he  very  naturally  re- 
marked, that  if  the  defendant  could  not  send  it  by  "the 
People's  Line,"  he  did  not  wish  it  shipped.  Then  it  was, 
Priest  assured  him  it  could  be  shipped  by  the  "  People's 
Line." 

7th.  The  pretense  of  the  learned  counsel,  that  Priest  had 
no  authority  to  take  instruction  and  make  this  contract,  is 
overturned  by  the  fact  that  all  the  instructions  Priest  had 
as  to  his  duties,  were  in  general  orders  as  to  rates  and  prices. 

And  again,  by  the  fact  that  he  had  all  that  season  received 
freight  and  shipped  freight  by  the  People's  Line,  with 
through  tariffs  and  made  conditions  and  charges  for  the 
entire  route  between  Little  Falls  and  New  York  city. 

9th.  The  court  of  appeals  say  in  regard  to  the  plaintiff's 
case:  "The  evidence  would  have  authorized  the  jury  to 
find  that  there  was  a  breach  of  duty  by  the  defendant;" 
and  such  finding  we  submit,  should  be  made  by  the  referee, 
and  a  judgment  ordered  for  the  plaintiff,  for  the  value  of  the 
freight  with  interest  and  costs. 

S.  T.  FAIRCHILD,  for  defendant, 
The   eevidence   in  this  case  establishes  the  facts  to  bf 
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as  follows,  viz.:  On  the  29th  of  November,  1854,  the 
plantiff  delivered  to  defendant,  at  Little  Falls,  a  quantity  of 
fl;ix-tow,  consigned  to  E.  Ludlow,  jr.,  New  York,  via  People's 
Line.  The  defendant  carried  the  tow  over  its  road  to 
Albany,  where  the  road  terminates,  and  there  offered  the 
tow  to  the  People's  Line,  which  is  a  line  of  steamboats 
running  on  the  Hudson  River  between  Albany  and  New 
York,  carrying  passengers  and  freight.  The  People's  Line 
refused  to  receive  the  tow.  The  defendant  therefore,  im- 
mediately delivered  it  to  the  Eckford  Line,  which  is  a  line 
of  barges,  engaged  in  carrying  freight  on  the  Hudson  River, 
between  Albany  and  New  York.  The  Eckford  Line  was 
a  safe  and  responsible  line,  and  was  the  usual  way  in  which 
flax,  tow,  and  property  of  that  description  was  carried  be- 
tween Albany  and  New  York.  The  barge  on  which  the 
tow  was  shipped  *was  lost  in  a  storm  on  the  river,  before 
reaching  New  York,  and  the  tow  destroyed.  At  the  time 
when  the  plaintiff  delivered  the  tow  to  the  defendant,  both 
he  and  the  agent  of  the  defendant  to  whom  it  was  delivered, 
believed  that  it  would  be  forwarded  from  Albany  by  the 
People's  Line. 

Upon  these  facts,  the  plaintiff  bings  this  action,  and 
desires  to  recover  upon  the  ground,  that  when  he  delivered 
the  tow  to  the  defendant,  he  forbid  the  defendant  sending  it 
from  Albany  in  any  other  way  than  by  the  Peple's  Line, 
or  to  use  the  language  of  Judge  PORTER,  in  his  opinion  in 
this  case  in  the  court  of  appeals,  ll-  that  the  defendant  re- 
ceived the  property  with  an  express  understanding,  that  the 
hemp  was  not  to  be  forwarded  to  New  York,  unless  by  the 
People's  Line.'  The  evidence  does  not  establish  nor  tend 
to  establish  either  of  these  facts — even  though  we  regard 
the  statement  of  the  plaintiff  himself,  as  the  only  evidence 
in  the  case.  He  says,  he  asked  Priest,  the  defendant's  agent, 
if  he  could  forward  the  tow  by  the  Peple's  Line,  and  told 
him  he  did  not  then  want  to  send  it  unless  he  could  forward 
it  by  People's  Line.  Priest  said,  defendant  would  forward 
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it.  The  plaintiff  at  the  same  time  saw  Priest  make  the 
entry  on  the  defendant's  books,  u  via  People's  Line,"  as  ap- 
pears on  the  shipping  bill,  at  page  II  of  the  printed  case. 
This  evidence  is  not  enough  to  establish  the  fact,  either  that 
the  plaintiff  forbid  the  forwarding  under  any  circumstances  in 
any  way  but  by  the  People's  Line,  or  that  the  tow  was  re- 
ceived by  defendant  "  with  an  express  understand,  that  it 
was  not  under  any  circumstances  to  be  forwarded  to  New 
York,  unless  by  the  People's  Line."  When  the  plaintiff 
saw  Priest  make  the  entry  on  the  shipping  book,  "via  People's 
Line,"  he  knew  that  the  agent  of  the  defendant  at  Albany, 
would  understand  from  it  that  he  was  to  forward  the  tow 
by  way  of  the  People's  Line,  if  he  could.  The  plaintiff 
knew  also,  or  was  bound  to  know  that  the  same  agent  at 
Albany,  would  also  understand  that  in  case  it  should  prove 
impossible  to  forward  by  People's  Line  for  any  cause,  either 
the  burning  of  a  boat  and  the  discontinuance  of  the  line,  or 
by  the  refusal  of  the  line  to  take  them,  that  it  would  be  his 
duty  to  forward  in  some  other  safe  way  in  which  such 
property  is  usually  carried.  If  the  plaintiff  really  intended 
to  provide  for  the  case  which  actually  happened — the  refusal 
of  the  People's  Line  to  carry — he  should  have  said  to  Priest 
at  the  time,  and  required  him  to  enter  on  the  shipping  bill : 
This  property  is  to  be  forwarded  from  Albany,  "  only  in  the 
People's  Line  of  steamboats,"  in  the  language  of  the  com- 
plaint, in  case  that  line  refuses  to  take  it,  or  if  anything 
occurs  by  which  it  shall  be  impossible  to  forward  by  that 
line,  the  tow  is  to  be  stored  in  Albany.  The  plaintiff  gave  no 
such  instruction,  and  Priest  swears  that  if  he  had,  he  should 
not  have  received  the  tow — having  no  authority  to  receive 
property  in  such  way,  or  in  any  other  than  the  usual  way, 
to  carry  to  end  of  defendants'  road,  and  from  there  to  forward 
in  the  customary  way  under  the  circumstances.  Assuming 
that  the  testimony  of  the  plaintiff  presents  the  true  state  of 
the  case,  it  does  not  show  such  a  neglect  of  duty  on  the 
part  of  the  defendant  as  entitles  the  plaintiff  to  recover.  It 
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is  precisely  as  if  the  consignee,  E.  Ludlow,  jr.,  had  lived  in 
Albany,  and  the  plaintiff  had  given  the  same  instructions  to 
Priest  that  he  says  he  did  in  this  case.  Can  you  deliver  this 
tow  to  E.  Ludlow,  jr.,  at  Albany,  if  you  cannot,  I  do  not 
now  wish  to  send  it.  Priest  says  I  can,  and  takes  and  receives 
the  tow,  on  its  arrival  at  Albany,  Ludlow  is  dead  or  has  re- 
moved or  refuses  absolulely  to  receive  such  a  combustible 
material  as  tow  into  his  warehouse.  In  such  a  case  the 
defendant  would  not  only  Lave  the  right,  but  it  would  be 
its  duty  to  deliver  the  tow  to  somebody  else  than  Ludlow, 
to  some  wharehouse-keeper  for  storage. 

The  plaintiff  d^es  not  claim  that  the  defendant  agreed 
absolutely  to  carry  from  Albany,  to  New  York,  via  People's 
Line.  The  defendant  had  no  control  over  the  People's 
Line,  and  therefore  no  power  to  make  such  a  contract. 
Certainly  the  defendants'  freight  agent  at  Little  Falls;  had 
no  such  power — and  he  swears  that  he  had  not. 

The  plaintiff  says,  there  was  communication  by  mail  and 
telegraph  between  Albany  and  Little  Falls,  and  when  the 
People's  Line  refused  to  take  the  tow,  the  defendant  should 
have  asked  the  plaintiff  for  instructions.  The  complete  an- 
swer to  this  is,  the  plaintiff  had  no  power  then  to  give  in- 
structions ;  when  he  consigned  the  property  to  E.  Ludlow, 
jr.,  N.  Y.,  the  consignee  became  prima  facie  the  owner  of 
the  property,  and  the  defendant  had  no  right  to  regard  any 
instructions  but  his.  If  the  plaintiff  had  been  asked  for  in- 
structions and  had  said  store  the  property  in  Albany,  Ludlow 
could  have  sued  and  recovered  damages.  (2  Kent  711-12, 
7th  Ed. ;  8  How.  U.  S.  R,  428). 

I  have  so  far  assumed  that  the  plaintiff's  testimony  is 
true.  But  it  is  not  true.  His  story  is  absurd,  unusual  and 
unnatural.  He  wanted  to  send  the  tow  to  New  York  and 
to  send,  it  may  be  by  the  People's  Line.  He  says  he  sup- 
posed it  could  be  sent  by  that  line,  and  so  Priest  supposed. 
He  says  he  was  surprised  when  he  found  it  had  not  been 
sent  by  that  line.  So  believing  as  he  did,  he  harf  no  motive 
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to  do  anything  but  give  the  usual  instructions,  send  to 
New  York,  via  People's  Line.  These  were  the  instructions 
which  were  given,  and  the  only  ones  as  Priest  swears,  and 
he  is  confirmed  by  the  entry  which  he  made  at  the  time  in 
the  plaintiff's  presence,  and  which  the  plaintiff  saw.  He 
is  confirmed  also  by  all  the  inferences  rightfully  to  be  drawn 
from  the  nature  of  the  case,  and  the  information  then  pos- 
sessed by  both  Priest  and  the  plaintiff. 

It  is  not  claimed  on  the  part  of  the  plaintiff  that  the 
defendant  is  liable  as  a  common  carrier — an  insurer  of 
property.  The  claim  is  made  solely  upon  the  ground  that 
the  defendant  as  plaintiff's  agent  has  violated  instructions  as 
to  the  forwarding  the  property. 

The  defendant  claims  with  confidence,  that  there  were  no 
such  clear,  specific  instructions  as  would  justify  it,  under  the 
circumstances,  in  stopping  the  property  at  Albany,  on  the 
refusal  of  the  People's  Line  to  take  it — that  it  acted  pru- 
dently and  righfully  under  the  circumstances,  and  is  not 
therefore,  liable  in  the  action. 

MULLIN,  Referee. — The  court  of  appeals,  (33  N.  T.  Eep., 
610,)  having  held,  when  this  case  was  before  it,  that  on 
the  evidence  then  presented  that  there  was  a  breach  of  duty 
by  the  defendant,  which  implies  that  there  were  instructions 
given  which  it  was  the  duty  of  the  defendant  to  obey,  and 
that  it  had  disobeyed  them;  the  same  conclusion  must  now 
be  drawn  from  the  evidence,  unless  the  evidence  given  by  the 
witness  Priest,  has  so  changed  the  facts  as  to  take  the  case 
out  of  the  legal  rules  applied  to  it  by  the  court  of  appeals. 

Mr.  Priest  is  a  gentleman  of  intelligence  and  integrity, 
and  states  the  facts  as  he  now  remembers  them.  But  this 
was  but  one  transaction  out  of  thousands  in  which  he  has 
been  engaged  during  the  last  thirteen  years,  and  it  is  not 
surprising  that  he  should  not  be  able  to  recall  all  that 
transpired  when  the  bargain  was  made  for  the  carriage  of 
the  tow  in  question.  But  the  surprise  is,  that  he  should  be 
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able  to  remember  as  much  in  relation  to  it  as  he  does.  In 
regard  to  many  of  the  circumstances  attending  the  transac- 
tion, his  recollection  corresponds  with  that  of  Johnson.  It 
is  only  when  they  differ  that  it  becomes  important  to 
determine  which  of  the  two  is  the  most  likely  (being  equally 
credible,)  to  remember  them  accurately. 

Mr.  Johnson  seems  to  have  been  arid  to  be  a  business 
man,  and  must  have  been  in  the  last  thirteen  years,  engaged 
in  a  multitude  of  transactions,  some  of  which  have  made  a 
very  strong  impression  on  his  memory,  and  others  perhaps, 
none  whatever.  When  the  transactions  in  which  a  person 
has  been  engaged  are  not  only  numerous,  but  of  a  uniform 
character,  the  probability  of  their  being  remembered  would 
be  very  slight,  unless  attended  by  something  peculiar  to 
some  one  or  more  of  them.  When  the  transactions  are 
numerous  but  not  of  a  uniform  character,  the  chances  of 
their  being  remembered  are  very  largely  increased. 

It  is  the  mingling  together  of  so  many  circumstances 
nearly  identical  and  yet  distinct  that  confuses  the  memory, 
and  produces  doubt  and  uncertainity,  or  renders  impossible 
the  separation  of  any  one  transaction  from  the  mass  with 
which  the  witness  has  been  connected. 

Johnson,  no  doubt  has  been  concerned  in  the  shipping  of 
large  quantities  of  property,  since  the  fall  of  1854,  but  it  is 
more  than  probable  that  he  has  not  been  concerned  in  one, 
where  Priest  has  been  concerned  in  one  hundred.  The  ship- 
ments by  Johnson,  were  of  property  in  which  he  or  his  firm 
were  personally  interested.  Priest  had  no  personal  interest 
further  than  to  se'e  that  he  performed  his  duty ;  the  loss  fell 
on  Johnson  or  his  firm — none  fell  upon  Priest.  Johnson's 
memory  was  directed  to  the  bargain,  and  instructions  to 
defendant's  agent  very  soon  afterwards.  Priest  does  not 
seem  to  have  had  his  attention  called  to  it,  until  about  the 
time  of  the  trial  of  this  case.  Johnson  swears  positively 
to  what  occurred  at  the  time  of  the  bargain  for  the  carriage 
of  the  tow. 
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Priest  says,  he  has  no  definite  recollection  of  what  occurred 
at  the  time  of  the  bargain.  He  relies  in  part  upon  the  course 
of  business,  upon  the  entry  on  his  books  and  the.  way  bill. 
I  cannot  give  equal  weight  to  the  evidence  of  these  men,  much 
less  can  I  reject  the  evidence  of  Johnson,  and  adopt  that 
of  Priest.  I  think,  Johnson  is  most  likely  to  remember 
what  occurred,  and  although  interested,  I  cannot  disbelieve 
him  in  the  absence  of  any  evidence  affecting  his  character 
for  truth,  and  adopt  that  of  a  witness  unquestionably  truth- 
ful, but  who  does  not  profess  to  remember,  and  who  from 
the  very  nature  of  the  case,  cannot  be  expected  to  remem- 
ber, accurately  or  fully,  the  circumstances  connected  witl^ 
the  bargain  for  the  shipment  of  the  property. 

I  am  constrained  to  find  therefore,  that  Johnson  instructed 
the  agent  of  the  defendant  to  send  the  tow  by  the  People's 
Line,  and  by  no  other. 

This  being  the  instruction,  the  court  of  appeals  holds  that 
the  defendant  was  bound  by  it,  and  it  was  a  breach  of  duty 
not  to  obey  it. 

The  defendant's  counsel  suggests  that  the  property  being 
consigned  to  Ludlow,  in  New  York,  is  evidence  of  the  own- 
ership by  Ludlow,  and  that  he  only  could  give  instructions 
as  to  the  mariner  of  conveying  it  to  New  York,  and  there- 
fore when  it  was  refused  by  the  People's  Line,  the  defend- 
ant stood  in  relation  to  the  property  without  instructions, 
and  was  authorized  to  deliver  it  to  any  safe  and  responsible 
line  to  be  carried  to  New  York. 

In  this,  I  think  he  is  mistaken;  prima facie  the  consignee 
is  owner,  but  the  real  ownership  may  be  shown,  and  when 
shown  the  instructions  of  such  owner  must  be  obeyed, 
unless  the  carrier  while  ignorant  of  the  true  owner,  has  re- 
ceived instructions  from,  or  has  in  some  way  become 
responsible  to  the  apparent  owner,  for  or  in  reference  to 
the  properry,  in  which  event  the  real  owner  cannot  assert 
his  rights  to  the  prejudice  of  the  carrier. 

But  the  contract  made  with  the  carrier,  or  instructions 
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given  by  the  consignor  to  him,  bind  not  only  the  carrier  but 
the  consignee,  and  the  latter,  although  the  real  owner  takes 
the  goods  cum  onere  owner.  The  consignor  is  for  the  pur- 
pose of  the  arrangement  to  carry,  the  agent  of  the  consignee, 
and  his  acts  bind  the  consignor,  as  the  acts  of  any  other 
agent  bind  his  principal  when  acting  within  the  scope  of  his 
authority.  It  was  therefore,  immaterial  whether  the  con- 
signor or  consignee  owned  the  goods — there  is  no  evidence 
that  new  instructions  were  either,  given  by  or  asked  from 
either. 

No  new  instructions  were  needed — a  contingency  had 
•risen  not  contemplated  by  the  parties,  but  one  for  which 
the  instructions  provided,  which  were  to  send  by  the 
People's  Line  only.  The  property  could  not  be  sent  by  that 
line,  it  was  therfore  at  the  terminus  of  the  defendant's  line, 
not  without  instructions  as  to  the  disposition  to  be  made 
of  it,  but  with  positive  instructions  that  it  was  not  to  be 
sent  by  any  mode  of  conveyance  whatever.  It  was  the 
duty  of  the  defendant  to  store  it  and  notify  either  the  con- 
signor or  consignee. 

But  it  is  unnecessary  to  discuss  the  legal  questions,  they 
have  been  disposed  of  by  the  court  of  last  resort,  and  nothing 
I  can  say,  can  give  it  any  more  force  than  it  has  now. 

There  must  be  judgment  for  the  plaintiff. 
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N.  Y.  SUPERIOR  COURT. 

ISAA,C   KIP,   Jr.,  plaintiff  and  appellant  agt.   REUBEN   W. 
HOWES  and  CHARLES  A.  MACY,  defendants  and  respondents. 

Where  a  party  acts  on  the  statement  of  an  agent,  that  he  was  authorized  to  make 
an  offer  for  his  principal,  which  he,  the  agent,  had  no  authority  to  make,  and  which 
the  principal  had  not  by  any  act  of  his  induced  the 'party  to  believe  that  the  agent 
had  authority  to  make — the  party  relying  on  such  untruthful  statement,  must  look 
to  the  agent  only,  for  indemnity  against  loss  arising  therefrom. 

The  facts  and  circumstances  in  this  case — a  transaction  in  obtaining  and  paying  a 
loan  of  money,  by,  and  the  delivery  of  securities  to  the  agent,  held  to  be  within 
the  principles  of  the  above  proposition.  (A  pretty  close  case  it  would  seem,  as  to  the 
sufficiency  of  notice  of  tlie  revocation  of  the  agency,  in  reference  to  which,  judget  might 
perhaps,  honestly  differ  in  opinion). 

Argued,  January,  General  Term,  1869. 

Before  MONELL  JONES  and  FITHIAN,  J.  J. 

Decided,  December  General  Term,  1869. 

APPEAL  from  a  judgment  entered  on  the  report  of  a 
referee. 

The  firm  of  Morse  &  Co.,  (composed  of  Anthony  "W. 
Morse  and  J.  Cady  Brown,)  employed  Charles  E.  Anderson, 
an  exchange  and  general  commission  broker,  to  procure  for 
them  a  loan  on  certain  securities,  and  furnished  him  with 
the  securities  for  that  purpose  j  under  this  authority,  An- 
derson procured  a  loan  from  defendants,  for  said  Morse  & 
Co.,  and  pledged  to  defendants  as  security  for  such  loan, 
the  securities  with  which  Morse  &  Co.,  had  furnished  him. 
At  the  maturity  of  the  loan,  Anderson  paid  the  defendants 
the  amount  of  the  loan,  with  the  interest  thereon,  and  took 
up  the  securities  which  had  been  pledged  therefor.  In  this 
transaction  of  Anderson,  Morse  &  Co.,  acquiesced. 

Afterwards  said  Morse  &  Co.,  again  employed  Anderson 
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to  procure  for  them  a  loan  of  $30,000,  on  certain  securities, 
and  furnished  him  with  the  securities  for  that  purpose. 
Under  this  authority,  Anderson  procured  the  loan  of  $30,000 
from  defendants  for  Morse  &  Co.,  and  pledged  to  the 
defendants  as  security  for  such  loan,  the  securities  which 
Morse  &  Co.,  had  furnished  him.  At  the  maturity  of  this 
loan  of  $30,000,  Morse  &  Co.,  furnished  Anderson  with  the 
means  to  pay  the  same,  and  directed  him  to  go  to  defend- 
ants, pay  the  loan  and  take  up  the  securities  which  had 
been  pledged  therefor.  Accordingly,  Anderson  went  to 
defendants,  tendered  them  the  amount  of  the  loan,  and  in- 
terest thereon,  and  requested  them  to  deliver  the  securities 
to  him.  Defendants  refused  to  accept  the  tender  or  to 
deliver  the  securities,  claiming  that  they  had  a  further  lien 
on  the  securities  for  about  $2,700  for  a  balance  on  a  stock 
transaction.  Anderson  thereupon,  on  the  same  day  returned 
to  Morse  &  Co.,  and  returned  to  them  the  means  with 
which  they  had  furnished  him  to  pay  said  loan,  stating  to 
them  the  demand  of  defendants,  for  the  payment  of  the 
balance  on  the  stock  transaction,  to  which  demand  Morse  & 
Co.,  declined  to  accede. 

After  this,  Anderson  being  in  the  office  of  defendcints  on 
several  occasions,  defendants  had  conversations  with  him 
about  the  settlement  of  the  loan. 

Thereafter,  one  of  the  defendants,  met  Anthony  W.  Morse 
in  the  street,  and  told  him  that  defendants  wanted  the  loan 
settled  and  paid,  that  Anderson  had  been  to  see  them 
several  times  about  it  j  but  no  settlement  had  yet  been 
made,  and  defendants  wished  it  closed,  to  which  Morse 
replied,  that  he  would  see  to  it  and  have  it  settled. 

About  fifteen  days  after  this  conversation,  defendants  sent 
for  Anderson  to  come  and  see  them,  he  came  and  said  ''he 
would  get  an  offer  from  Morse  &  Co.,  in  final  settlement." 
Mr.  Howes,  one  of  the  defendants  said,  "very  well  let  us 
hear  it."  Anderson  then  left  defendant's  office,  and  after- 
wards returned  and  made  an  offer  which  he  &iud  h.?  had  got. 
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This  offer  was  declined.  Anderson  again  left,  and  returned 
with  an  offer  of  $32,000,  which  he  said  was  the  best  offer 
he  could  get  from  Morse  &  Co.  This  offer  was  accepted. 
The  defendants  then  sent  with  Anderson  a  clerk  with  the 
securities.  The  clerk  and  Anderson  went  to  the  Phoenix 
Bank,  where  said  Anderson  pledged  the  securities  to  that 
bank,  for  a  loan  of  over  $32,000,  made  by  it  to  him. 

Anderson,  of  the  money  thus  loaned  to  him  by  the 
Phoenix  Bank,  paid  to  the  defendants  $32,000,  for  the  loan 
of  $30,000  made  by  them  to  Morse  &  Co.,  the  interest 
thereon  and  about  $1,500  on  the  stock  transaction. 

Anderson  never  went  to  see  or  had  any  communication 
with  Morse  &  Co.,  or  any  member  of  the  firm  after  the 
•occasion  before  mentioned,  in  which  he  returned  to  them 
the  means  which  they  had  provided  him  with  to  pay  said 
loan  of  $30,000,  and  take  up  the  securities. 

Neither  Morse  &  Co.,  nor  the  plaintiff,  their  assignee, 
have  ever  received  back  the  securities  so  pledged  by  them 
to  defendants  as  security  for  said  loan  of  $30,000.  On  the 
19th  day  of  April,  1864,  Morse  &  Co.,  assigned  to  the 
plaintiff,  the  said  securities  so  pledged  to  defendants,  in 
consideration  that  the  plaintiff  should  pay  the  loan  and 
interest. 

After  the  assignment,  the  plaintiff'tendered  the  defendants 
the  amount  of  the  loan  of  $30,000  and  interest,  and 
demanded  the  securities  with  which  demand  defendants  re- 
fused to  comply. 

This  action  is  brought  to  recover  damages  for  the  con- 
version by  defendants  of  the  securities. 

The  referee  before  whom  the  action  was  tried,  reports 
that  the  delivery  of  the  securities  to  Anderson,  discharged 
the  defendants  from  the  liability,  or  accountability  to  Morse 
&  Co.,  or  to  plaintiffs  for  the  same,  or  any  part  thereof;  and 
further  reported  the  defendants  were  entitled  to  judgment, 
that  the  complaint  be  dismissed  with  costs. 

On  this  report  judgment  was  entered,  that  the  complaint 
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be  dismissed  on  the  merits  of  the  action,  and  that  defendants 
recover  of  plaintiffs  $1151  14-100,  for  their  costs  in  this 
action. 

From  this  judgment,  plaintiff  appeals  to  the  general 
term. 

On  the  argument  it  was  conceded,  that  defendants  had 
no  lien  on  the  securities  for  the  alleged  balance  due  on  the 
stock  transaction. 

HOOPER  C.  VAN  VORST,  of  counsel  for  appellant. 
BUCKHAM  &  SMALES,  attorneys  for  appellant. 
FRANCIS  C.  BARLOW,  of  counsel  for  respondents. 
BARLOW  &  HYATT,  attorneys  for  respondents. 

By  the  court,  JONES,  J. — I  think  the  evidence  amply 
sufficient  to  prove  an  authority  in  Anderson,  as  to  the 
defendants  to  repay  to  them  the  loans  obtained  from  them, 
and  to  take  up  the  securities  pledged  by  him  therefor. 
Such  authority  would  continue  as  to  the  defendants  until 
they  were  apprised  of  its  termination,  a  notice  to  them  of 
the  revocation  of  the  authority  would  terminate  it  as  to 
them  ;  but  it  may  be  terminated  as  to  them  in  other  ways, 
such  as  a  knowledge  of  circumstances  inconsistent  with  its 
continuance. 

In  this  case  Anderson  as  he  had  before  done,  went  to  the 
defendants  with  funds  to  re-pay  the  loan  of  $30,000,  and 
take  up  the  securities;  he  tendered  the  amount  due  on  the 
loan,  and  demanded  the  securities ;  but  defendants  refused 
to  receive  the  amount,  and  deliver  up  the  securities  on  the 
ground  that  they  had  a  demand  against  Morse  &  Co., 
arising  out  of  a  stock  transaction,  which  they  claimed  was 
a  lien  on  the  securities,  and  should  be  paid  before  they 
surrendered  the  securities. 

Now  it  is  clear  that  Morse  &  Co.,  had  given  Anderson  no 
power  either  to  adjust  any  such  claim,  or  pay  th%same  as 
a  condition  of  receiving  back  the  securities,  nor  had  they 
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done  anything,  which  could  lead  defendants  to  believe  that 
Anderson  was  invested  with  such  a  power.  Hence,  we 
find  that  Anderson  did  not  at  that  time  enter  into  negotia- 
tion concerning  this  additional  claim,  or  make  any  offer 
concerning  it;  but  on  the  refusal  of  defendants  to  accept 
the  amount  due  on  the  loan  and  redeliver  the  securities,  left 
their  office  with  the  amount  in  his  possession  leaving  the 
securities  in  defendants  possession. 

The  attitude  of  the  defendants  then,  was  that  of  retaining 
the  securities  under  a  claim,  to  hold  for  a  demand  which 
Anderson  had  no  authority  to  allow  or  settle,  and  this  was 
known  to  them. 

That  claim  could  only  he  settled  by  the  principals. 

Their  decision  on  this  claim,  placed  the  matter  in  a 
position  in  which  the  agent  could  no  longer  act  under  his 
anthority,  and  was  a  circumstance  inconsistent  with  the 
continuance  of  an  authority  which  by  reason  thereof,  was 
wholly  inadequate  to  deal  with  the  altered  condition  of 
matters,  and  the  continuance  whereof  would  consequently 
be  wholly  aimless  and  purposeless. 

All  this  was  known  to  defendants,  but  as  the  termination 
of  the  authority,  by  reason  of  such  a  circumstance,  depends 
on  the  presumption  founded  on  knowledge  of  the  human 
character,  and  of  the  motives,  passions  and  feelings  by 
which  ithe  mind  is  usually  influenced,  which  knowledge 
every  man  is  presumed  to  have  acquired  from  experience, 
(1  Stark  Ev.  p.,  48,  50,)  that  a  principal  will  not  continue 
an  authority  which  is  inapplicable  and  of  no  use  under  the 
circumstances  which  have  arisen  since  it  was  conferred,  it 
fo.llows  that  a  party  may,  even  though  he  is  aware  of  cir- 
cumstances which  when  they  come  to  the  knowledge  of 
the  principal,  would  opperate  to  determine  the  authority 
of  the  agent,  assume  that  the  agency  continues  until  the 
lapse  of  a  reasonable  time  for  the  communication  of  the 
circumstances  to  the  principal,  since,  until  such  com- 
munication, there  can  be  no  presumption  of  a  withdrawal 
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of  the  original  authority.  Indeed,  the  authority  would 
continue  until  actual  notice  to  the  principal;  but  if  the 
third  party  suffers  a  reasonable  time  for  the  communication 
to  be  made  to  elapse,  and  thereafter  acts  on  the  assumption, 
that  the  authority  still  exists,  he  does  so  at  the  peril  of  its 
being  shown  that  the  principal  had  notice  before  he  acted  ; 
for  he  is  bound  to  recognize  the  presumption,  that  in  .the 
ordinary  course  ot  business  matters,  and  of  the  general 
affairs  of  men,  communication  of  the  facts  will  be  made  to 
the  principal  within  a  reasonable  time,  what  that  reasonable 
time  will  be,  will  depend  of  course,  on  the  circumstances  of 
each  case. 

In  the  present  case,  all  the  parties  did  business  in  the 
lower  part  of  the  city,  a  reasonable  time  to  allow  for  the 
communication  to  Morse  &  Co.,  of  the  defendant's  decision 
on  the  further  claim,  could  not  exceed  the  day  after  the 
transaction.  In  fact,  Morse  &  Co.,  had  notice  of  such 
decision  immediately. 

It  follows  that,  at  the  time  of  negotiation  and  settlement 
hereafter  mentioned,  the  authority  of  Anderson  to  receive 
the  securities  on  the  payment  of  the  loans  was  terminated 
as  to  the  defendants. 

As  however,  an  authority  terminated  by  actual  notice, 
may  be  renewed  by  subsequent  acts  of  the  principal,  so 
may  one  terminated  by  the  happening  of  circumstances  in- 
consistent with  its  continuance. 

The  only  act  of  Morse  &  Co.,  which  can  possibly  have 
such  an  effect  is,  the  conversation  found  by  the  referee  to 
have  been  had  between  Anthony  W.  Morse  and  Mr.  Howes, 
which  was  as  follows:  "  I,  (Howes,)  met  Mr.  Anthony  W. 
Morse,  in  William  street,  in  New  York,  and  stated  to  him, 
that  Anderson  had  been  to  see  us  (the  defendants,)  several 
times  in  reference  to  the  loan  of  $30,000,  but  no  settle- 
ment had  been  made,  and  we^  wanted  it  closed  up.  Mr. 
Morse  answered  that  he  would  see  to  it;  or  words  to  that 
effect." 


NEW  YORK  PRACTICE  REPORTS.        145 

Kip  agt.  Howes. 

This  conversation  clearly  conferred  no  actual  authority  on 
Anderson,  to  receive  the  securities. 

The  question  then  is,  was  it  calculated  to  induce  in  the 
mind  of  Mr.  Howes,  the  belief  that  Anderson  was  authorized 
to  adjust  the  dispute  about  that  loan,  and  to  receive  the 
securities,  and  did  the  defendants  act  on  the  belief  thus  in- 
dicated ? 

Anderson  had  been  the  broker  through  whom  the  loan 
was  procured  from  defendants. 

It  was  natural  that  defendants  should  apply  to  him.  to 
endeavor  to  procure  a  settlement,  and  it  would  be  equally 
natural  that  he  should  feel  some  interest  in  having  it 
settled. 

The  conversation  in  question   taking  place  under  these 
circumstances  is,  in  my  view  insufficient  to  induce  a  belief 
that  Anderson  was  authorized  to  make  a  settlement  and 
receive  the  securities. 

Howes  mentions  a  fact,  which  under  the  circumstances 
was  well  attributable  to  causes  other  than  an  assumption  on 
the  part  of  Anderson,  to  act  as  agent  for  Morse  &  Co. 

Morse  does  so  attribute  it,  and  in  his  answer  says,  not 
'*  I  will  see  him,"  but  "  I  will  see  to  it."  Thereby  in- 
timating that  he  himself,  and  not  Anderson  would  attend  to 
the  settlement  of  the  matters. 

This  view  is  strengthened  by  what  subsequently  took 
place.  After  the  conversation,  Anderson  did  not  of  his 
own  accord  go  to  the  defendants  to  make  a  settlement,  but 
defendants  sent  for  him,  when  he  carne  he  said  he  would 
get  an  offer  from  Morse  &  Co.,  for  a  final  settlement. 

This  clearly  shows  that  Anderson  did  not  himself  con- 
sider, that  he  had  any  power  under  any  previous  authority 
to  act  further  in  the  matter  without  instructions  from 
Morse  &  Co.,  and  plainly  indicated  to  defendants  that  he 
had  no  such  power.  He  does  not  come  himself  to  propose 
a  settlement,  which  might  be  a  holding  out  by  him,  that  he 
came  at  the  direction  of  Morse  &  Co.,  but  he  comes  at  the 
VOL.  XXXIX.  10 
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request  of  the  defendants,  and  he  in  effect  clearly  says :  I 
have  no  power,  but  will  go  to  Morse  &  Co.,  and  see  if  I 
can  get  power. 

Now  if  defendants  had  derived  the  impression  from  the 
conversation,  that  Anderson  was  empowered  to  make  a 
settlement,  this  statement  of  Andersons  would  naturally 
create  surprise,  and  call  forth  an  allusion  to  the  conversa- 
tion. If  defendants  did  get  an  impression  from  the  con- 
versation, that  Anderson  was  empowered  to  act,  it  seems 
to  me  it  must  have  been  a  very  weak  one,  and  must  have 
been  entirely  dissipated  by  the  action  of  Anderson  when 
they  sent  for  him. 

These  views  lead  to  the  conclusion  that  defendants  acted 
•on  the  statement  of  Anderson,  that  he  was  authorized  to 
make  an  offer  which  he  had  no  authority  to  make,  and 
which  Morse  &  Co.,  had  not  by  any  act  of  theirs  induced 
•defendants. to  believe  that  he  had  authority  to  make. 

Having  relied  on  such  untruthful  statement,  they  can 
look  to  Anderson  only,  for  indemnity  against  loss  arising 
.therefrom. 

Judgment  reversed,  new  trial  ordered,  and  order  of 
reference  vacated  with  costs  of  appeal  to  the  appellant,  to 
.abide  the  event. 

FITHIAN,  J.,  concurred. 
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COURT  OF  APPEALS. 

ELIZABETH  ANN  TANTON,  as  the  sole  executrix,  &c.,  of  the 
estate  of  the  late  JESSE  TANTON,  deceased,  appellant,  agt. 
JACOB  GROH  and  MICHAEL  GROH,  respondents. 

Where  on  application  for  an  order  of  interpleader,  under  $  12U  of  the  Code,  the  court 
obtains  jurisdiction  of  the  matter,  the  granting  or  refusing  the  order  is  in  the  dis- 
cretion of  the  court  below,  and  is  not  the  subject  of  review  in  this  court. 

An  order  of  interpleader  may  be  procured  in  an  action  for  the  foreclosure  of  a  mort- 
gage— and  where  the  only  matter  in  dispute  is  the  ownership  of  the  mortgage — one 
claimant  being  the  mortgagee  named  in  the  mortgage,  and  the  other  the  possessor 
of  the  mortgage,  without,  any  other  evidence  of  title,  and  both  demanding  pay- 
ment of  the  mortgagors,  it  is  a  proper  case  for  the  protection  of  the  mortgagors 
by  an  interpleader  under  this  section,  where  an  action  is  instituted  by  one  of  the 
claimants  for  the  foreclosure  of  the  mortgage. 

September  Term,  1869. 

APPEAL  from  an  order  of  interpleader  granted  at  special 
term  and  affirmed  at  general  term  in  the  first  judicial  dis- 
trict. 

CLARK  B.  WHEELER,  attorney,  and 
A.  J.  PARKER,  counsel  for  appellant. 

This  action  was  brought  for  the  foreclosure  of  a  mortgage 
for  $1,200,  executed  by  the  above-named  respondents  to  one 
Louisa  T.  Milman,  upon  property  in  New  York  City,  dated 
March  17,  1864,  payable  in  three  years,  and  which  the  said 
mortgagee,  in  the  month  of  April,  1866,  sold,  assigned  and 
delivered  to  Jesse  Tanton,  her  father,  (the  testator,)  for 
$1,200  in  cash,  which  he  paid  to  her.  He  died  April  25, 
1868,  leaving  a  will  dated  July  2, 1846,  and  a  codicil  thereto, 
dated  June  20,  1855,  in  which  codicil  he  appointed  his  wife 
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(the  present  plaintiff')  sole  executrix.  The  will  and  codicil 
were  duly  proved  before  the  surrogate  of  New  York,  June 
9,  1868,  and  letters  testamentary  granted  to  her,  The  mort- 
gagee claims  (verbally)  the  right  to  compel  these  respondents 
to  pay  her  the  money  again  and  thus  receive  it  twice,  be- 
cause she  omitted  to  execute  the  assignment  in  writing. 

The  plaintiff  is  the  mother  of  Louisa  T.  Milman,  and  the 
said  bond  and  mortgage  form  a  part  of  the  assets  of  the  said 
estate.  After  the  sale  and  delivery  of  the  said  bond  and 
mortgage,  the  testator  deposited  them  in  his  iron  safe  in  his 
own  room,  under  his  absolute  control,  and  said  Louisa,  as 
his  clerk  or  agent,  collected  from  thet?e  respondents  the  in- 
terest due  upon  the  bond  and  mortgage  from  time  to  time, 
until  his  death,  and  paid  it  over  to  him.  The  bond  and 
mortgage  were  found  by  the  plaintiff  in  the  iron  safe  a  few 
days  after  the  death  of  the  testator. 

•After  the  service  of  the  summons  and  complaint  in  this 
action,  and  before  the  time  for  answering  had  expired,  upon 
an  order  to  show  cause  and  other  papers,  a  motion,  in  the 
nature  of  a  bill  of  interpleader  was  made  on  the  behalf  of 
these  respondents,  and  also  of  said  mortgagee  and  assignor, 
and  granted. 

The  affidavit  of  Louisa  T.  Milman  was  not  served  upon 
the  attorney  for  the  appellant,  and  it  was  objected  to,  both 
at  special  and  general  terms,  on  that  ground,  but  overruled, 
and  because  the  said  mortgagee  and  assignor  was  not  a 
proper  party  to  the  action,  and  had  no  interest  therein. 
From  this  order  an  appeal  was  taken  to  the  general  term  of 
the  supreme  court,  which  was  slightly  modified  and  affirmed. 

The  plaintiff  appeals  to  this  court. 

I.  "  Affidavits  which  have  not  been  served  cannot  be  used 
in  support  of  a  motion."     (Rule  49.)     (4  Abb.  Dig.  89,  90.) 

II.  This  motion  was  premature.     It  is  controlled  by  the 
practice  in  the  old  court  of  chancery.     (W.  Life' Ins.  Co. 
agt.  Lawrence,  28  How.,  435.     BARNARD,  J.) 

III.  No  such  order,  as  the  one  appealed  from,  was  asked 
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for  in  the  moving  papers.  It  is  the  duty  of  the  prevailing 
party  to  see  that  the  order  conforms  to  the  decision.  (Savage 
agt.  Eelyea,  3  How.,  276,  WILLARD,  J.) 

No  notice  of  motion  was  served  upon  the  attorney  for  the 
plaintiff,  as  is  recited  in  the  order.  The  defendants  cannot 
have  more  than  what  they  ask  for  in  the  order  to  show 
cause. 

The  particular  grouno's  of  a  motion  should  appear  plainly, 
either  by  the  notice  of  motion  or  the  affidavits.  (Ellis  agt. 
Jones,  9  How.,  296,  GRIDLEY,  J".;  Bowman  agt.  Sheldon,  5 
Sanf.,  660,  DUER,  J.;  Bailey  agt.  Lane,  13  Abb.,  354,  G. 
T.,  1st  dist.) 

In  the  case  of  Mann  agt.  Brooks,  (7  How.,  457,  458,)  this 
court  says:  "  CADY,  J. — Relief  has  sometimes  been  granted 
on  a  notice  as  general  as  this,  but  I  am  inclined  .to  believe 
that  it  would  tend  to  prevent  surprise  if  the  court  would 
not  listen  to  a  prayer  until  the  petitioner  has  discovered, 
and  is  able  to  give  notice  of  what  he  wants." 

IV.  Neither  §  118  or  §  122  of  the  Code  is  applicable  to 
a  case  like  this.     They  apply  only  to  some  actions  on  con- 
tract, and  to  those  for  the  recovery  of  specific  real  property 
or  specific  personal  property.     This  is  an  action  for  relief, 
and  not  such  an. one  as  is  referred  to  in  those  sections. 

The  remedy  of  Louisa  T.  Milman,  (the  assignor,)  if  any, 
is  to  sue  the  estate  for  the  bond  and  mortgage,  or,  money 
represented  by  them ;  nqt  by  giving  verbal  notice  to  the 
defendants  not  to  pay  the  money  to  the  plaintiff.  (See  the 
Summons;  Code,  §  129;  Wilson  agt.  Duncan,  11  Abb.,  3, 
Superior  Ct.,  G.  T.;  Kelsey  agt.  Murray,  28  How.,  243, 
INGRAIIAM,  J.;  U.  S.  .Trust  Co.  agt.  Wiley  et  al.,  41  Barb., 
477,  G.  T.,  1st  Dist.;  Judd  agt.  Young,  7  How.,  79,  SHANK- 
LAND,  J.;  Tollman  agt.  Hollister,  9  How.,  508,  STRONG,  J"./ 
Dayton  agt.  Wilkes,  5  Bosw.,  655,  BOSWORTH,  J.;  Hornby 
agt.  Gordon,  9  Bosw.,  656,  MONELL,  J.;  Trigg  agt.  Hits, 
17  Alb.,  436,  G.  T.,  1st  Dist.) 

V.  The  court  will  not,  in  an  action  like  this,  allow  new 
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parties,  defendants,  to  be  substituted  against  the  will  of  the 
plaintiff.  The  assignor  having  parted  with  her  interest,  her 
presence  is  no  more  necessary  to  the  determination  of  the 
action  than  is  that  of  a  former  owner  of  the  property.  She 
cannot  satisfy  the  mortgage,  because  she  has  no  right  to 
receive  the  money.  (Sawyer  agt.  Chambers,  11  Abb.,  110. 
INGRAHAM,  «7.;  Freeman  agt.  Newton,  3  E.  D.  Smith,  250. 
G>T.) 

VI.  The  affidavits  of  the  moving  party  are  insufficient. 
They  should  show  : 

1.  That  the  defendants  have  served  notice  in  writing  upon 
this  claimant ; 

2.  That  she  has  made  her  claim  of  them  in  writing; 

3.  Should  admit  or  show  a  right  in  two  or  more  claim- 
ants, and  who  they  are,  and  what  their  claims  are  ; 

4.  Should  state  that  time  for  answering  has  expired; 

5.  Should  state  the  defendants  are  quite  indifferent  as  to 
the  result; 

6.  That  the  defendants  claim  no  beneficial  interest  in  the 
subject; 

7.  That  they  have  not,  by  their  own  acts,  placed  them- 
selves in  a  position  to  be  sued ; 

8.  Should  state  on  what  the  claims  of  the  claimant  rest,  or 

9.  That  the  defendants  are  ignorant  of  them,  or 

10.  That  the  defendant's  do  not  know  to  whom  they  can 
safely  pay  the  amount  claimed; 

11.  Must  show  that  the  claimant  is  ready  and  willing  to 
be  substituted  as  the  defendant  and  must  state  her  pecuni- 
ary responsibility,  so  as  to  be  able  to  pay  costs. 

(2  Barb.  Ch.  Pr.,  120,  121,  573;-  Wilson  agt.  Dunean, 
11  Abb.,  7,  Su.  Ct.  G.  T.;  Sherman  agt.  Partridge,  11  How., 
154,  DUER,  J.;  Vosburgh  agt.  Huntington,  15  Abb.,  254, 
MULLIN,  J.;  Atkinson  agt.  Hanks,  I  Cow.,  703  ;  2  Whitta- 
Tcer's  Practice,  3d  ed.,  16,  17,  and  cases  cited;  Lund  agt. 
Savings  Sank,  20  How.,  461,  HOGEBOOM,  J.;  Affirmed,  23 
How.,  258,  G.  T.,  1st  List.;  Marvin  agt.  Elwood,  11  Paige, 
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374  ;  Fletcher  agt.  Troy  Savings  Bank,  14  How.,  383  ;  Lund 
agt.  Savings  Sank,  37  Barb.,  129.) 

Where  the  controversy  arises  under  a  written  instrument, 
its  exact  provisions  should  be  given  by  the  moving  party. 
(  1  Whittaker's  Practice,  3d  ed.,  952,  and  cases  cited.) 

VII.  Here  was  a  valid,  legal  and  equitable  assignment  of 
the  bond  and  mortgage  by  the  mortgagee  to  the  testator, 
though  not  in  writing;  and  therefore  Louisa  T.  Milman  has 
no  interest  in  the  bond  and  mortgage,  and  should  not  be 
made  a  party.    (  Green  agt.  Hart,  1  Johns.,  580  ;  Johnson  agt. 
Hart,  3  Johns.  Cases  in  Error,  322  ;  Jackson.agt.  Willard,  4 
Johns.,  42;  Eunyan  agt.  Mersereau,  11  Johns.,  534;  Daw- 
son  agt.  Coles,  16  Johns.,  54  ;  Prescott  agt.  Hull,  17  Johns., 
292  ;  Briggs  agt.  Dorr,  19  Johns.,  96  ;  Ford  agt.  Stuart, 
19  Johns.,  344;   Gould  agt.  Ellery,  39  _Bar&.,  163,  G.  T., 
1st  Dist.,  Opinion  by  INGRAHAM,  J.;   Voorhies*  Code,  9th  ed., 
112,  l(Form  of  Assignment"/  Hastings  agt.  McKiiley,  1  E. 
D.  Smith,  277,  G.  T.) 

VIII.  The  testator  having  purchased  this  bond  and  mort- 
gage of  the   mortgagee,  and  paid  the  full  value  for  them, 
and  she  having  delivered  them  to  him,  who  owned  and  held 
them  at  the  time  of  his  death,  the  plaintiff  on  producing 
them  in   court,  has  a  right  to  recover  upon  them,  against 
the   present    defendants   without    joining   or   substituting 
others.     (  James  agt.    Chalmers,  2  Seld.,  209  ;    Gould  agt. 
Ellery,  39  Barb.,  163,  G.  T.  1st  Dist.,  opinion  fo/  INGRAHAM, 
J"./  Moltram  agt.  Mills,  1  Sanclf.,  37  ;  Freeman  agt.  Newton, 
3  E.  D.  Smith,  250,  G.  T.) 

IH.  The  order  appealed  from  should  be  reversed,  with 
costs  and  disbursements  in  the  court  below,  and  of  both 
appeals,  to  be  paid  either  by  the  respondents  or  the  mort- 
gagee. 

The  costs  are  discretionary  with  the  court.  (Code,  <§>§ 
304,  306.) 

JAMES,  J.  —  This  order,  as  modified  by  the  general  term, 
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was  both  just  and  right.  The  action  wss  to  foreclose  a 
mortgage  made  by  defendants  to  Louisa  T.  Milman  and 
claimed  to  be  held  by  the  plaintiff  as  part  of  the  assets  of 
her  trust. 

The  execution  and  validity  of  the  mortgage  were  not 
denied.  It  was  admitted  to  be  due,  and  the  mortgagors 
did  not  wish  to  control  or  delay  its  payment;  on  the  con- 
trary, they  had  the  money  and  were  anxious  to  satisfy  and 
discharge  the  mortgage.  But  the  mortgagee  still  claimed 
the  mortgage  as  her  property,  and  the  money  due  upon  it, 
as  due  to  her.  She  declared  that  she  had  never  parted  with 
her  title  to  it,  and  had  notified  the  defendants  of  this,  and 
forbidden  them  to  pay  it  to  the  plaintiff.  The  plaintiff  had 
found  the  instrument  among  her  testator's  effects,  but  there 
was  no  written  assignment  attached,  and  none  could  be 
found  to  verify  the  testator's  title. 

Under  this  state  of  facts,  the  defendants  procured  the 
order  appealed  from.  The  Code,  ^  122,  provides  that:  "a 
defendant  against  whom  an  action  is  pending  upon  a  con- 
tract, or  for  specific  real  or  personal  property,  may,  at  any 
time  before  answer,  upon  affidavit  that  a  person  not  a  party 
to  the  action,  and  without  collusion  with  him,  makes  a  de- 
mand against  him  for  the  same  debt  or  property,  upon  due 
notice  to  such  person  and  the  adverse  party,  apply  to  the 
court  for  an  order  to  substitute  such  person  in  his  place, 
and  discharge  him  from  liability  to  either  party,  on  his  de- 
positing in  court  the  amount  of  the  debt,  or  delivering  the 
property,  or  its  value,  to  such  peason  as  the  court  may 
direct,  and  the  court  may,  in  its  discretion  'make  the  order." 

This  order  was  based  upon  an  affidavit  of  the  defendants 
entitled  in  the  action,  setting  forth  that  said  mortgagee  has 
made  demand  upon  them  for  the  payment  to  her  of  the 
amount  due  on  said  mortgage,  and  has  notified  them  not  to 
pay  said  mortgage  to  any  person  but  her,  and  claims  that 
she  is  the  sole  and  lawful  owner  of  the  said  mortgage,  and 
that  said  claim  or  demand  was  made  without  any  collusion 
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or  understanding  between  said  Louisa  and  defendants,  or 
either  of  them  ;  also  upon  an  affidavit  of  their  attorney  that 
no  answer  to  the  action  had  been  put  in,  and  that  he  knew, 
of  his  own  personal  knowledge,  that  Louisa  T.  Milman  had 
claimed  and  now  claims  that  said  mortgage  is  her  property, 
and  that  no  other  person  has  any  interest  in  the  same ;  also 
affidavits  of  service  of  notice  of  this  application  upon  said 
Louisa  T.  Milman  and  the  plaintiff's  attorney ;  also,  the 
affidavit  of  said  Louisa  T.  Milman,  that  said  mortgage  is  her 
sole  and  exclusive  property,  that  she  never  assigned  or 
agreed  to  assign  the  same,  or  any  interest  therein,  nor  ever 
received  any  consideration  for  any  assignment  thereof;  also 
the  summons  and  complaint,  and  also  upon  the  affidavit  of 
the  plaintiff's  attorney,  in  opposition,  that  said  Louisa  T. 
Milman  did,  in  April,  1866,  sell  and  assign  to  plaintiff's 
testator  said  mortgage,  and  the  oond  accompanying  the 
same. 

These  affidavits  gave  the  special  term  jurisdiction  in  the 
matter  of  the  application ;  and  the  allowance  of  the  order 
was  in  its  discretion.  It  is  so  declared  by  the  Code,  and 
being  discretionary,  it  most  clearly  was  not  the  subject  of 
review.  I  am,  therefore,  of  the  opinion  that  the  appeal 
should  be  dismissed. 

If,  however,  the  order  is  appealable,  it  should  be  affirmed. 
Its  justice  to  the  defendants  is  too  transparent  to  require 
illustration.  They  make  no  contest;  they  admit  the  obli- 
gation, that  it  is  past  due  and  desire  to  pay  it.  The  contest 
is  between  others  for  the  money.  The  instrument  is  not 
negotiable ;  one  claimant  is  the  payee  named  in  the  mort- 
gage, without  possession  ;  the  other  is  the  possessor  of  the 
mortgage,  without  any  other  evidence  of  title.  The  only 
matter  in  dispute  is  the  ownership  of  the  mortgage.  In 
that  the  defendants  have  no  interest.  It  is  asserted  that 
sustaining  this  order  will  produce  litigation  and  complica- 
tion between  mother  and  daughter ;  but  that  is  a  matter 
the  ceurt  cannot  consider  j  it  is  not  an  element  in  the  case. 
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The  Code,  §  122,  provides  for  protection  to  a  defendant, 
and  if  a  case  is  presented  showing  him  entitled  to  the  bene- 
fit of  its  provisions  in  thfe  discretion  of  the  court  below, 
this  court  cannot  review  it,  because  it  may  produce  com- 
plication between  the  several  claimants  of  the  fund.  On 
the  merits  the  order  should  be  affirmed. 
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In  re  Lewis. 


U.  S.  DISTRICT  COURT. 
In  re  HENRY 


A  witness  called  as  an  expert,  passed  his  direct  examination,  showing  that  the 
debtor  had  falsified  some  of  his  books  of  account,  &c  :  On  his  cross-examination 
he  refused  to  answer  questions  irrelevant  to  the  matter  at  issue,  claiming  the  pro- 
tection of  the  register,  and  pleading  that  a  truthful  answer  would  bring  upon  him 
moral  turpitude,  or  would  tend  to  degrade  and  humiliate  him.  The  witness  is  a 
foreigner,  and  the  questions  asked  referred  to  a  time  previous  to  his  residence  in 
the  United  States: 

Held,  That  as  the  question  put  to  the  witness  did  not  relate  to  any  matter  of  fact  in 
issue,  or  to  any  matter  contained  in  his  direct  testimony,  and  as  a  truthful  answer 
to  it  would  tend  to  degrade  him,  he  was  not  bound  to  answer  it. 

Southern  District  of  New  York. 

Before  FITCH,  Eegister.  —  This  cause  is  now  pending  be- 
fore me.  A  witness  is  under  examination  on  the  part  of 
the  creditors  of  the  bankrupt's  estate,  for  the  purpose  of 
showing  that  the  petitioner  has  either  destroyed,  altered, 
mutilated  or  falsified,  or  caused  to  be  destroyed,  altered, 
mutilated  or  falsified  some  of  his  books  of  account,  book, 
document  or  writing  relating  thereunto,  contrary  to  the 
provisions  of  section  44  of  the  act. 

The  direct  examination  has  been  closed,  and  the  witness 
is  on  his  cross-examination.  Counsel  for  petitioner  asks  the 
following  questions: 

EXTRACT   FROM   MINUTES. 

Question.  Have  you  at  any  time  been  employed  by  any 
person  or  firm  in  Manchester,  England  ? 

Answer.  I  have,  but  not  in  the  capacity  of  book-keepe,'. 

Q.  By  whom?  what  was  the  nature  of  your  employment? 
and  how  long  did  you  remain  in  it  ? 
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(Objected  to  as  irrelevant  and  immaterial — the  witness 
can  only  be  examined  as  to  the  times  during  which  he  was 
a  book-keeper,  he  being  called  as  an  expert.  Overruled — 
excepted). 

A.  I  cannot  answer  that  question  without  making  ad- 
missions which  would  be  more  or  less  humiliating  to  me. 

Q.  Question  repeated. 

A.  I  decline  to  answer  the  question,  and  ask  the  register's 
protection. 

Counsel  for  bankrupt  insists  upon  the  question  being  an- 
swered, and  asks  that  the  register  direct  the  witness  to  an- 
swer the  question. 

The  register,  I  decide  that  as  the  question  stands,  the 
witness  must  answer  the  question,  unless  he  says,  under 
oath,  that  he  cannot  truthfully  answer  it  without  stating 
facts  or  circumstances  which  would  bring  upon  him  some 
moral  turpitude,  or  the  omission  of  some  offense  prohibted 
by  law. 

Witness,  I  say  the  answer  to  the  question  would  tend  to 
degrade  me. 

The  register  decides  that  degradation  is  moral  turpitude, 
and  comes  within  the  rule  as  laid  down  by  the  courts,  and 
the  witness  is  not  obliged  to  answer  the  question,  and  will 
certify  the  qustion  of  the  district  court. 

Counsel  for  bankrupt. requests  the  register  to  certify  the 
question  to  the  court. 

The  witness  declines  answering  the  question,  and  claims 
the  personal  privilege  of  declining  to  answer  the  question 
on  the  ground  that  a  truthful  answer  to  said  question 
would  tend  to  degrade  him,  &c.,  and  applies  to  the  court 
lor  protection.  The  court,  as  in  duty  bound,  informed  him 
of  his  legal  rights.  (V,  Chan.  Ct.,  1833,  Taylor  agt.  Wood, 
2  Edtv.,  94).  The  witness  again  pleaded  his  privilege,  and 
the  court  decided  as  above  stated.  It  will  be  observed  that 
the  witness  is  a  foreigner,  and  whatever  offenses  he  may 
have  committed  in  England,  he  cannot  be  punished  for 
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them  here ;  but  his  admissions,  or  confessions  of  the  com- 
mission of  any  crime,  or  misdemeanor,  or  of  any  act  which 
exposes  him  to  any  penalty  or  forfeiture  in  any  country,  or 
if  by  answering  the  question,  the  answer  would  tend  to 
such  a  result,  he  is  excused  from  answering  the  question. 
(Court  of  Appeals,  1847,  Henry  agt.  Salem  Bank,  1  N.  Y., 
I  Comst.  83,  affirming,  S.  C.,  2  Den.,  154;  24  Wend., 
360). 

The  right  of  a  witness  to  answer  is  a  personal  privilege ; 
his  right  to  exercise  it  rests  in  his  own  discretion ;  he  uses 
it  at  his  peril.  (N.  Y.  Superior  Court,  Sp.  T.,  1834;  Hurdt 
agt.  Wetmorc,  2  Robt.  697  ;  Southard  agt.  Bedford,  6  Cow. 
255  ;  1845,  People  agt.  Bodine,  1  Den.  281 ;  2  Barb.  216  ; 
People  agt.  Anlantmon,  alias  Mdme.  liestell).  The  courts  of 
this  state  have  for  hears  held  that  a  witness  was  not  com- 
pelled to  answer  any  question,  the  truthful  answer  to 
which  would  have  a  tendency  to  implicate  the  witness  hi 
a  criminal  charge,  or  expose  him  ta  a  penalty.  (24  Wend., 
360).  The  court  is  to  determine  whether  the  answers  he 
may  give,  could  directly  or  indirectly  criminate  him,  by 
furnishing  evidence  of  his  guilt,  by  his  own  admission  ;  even 
if  it  only  established  one  fact  out  of  many  which,  taken 
together,  would  be  sufficient  to  warrant  his  conviction,  his 
privilege  should  be  allowed.  If  the  court  holds  that  the 
answer  might  in  any  way  criminate  the  witness,  the  witness 
is  not  to  be  compelled  to  explain  bow  he  would  be  crim- 
inated by  such  answer.  (In  matter  of  Tappin,  9  How.  Pr., 
394;  Ct.  of  Errors,  1845,  Curtis  agt.  Knox,  2  Den.,  341  ; 
Ct.  of  Appeals,  1848).  And  also  where  answers  to  a 
question  would  have  disgraced  the  witness,  the  privilege 
may  be  pleaded  and  must  be  allowed  by  the  court.  (4 
We-nd.,  250;  Cow.  &  H.,  Notes,  n.  521;  1  Burr's  Tr.  244; 
1  Greenl.  S.,  454;  Ct.  of  Appeals,  1843,  Lohman,  agt. 
People,  I  N.  Y.,  1  Comst.,  83,  affirming,  S.  C..,  2  Barb., 
216). 

In  2   Barb.,    216,   People   agt.   Lohman,    alias   Mdme. 
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liestell,  (Marie  Bodine  case,)  the  court  held  that  where 
a  party  intends  to  coerce  an  answer  from  a  witness 
tending  to  degrade  him,  such  party  is  bound  to  show 
aflirnatively  that,  the  question  is  relevant.  In  the  case 
of  The  People  agt.  Mather,  (4  Wend.,  229,)  the  court  says : 
If  the  witness  was  obliged  to  show  how  the  testimony 
would  affect  him,  the  protection  would  at  once  be  anni- 
hilated. In  this  case,  it  will  be  observed,  the  witness  is  not 
asked  any  question  in  regard  to  which  he  has  testified  in 
his  direct  examination,  or  anything  applicable  to  this  case, 
and  in  no  way  relating  to  the  correctness,  accuracy,  or  the 
way  or  manner  in  which  the  petitioner's  books  of  account 
were  kept.  The  answers,  if  given,  will  not  be  in  any  way 
inconsistent  with  his  testimony  already  given  on  this  trial, 
and  cannot  implicate  him  in  perjury.  (Mitchell  agt.  Hin- 
man,  8  Wend.,  667 ;  People  agt.  Bodine,  L  Den.,  181 ;)  and 
the  authorities  cited  in  these  two  cases  respectively. 

Courts  should  exercise  great  care  in  compelling  witnesses 
to  answer  questions  where  the  witness  claims  the  privilege, 
as  is  claimed  by  this  witness,  and  has  brought  himself  with- 
in the  rule,  as  it  is  a  matter  exclusively  between  the  court 
and  the  witness.  The  opposite  party  cannot  object.  He 
has  no  right  to  insist  upon  the  privilege,  and  require  the 
court  to  exclude  it  on  that  ground,  as  the  witness  has  the 
right  to  waive  his  privilege,  and  if  ordered  to  testify^  he 
may  refuse  and  be  committed.  (3  Hill,  564 ;  Tliomas  agt. 
Newton,  1  Mood.  &  Malk.,  58,  n.  6;  Treat  agt.  Brotvning, 
4  Conn.  .Z?.,  408  ;  Southard  agt.  Eexford,  6  Cow.,  259;  Cowen 
&  HiWs  Notes  to  Phil  Ev.t  784,  &.;  Forbes  agt.  Willard,  54 
Barb.,  520). 

In  the  case  of  Mordaunt  agt.  Mordaunt,  in  England,  a 
suit  for  a  divorce  on  the  part  of  the  husband,  the  Prince  of 
Wales  was  examined  as  a  witness  on  the  part  of  the 
defendant. 

The  court,  Lord  PENZA  MCE,  in  advance  of  any  question 
being  asked  the  Prince,  of.  his  own  accord  stated,  (witness 
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did  not  plead  his  privilege,)  "  That  no  witness  was  bound 
to  make  to  any  question  an  answer  which  would  admit 
that  he  had  been  guilty  of  adultery." 

It  will  be  observed  that  the  court  did  not  confine  the 
answer  to  any  question  as  to  adultery  with  the  defendant, 
but  held  that  "  no  witness  was  bound  to  answer  a.ny  ques- 
tion that  would  admit  he  had  been  guilty  of  adultery." 

This  was  in  conformity  to  the  provisions  of  an  act  of 
parliament  recently  enacted,  in  relation  to  the  privileges  of 
witnesses. 

Judges  should  exercise  a  sound  discretion  and  be 
governed,  in  a  great  measure,  by  the  circumstances  of  the 
case.  If  it  is  apparent  from  the  questions  asked,  that  the 
witness  may  have  committed  some  indiscretion,  or  been 
guilty  of  some  act  of  moral  turpitude  in  times  gone  by, 
which  act,  if  proven,  cannot  in  any  manner  become  rele- 
vant to  the  qnestions  at  issuo,  I  hold  it  to  be  the  duty  of 
the  court  to  shield  a  witness  from  proclaiming  his  own 
infamy,  derelictions  of  duty,  or  of  any  act  involviug  moral 
turpitude,  tending  to  degrade  or  disgrace  him  in  the  esteem 
of  his  fellow  men.  That  whenever  it  is  apparent,  that  a 
witness  shows  signs  of  reformation,  or  any  desire  to  lead  a 
correct  or  virtuous  life,  that  the  judiciary  should  take  the 
first  step  to  encourage  such  laudable  endeavors  on  the  part 
of  any  person,  and  especially  should  not,  unless  the  law 
definitely  requires  it,  allow  its  records  to  contain  the  evi- 
dence of  its  witnesses'  moral  degradation,  particularly  so  in 
this  country,  where  the  waves  of  moral  depravity  and 
pollution  are  so  rapidly  engulfing  our  young  men.  It  may 
well  be  asked,  if  the  judiciary  cannot  or  will  not  stem  the 
tide  or  breast  these  waves — who  can  or  will  ? 

The  courts  enforce  the  attendance  of  witnesses  by  com- 
pulsory process;  disobedience  to  such  mandate  of  the  court 
is  a  crime  punishable  by  the  court,  whose  mandate  has 
been  disobeyed,  by  fine,  imprisonment,  or  both. 

The  judgment  of  the  court  committing  a  party  for  con- 
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tempt  becomes,  by  operation  of  law,  a  conviction.  The 
President  alone,  by  Article  2,  Sec.  2  sub.  I  of  the  con- 
stitution of  the  U.  S.,  can  pardon  or  reprieve  the  person 
convicted  of  the  contempt,  when  the  proceedings  were  in. 
the  U.  S.,  courts.  (In  re  Adams,  36  How.  Pr.  JR.,  57,)  and 
the  cases  there  cited.  And  by  the  Revised  Statutes  of  this 
state,  \\henever  a  party  has  been  guilty  of  a  contempt,  and 
if  actual  injury  has  been  sustained  by  such  misconduct,  a 
fine  shall  be  imposed,  sufficient  to  indemnify  the  party  in- 
jured thereby. 

Witnesses  do  not  volunteer  their  testimony.  They  are 
to  tesify  to  the  truth.  They  are  supposed  to  be  disin- 
terested persons,  unless  parties  to  the  action.  They  are 
entitled  to  the  protection  of  the  court,  both  in  person  and 
in  character.  It  cannot  further  the  ends  of  justice  to 
destroy  the  character  of  a  witness,  especially  when  no 
question  of  veracity  is  raised.  Neither  should  witnesses  be 
placed  in  fear  of  having  their  character  impugned  or  de- 
famed, in  cases  where  no  question  at  issue  before  the  court 
could  warrant  such  a  proceeding. 

The  witness  is  being  examined  as  an  expert.  He  has 
given  testimony  on  his  direct  examination,  in  relation 
to  the  books  of  the  petitioner,  the  manner  in  which 
they  were  kept,  of  inaccuracies,  erasures,  interlinea- 
tions and  defects  therein,  &c.,  as  is  above  stated.  The 
questions  asked  in  his  cross-examination,  to  which  he 
pleads  his  privilege,  do  not  in  any  manner  affect  his  testi- 
mony in  relation  to  the  books.  They  speak  for  themselves. 
He  has  only  testified  to  their  present  condition  as  he  finds 
them  and  has  given  his  opinion  as  an  expert  in  book-keep- 
ing, as  an  accountant,  &c.,  also  his  conclusions  founded  upon 
facts  derived  from  such  examinations. 

After  a  careful  examination  of  the  rules  of  law,  applica- 
ble to  this  case  of  the  national  and  state  courts,  and  of 
various  authorities  both  in  this  country  and  in  Europe,  I 
am  of  the  opinion:  First,  That  the  greatest  latitude  should 
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be  allowed  on  a  cross-examination,  and  such  latitude  rests 
in  the  sound  discretion  of  the  court,  and  that  the  witness 
must  answer  all  questions  pertinent  to  the  issues  being 
tried,  unless  such  questions  come  within  the  rule  of 
privileged  questions  of  which  the  witness  may  avail  himself. 
Second,  That  these  questions  do  come  within  said  rule, 
that  the  witness  has  properly  pleaded  his  privilege  under 
oath,  has  brought  himself  within  the  rule,  and  should  not 
be  compelled  to  answer  them,  as  he  swears  that  the  truthful 
answer  thereunto,  would  tend  to  degrade  him,  &c.  Third, 
That  the  answer  to  the  questions,  though  they  should  tend 
to  the  utter  ruin  of  the  moral  character  of  the  witness,  and 
showed  the  commission  of  offences,  involving  acts  of  the 
greatest  moral  turpitude,  could  not  in  any  manner  benefit 
the  petitioner,  as  the  testimony  of  the  witness  relates  only 
to  the  present  condition  of  the  books  of  the  petitioner,  and 
his  opinion  based  upon  their  present  condition,  as  by  section 
44  of  the  bankrupt  act,  the  court  has  to  pass  upon  all  the 
facts  as  they  appear  from  said  books.  Fourth,  That  the 
questions  are  privileged,  and  I  hold  that  the  witness  need 
not  answer  the  questions. 

BLATCHFORD,  J. — As  the  question  put  to  the  witness 
did  not  relate  to  any  matter  of  fact  in  issue,  or  to  any  matter 
contained  in  his  direct  testimony,  and  as  a  truthful  answer 
to  it  would  tend  to  degrade  him,  he  was  not  bound  to  an- 
swer it. 

Vot  XXXIX.  11 
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SUPREME    COURT. 
HENRY  R.  HOSFORD  agt.   BENJAMIN  BALLARD. 

Where  the  lease  between  the  landlord  and  tenant  provides  that  "  if  the  yearly  rent 
is  not  paid  at  the  time  appointed,  it  shall  be  lawful  for  the  grantor,  his  heirs  and 
assigns,  to  re-enter  upon  the  premises,  and  the  same  to  have  again,  retain,  repossess 
and  enioy,"  the  plaintiff  can  sustain  his  action  of  ejectment  (in  default  of  payment 
of  rent)  under  the  statute  (2  M.  S.,  505,  $  30,)  without  a  demand,  and  without  a 
want  of  sufficient  distress  on  the  premises,  or  a  notice  of  fifteen  days  in  lien 
thereof,  under  the  third  section  of  chapter,  274  of  the  laws  of  1846.  (Following 
the  decision  in  the  case  of  Van  Rensselaer  agt.  Snyder,  3  Kern.,  299). 

It  seems,  that  were  it  an  original  question,  it  would  be  somewhat  doubtful  whether 
the  abolition  of  distress  for  rent,  (act  1846,)  of  itself,  establishes  that  no  sufficient 
distress  can  be  found  upon  the  premises  to  satisfy  the  rent  due,  or  that  the 
legislature  intended  to  give  a  remedy  by  ejectment  under  the  Revised  Statutes, 
withont  a  demand,  when  there  was  property  on  the  premises  out  of  which  the 
rent  could  have  been  realized. 

Albany  General  Tetm,  May,  1862. 

HOGEBOOM,  PECKHAM  &  MILLER,  Justices. 

THIS  was  an  action  of  ejectment  brought  to  recover  one 
hundred  and  eight  acres  of  land,  situate  in  the  Hardenburgh 
Patent,  in  Halcott,  Greene  county. 

It  was  proved  on  the  trial,  that  Jane  Stephenson,  wife  of 
George  Stephenson,  (formerly  Jane  Sterling,)  on  the  10th 
day  of  July,  1822,  being  the  owner  of  the  premises  in 
question,  executed  and  delivered  a  conveyance  to  tenant 
Peck,  by  which  the  said  Stephenson  and  wife  bargained, 
demised,  and  to  farm  let  to  the  said  Peck,  and  his  heirs  and 
assigns,  the  premises  aforesaid,  to  have  and  to  hold  the  same 
with  the  appurtenances  to  the  party  of  the  second  part,  his 
, heirs  arid  assigns  forever. 

Peck  as  party  of  the  second  part,  was  to  pay  yearly,  and 
-every  year  forever,  on  the  first  day  of  May,  annually  there- 
.after,  the  sum  or  yearly  rent  of  thirteen  dollars  and  fifty 
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cents,  unto  the  said  parties  of  the  first  part,  and  their  heirs 
and  assigns  during  their  joint  lives,  then  to  the  said  Jane, 
her  heirs  and  assigns. 

It  was  also  provided  and  made  one  of  the  conditions  of 
the  lease,  that  if  the  said  yearly  rent,  or  any  part  of  it  shall 
be  unpaid  at  the  time  appointed  for  the  payment  thereof,  or 
if  certain  covenants  were  broken,  that  it  should  be  lawful 
for  the  parties  of  the  first  part,  their  heirs  and  assigns  into 
and  upon  the  said  demised  premises  to  re-enter  and  the 
same  to  have  again,  retain,  re-possess  and  enjoy  as  in  their 
first  arid  former  estate. 

Geurge  Stephenson  died  in  1835.  Jane  Stephenson  died 
in  March,  1829,  leaving  her  surviving,  Elizabeth  Sterling, 
wife  of  Erasmus  D.  Foote,  her  only  child  and  heir-at-law. 
On  the  27th  day  of  September,  1847,  Mrs.  Foote  and  her 
husband  conveyed  the  premises  to  Henry  Hosford,  the  father 
of  the  plaintiff. 

On  the  llth  day  of  February  1859,  the  said  Henry  Hosford 
conveyed  to  his  daughter,  Jane  Peck,  who.  on  the  first  day 
of  December,  1859,  conveyed  the  same  to  the  plaintiff. 

Upon  the  decease  of  her  mother,  Elizabeth  Foote  received 
the  rent  reserved  yearly,  up  to  the  time  she  executed  the 
conveyance  to  Henry  Hosford,  in  1847. 

The  defendant  Ballard,  went  into  the  possession  of  the 
premises  under  tenant  Peck,  and  paid  rent  for  upwards  of 
twenty-five  years,  and  to  Mrs.  Foote  and  Henry  Hosford 
while  owners;  and  the  rent  which  fell  due  May  1,  1859,  to 
the  plaintiff. 

Objections  were  made  to  the  introduction  of  the  deeds 
in  evidence,  upon  the  ground  that  there  was  no  allegation 
in  the  complaint  allowing  such  evidence,  and  that  under 
the  pleadings  it  was  not  admissible.  Those  objections 
were  overruled  and  the  defendant  excepted.  Other  objec- 
tions were  made  to  the  evidence  not  material  to  be  stated. 

The  rent  due  on  the  1st  of  May,  1860,  was  not  paid  and 
this  action  was  brough  in  August,  afterwards. 
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No  demand  was  made  for  the  payment  of  the  rent  before 
suit  was  brought. 

The 'counsel  for  the  defendant  moved  for  a  judgment  of 
non-suit  upon  the  following  grounds: 

First,  The  plaintiff  has  proved  no  demand  of  the  rent, 
and  no  want  of  sufficient  property  upon  the  premises 
whereon  to  distrain  for  the  alleged  rent,  and  no  notice  of 
fifteen  days  as  specified  by  the  statute  of  1846. 

Second,  The  plaintiff  has  failed  to  prove  the  material 
allegations  of  his  complaint,  viz. :  He  has  not  proved 
that  he  was  the  owner  in  fee  of  the  premises  in  ques- 
tion, nor  has  he  proved  that  he  had  any  estate  or  interest 
in  the  premises. 

Third,  All  he  claims  to  have  owned,  and  all  he  has  proved 
to  have  owned,  was  the  right  or  chose  in  action  of  thirteen 
dollars  and  a  half,  annually;  assuming  that  he  was  the  owner 
of  this  annual  sum,  which  we  deny — it  would  not  be 
enough  to  sustain  this  action ;  at  most  it  would  be  only  an 
incorporeal  hereditament.  Ejectment  will  not  lie  in  favor 
of  a  party  who  has  only  an  incorporeal  hereditament. 

Fourth,  The  plaintiff  has  shown  nothing  but  deeds  j 
there  is  no  evidence  that  the  grantors  of  those  deeds  had 
any  estate  in  or  title  to  the  premises,  or  that  they  ever  had 
any  possession  of  the  premises.  This  evidence  is  not  enough 
to  put  the  adverse  party  on  his  defense. 

Fifth,  The  deeds  of  conveyance  to  the  plaintiff,  and  to 
the  plaintiff's  grantor,  were  void  by  statute,  because  the 
premises  were  then  in  the  actual  possession  of  the  defendant, 
and  had  been  for  more  than  twenty  years,  and  he  held  pos- 
session under  claim  of  title  adverse  to  the  plaintiff,  and  to 
the  plaintiff's  grantors. 

Sixth,  as  an  action  for  rent,  the  action  cannot  be  sus- 
tained, because  the  relation  of  landlord  and  tenant  did  not 
exist  between  the  parties  to  the  action,  and  because  the  deed 
in  which  the  rent  was  reserved,  was  a  deed  of  assignment 
and  not  of  lease. 
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Seventh,  The  action  could  not  be  maintained  for  the 
violation  of  the  condition.  The  condition  was  void,  because 
the  party  in  whose  favor  it  was  made,  had  no  reversion  or 
estate  in  the  premises  to  which  it  could  attach}  and  if  not 
void,  it  was  only  personal  to  him  and  could  not  be  trans- 
ferred, because  there  was  no  estate  to  which  it  was  at- 
tached, and  with  which  it  could  pass. 

Eighth,  If  the  conditions  were  operative,  it  would  not 
help  the  plaintiff,  because  it  could  only  avoid  the  estate 
— in  which  event  the  state,  and  not  the  plaintiff,  would  be 
entitled  to  the  possession. 

The  court  denied  the  motion  for  a  nonsuit,  and  the  coun- 
sel for  the  defendant  excepted. 

The  court  thereupon  directed,  and  the  jury  found,  a  ver- 
dict for  the  plaintiff,  to  which  the  defendant  also  excepted. 

The  defendant  made  a  case  and  bill  of  exceptions,  and  the 
court  directed  that  the  same  be  heard,  in  the  first  instance, 
at  the  general  term. 

M.  &  D.  W.  GRIFFIN,  attorneys,  and 
A.  BINGHAM,  of  counsel,  for  defendant. 
C.  B.  COCHRAN,  for  plaintiff. 

By  the  Court,  MILLER,  J. — The  agreement  between  the 
landlord  and  tenant,  in  this  case,  provides  that  if  the  yearly 
rent  is  not  paid  at  the  time  appointed,  it  shall  be  lawful  for 
the  grantor,  his  heirs  and  assigns,  to  re-enter  upon  the  prem- 
ises, and  the  same  to  have  again,  retain,  repossess  and  enjoy. 
The  plaintiff  could,  therefore,  only  sustain  his  action  of 
ejectir.ent: 

First.  By  proof  of  a  formal  demand  of  the  exact  amount 
of  rent  due,  at  the  particular  place  at  which  it  was  payable, 
on  the  very  day  it  fell  due.  (Van  Eensselaer  agt.  Jewett, 
5  Denio,  13  ;  2  Comst.j  147.) 

Second.  By  the  remedy  provided  by  the  Revised  Statutes 
in  certain  cases.  (2  E.  S.,  1st  ed.  p.  505,  §  30.) 
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The  plaintiff  does  not  claim  that  he  did  sustain  his  action 
a-t  common  law.  The  defendant  claims  that  he  did  not  sus- 
tain the  action  under  the  statute,  because  he  failed  to  prove 
a  want  of  sufficient  distress  on  the  premises,  or  a  notice-of 
fifteen  days  in  lieu  thereof  under  the  third-section  of  chapter 
274  of  the  laws  of  1846. 

The  section  of  the  Revised  Statutes  before  cited,  provides 
that  whenever  any  half  year's  rent,  or  more,  shall  be  in  arrear, 
from  any  tenant  to  his  landlord,  and  no  sufficient  distress  can 
be  found  on  the  premises  to  satisfy  the  rent  due,  if  the  landlord 
has  a  subsisting  right  to  re-enter  for  the  non-payment  of  such 
rent,  he  may  bring  an  action  of  ejectment  for  the  recovery 
of  the  possession  of  the  demised  premises ;  and  the  service 
of  the  declaration  shall  be  deemed,  and  stand,  instead  of  a 
demand  of  the  rent  in  arerar,  arid  of  a  re-entry  on  the  de- 
mised premises. 

The  act  of  1846,  abolished  the  remedy  of  distress  for  rent, 
and  the  third  section  of  that  act  provided  :  That  whenever 
a  right  of  re-entry  was  reserved  to  a  grantor  in  default  of  a 
sufficiency  of  goods  and  chattels  whereon  to  distrain  for  the 
satisfaction  of  any  rent  due,  such  a  re-entry  might  be  made 
at  any  time  after  default  in  the  payment  of  such  rent,  pro- 
vided fifteen  days'  notice  in  writing  should  be  given,  not- 
withstanding there  might  be  a  sufficiency  of  goods  on  the 
lands  demised  &c. 

This  section  was  clearly  intended  to  apply  to  cases  where 
the  right  of  re-entry  under  the  grant  or  lease  was  in  default 
of  sufficient  goods  and  chattels  whereon  to  distrain  for  the 
rent.  The  fifteen  days'  notice  was  intended  as  a  substitute 
for  the  right  to  distrain  in  cases  where  there  was  a  sufficient 
distress  on  the  premises. 

As  this  was  not  the  case  provided  for  by  the  act  of  1846, 
no  notice  of  fifteen  days  was  necessary  to  maintain  the  ac- 
tion, nor  would  such  a  notice  have  been  of  any  avail. 

The  plaintiff,  not  being  entitled  to  recover  at  common 
law,  the  question  arises  whether  the  action  could  be  main- 


NEW  YORK  PEACTICE  REPORTS. 


Hosford  agt.  Billiard. 


tained  under  the  section  of  the  Revised  Statutes,  before  re- 
ferred to. 

I  think  this  depends  upon  the  effect  of  the  act  of  1846, 
upon  this  provision  of  the  statute.  The  act  of  1846,  does 
not,  in  so  many  words  amend  or  alter  the  Revised  Statutes  ; 
but  it  abolishes  the  right  of  distress  absolutely  and  express- 
ly. It  would,  therefore,  appear  to  leave  the  statute  in  force 
in  every  other  respect.  If  this  were  an  original  question,  I 
should  entertain  great  doubts  whether  the  abolition  of  dis- 
tress for  rent  of  itself,  establishes  that  no  sufficient  distress 
can  be  found  on  the  premises  to  satisfy  the  rent  due.  The 
leases  which  contain  a  clause  that  in  default  the  lessor  might 
distrain,  and  should  there  be  no  sufficient  distress,  the  lessor 
might  re-enter,  are  clearly  intended  to  provide  for  cases  where 
sufficient  property  could  not  be  found  on  the  premises  to  pay 
the  rent.  The  provisions  of  the  Revised  Statutes  were  de- 
signed to  provide  the  remedy  of  ejectment  only  in  such 
cases,  and  for  the  reason  that  the  rent  could  not  be  collect 
ed.  The  act  of  1846  did  not  change  the  common  law  rem- 
edy, but  only  provided  an  additional  remedy  in  certain 
cases.  (Williams  agt}  Potter,  2  Barb.,  316  ;  The  Mayor  &c. 
agt.  Campbell,  18  Id.,  156.)  It  would,  therefore,  seem  some- 
what doubtful  whether  the  legislature  intended  to  give  a 
remedy  by  ejectment  under  the  Revised  Statutes,  without  a 
demand,  when  there  was  property  on  the  premises  out  of 
which  the  rent  could  have  been  realized. 

The  point,  however,  was  considered  and  decided  other- 
wise, in  the  case  of  Van  Eensselaer  agt.  Snydcr,  3  Kern., 
299.  GARDINER  C.  J.,  in  defining  what  is  meant  by  the 
terms  "  sufficient  distress,"  used  in  the  Revised  Statutes, 
says:  u  The  terms  'sufficient  distress,'in  the  grant,  are  not 
equivalent  for  sufficient  property  to  satisfy  the  rent,  they 
refer  to  property  not  only  sufficient  in  kind  and  value  for 
the  purpose,  but  which,  in  addition,  is  subject  by  law  to  be 
distrained  and  sold  in  satisfaction  of  the  rent  in  arrears. 
They  include  the  idea  of  an  existing  legal  remedy  as  well  as 
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property  subject  to  it."  Again,  "  The  tenant  might  have 
any  considerable  amount  of  property  upon  the  premises,  but 
he  could  not,  after  the  passage  of  the  act,  have  a  sufficient 
distress." 

He  also  says:  "In  a  failure  in  this  particular  ('a  suffici- 
ent distress')  the  landlord  could  proceed  at  common  law, 
or  under  the  statute  (2  E.  S.,  579).  Then  came  the  law  of 
1840.  The  right  to  distrain  was  abolished.  There  could 
be  no  sufficient  distress  upon  or  off  the  premises." 

Although,  in  that  case,  the  clause  of  re-entry  was  upon 
condition  that  no  sufficient  distress  could  be  found  upon  the 
premises,  yet  the  question  now  discussed  was  distinctly  pre- 
sented and  decided,  and  whatever  doubts  may  be  enter- 
tained, must  yield  to  the  express  adjudication  of  a  higher 
tribunal.  It  must,  therefore,  be  considered  as  resjudicata. 

I  am  inclined  to  think  that  the  other  questions  raised  are 
covered  by  the  decisions  of  this  court,  in  Main  agt.  G-reen, 
(52  Barb.  485.) 

New  trial  denied  with  costs. 
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KINGS  COUNTY  COURT. 
RUFUS  K.  TERRY  agt.  PETER  H.  HULTZ. 

A  county  judge  has  no  power  to  make  an  order  for  the  examination  of  a  third  party, 
under  §  292,  &c.,  of  the  Code,  in  proceedings  supplementary  to  execution,  upon  a 
judgment  recovered  in  the  supreme  court,  unless  an  execution  has  been  issued 
upon  the  judgment  to  kit  county. 

The  fact  that  an  execution  has  beenjssued  to  an  adjoining  caunty,  where  the  judg- 
ment debtor  resides,  does  not  alter  the  case. 

March  Term,  1870. 

SUPPLEMENTARY  proceedings  before  county  judge,  of 
Kings  county. 

TROY,  J — On  an  affidavit  that  judgment  was  recovered 
by  the  above  named  plaintiff,  against  the  above  named 
defendant,  on  the  7th  day  of  February,  1870,  in  the  supreme 
court,  for  $5,107.19,  and  the  judgment  roll  filed  on  that 
day  in  the  office  of  the  clerk  of  the  county  of  Kings,  and 
that  execution  thereon  was  duly  issued  to  the  sheriff  of 
the  county  of  Queens,  where  the  judgment  debtor  resided 
at  the  time  of  issuing  such  execution,  and  still  so  resides; 
that  said  execution  had  been  returned  unsatisfied,  and  that 
George  Averill,  residing  in  the  county  of  Kings,  was  then 
indebted  to  the  said  judgment  debtor  in  an  amount  exceed- 
ing the  sum  of  ten  dollars  and  also  had  property  belonging 
to  him  :  An  order  was  made  by  me,  requiring  the  said 
Averill  to  appear  before  me  at  a  time  specified  in  said  order, 
and  be  examined  concerning  such  alleged  indebtedness  and 
property.  Which  order  having  been  duly  served  upon  said 
Averill,  he  now  appears  and  claims  that  the  facts  stated  in 
the  affidavit,  do  not  confer  jurisdiction  upon  the  county 
judge  of  Kings  county,  to  make  the  order  aforesaid,  for  the 
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reason  that  by  said  affidavit  it  does  not  appear  that  any 
execution  upon  said  judgment  was  issued  to  tjie  sheriff  of 
the  said  county  of  Kings.  The  objection  thus  interposed, 
presents  a  new  and  exceedingly  important  question,  which, 
in  the  absence  of  any  previous  reported  decision  upon  the 
subject,  must  be  determined  by  reference  to  the  provisions 
of  the  statute  alone.  , 

Section  292  of  the  Code,  provides  that  ''When  an  ex- 
ecution against  property  of  the  judgment  debtor,  or  of  any 
one  of  several  debtors  in  the  same  judgment,  issued  to 
the  sheriff  of  the  county  where  he  resides  or  has  a  place 
of  business,  or  if  he  do  not  reside  in  the  state,  to  the  sheriff 
of  the  county  where  a  judgment  roll  or  a  transcript  of  a 
justice's  judgment  for  twenty-five  dollars  or  upwards,  ex- 
clusive of  costs,  is  filed,  is  returned  unsatisfied  in  whole 
or  in  part,  the  judgment  creditor  at  any  time  after  such 
return  made,  is  entitled  to  an  order  from  a  judge  of  the 
court,  or  a  county  judge  of  the  county  to  which  the  ex- 
ecution was  issued;  or  a  judge  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  when  the 
execution  was  issued  to  such  city  and  county,  requiring 
such  judgment  debtor  to  appear,"  &c. 

Section  294  of  the  Code,  provides  that  "After  the 
issuing  or  return  of  an  execution  against  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the 
same  judgment,  and  upon  an  affidavit  that  any  person  or 
corporation  has  property  of  such  judgment  debtor,  or  is  in- 
debted to  him  in  an  amount  exceeding  the  sum  of  ten 
dollars,  the  judge  may,  by  an  order,  require  such  person  or 
corporation,  or  any  officer  or  member  thereof,  to  appear  at 
a  specified  time  and  place,  and  answer  concerning  the  same. 
The  judge  may  also,  in  his  discretion,  require  notice  of  such 
proceeding  to  be  given  to  any  party,  &c. 

It  will  be  observed  that  this  latter  section  does  not 
designate  the  officer  by  whom  the  order  may  be  made, 
except  as  "the  judge,"  and  the  same  language  is  used 
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throughout  the  whole  of  the  rest  of  the  second  chapter  of 
the  ninth  title  of  the  Code,  which  relates  exclusively  to 
proceedings  supplementary  to  execution;  hence  the  question 
arises,  in  this  case,  as  to  what  tl judge"  is  intended,  and  who 
may  make  an  order  for  the  examination  of  a  third  person 
indebted  to,  and  having  property  belonging  to  a  judgment 
debtor,  as  provided  by  section  294. 

There  can  be  no  doubt,  inasmuch  as  the  whole  chapter 
relates  to  the  same  subject  that  the  provisions  thereof, 
subsequent  to  the  first  section  (292,)  "  referring  to  the 
judge"  who  may  make  the  order;  evidently  intends  to  re- 
late to  some  judge  previously  described,  and  we  must  look 
therefore,  to  section  292  to  ascertain  what  judges  are  there- 
in designated. 

We  find  by  this  latter  section  that  jurisdiction  is  con- 
ferred only  upon  ic a  judge  of  the  court,  or  a  county  judge 
of  the  county  to  which  the  execution  was  issued,  or  a 
judge  of  the  court  of  common  pleas  for  the  city  and  county 
of  New  York,  when  the  execution  was  issued  to  such 
county."  These  are  the  only  officers  before  whom  proceed- 
ings of  this  nature  can  be  institued. 

Taking  section  292  of  the  Code  then  in  connection  with 
section  294,  I  am  satisfied  that  a  county  judge  has  no 
power  to  make  an  order  for  the  examination  of  a  third 
party  in  proceedings  supplementary  to  execution  upon  a 
judgment  recovered  in  the  supreme  court,  unless  an  execu- 
tion has  been  issued  upon  such  judgment  to  his  county. 
And  the  fact  that  such  execution  has  been  issued  to  a  differ- 
ent county,  where  the  judgment  debtor  resides,  as  in  this 
case,  does  not  affect  the  result. 

I  must  hold,  therefore,  that  the  affidavit  in  this  case  con- 
fers no  jurisdiction  upon  me,  to  make  the  order  obtained, 
and  the  same  is  accordingly  dismissed. 
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SUPKEME  COURT. 

THOMAS    MARSHALL,   appellant,    agt.    JOSEPH    W.   GRAY, 
respondent. 

In  an  action  in  a  justice's  court  for  fraud  and  deceit  in  the  sale  of  a  horse,  where 
there  is  a  general  denial,  the  plaintiff  cannot  sustain  his  action  unless  he  can 
prove  a  scienter. 

The  difference  between  warranty  and  fraud  on  the  sale  of  property  is,  that  on  a 
•warranty  the  seller  is  bound  to  accountability  to  the  extent  of  the  warranty, 
whether  he  knew  the  fact  or  not.  On  a  question  of  fraud  the  representations  of 
the  seller  must  not  only  be  false,  but  false  to  his  actual  knowledge. 

Fourth  District,   General  Term,  April,  1870. 

Before  POTTER,  ROSEKRANS,  BOCKES  &  JAMES,  Justices. 
.  THIS  action  originated  in  justice's  court.  The  plaintiff's 
complaint  was  in  fraud  alleged  to  have  been  committed  on 
the  sale  of  a  mare.  The  plaintiff  averred  the  making  of 
false  and  fraudulent  representations  by  the  defendant,  with 
intent  to  deceive,  and  with  such  knowledge  on  his  part  of 
their  falsity. 

The  answer  was  a  general  denial,  judgment  of  non-suit 
was  given  by  the  justice  on  the  ground  that  the  plaintiff 
failed  to  make  out  a  cause  of  action  having  shown  no  scienter. 
On  appeal  to  the  county  court  of  Montgomery  county,  the 
judgment  was  affirmed,  thereupon,  the  plaintiff  appealed  to 
this  court. 

WAGNER  &  LEWIS,  for  plaintiff. 
J.  D.  WENDELL,  for  defendant. 

I.  That  the  complaint  in  this  case  is  for  deceit  in  the  sale, 
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willfully  and  knowingly  perpetrated  by  the  defendant,  no 
one  can  doubt. 

It  avers  that  the  defendant  did  wrongfully,  falsely  and 
fraudulently,  and  with  intent  to  deceive  the  plaintiff, 
represent  said  mare  to  be  ten  or  twelve  years  old,  which 
representation  induced  the  plaintiff  to  purchase  said  mare, 
when  in  truth  and  in  fact,  said  mare  was  at  the  time,  more 
than  twenty-five  years  old,  which  fact  defendant  well 
knew. 

The  affidavit  of  the  plaintiff  made,  and  which  was  used 
to  obtain  the  warrant  in  this  case,  contains  averments  of 
deceit,  full  as  strong  as  those  in  the  complaint. 

(a.)  If  the  plaintiff  had  obtained  a  judgment,  the  defendant 
would  be  liable  to  imprisonment.  (Cowens1  Treaties,  4  Ed., 
^  15,  67 ;  Thomas  agt.  Beebe,  25  N.  Y.  R.,  244;  3  Abb. 
Digest,  50  ;  Niven  agt.  Niven,  29  How.,  6). 

II.  The  action   being  then  for  a  deceit  in  the  sale  in 
which  fraud  is  the  gist  of  the  action,  the  plaintiff  cannot 
recover  without  proving  a  scienter.     (1  Waifs  Law  &  Pr., 
862;  Carley  agt.   Wilkins,  6  Barb.,  557;  Moore  agt.  Noble, 
36  How.,  385). 

III.  There  is  no  proof  of  fraud  in  the  case.     There  is  no 
proof  that  defendant  had  any  knowledge  that  the  horse  was 
over  ten  or  twelve  years  old. 

The  defendant  is  presumed  to  have  dealt  in  all  fairness 
with  the  plaintiff,  and  he  cannot  be  made  liable  without  the 
strictest  and  clearest  proof.  (Ward  ,agt.  Center,  3  John., 
281;  Fleming  agt.  Slocum,  18  John.,  403;  Henry  agt. 
Henry,  8  Barb.,  588;  Waterbury  agt.  Sturtevant,  18  Wend., 
353  ;  Nicholas  agt.  Pinner,  18  N.  I.  R.,  295). 

The  judgment  should  be  affirmed. 

By  the  court,  BOCKES,  J. — The  action  was  unmistakably 
in  fraud.  The  complaint  charged  as  the  gist  of  the  action, 
false  and  fraudulent  representations,  made  with  intent  to 
deceive;  and  averred  guilty  knowledge  on  the  part  of  the 
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defendant.  There  was  no  evidence  whatever,  of  such  guilty 
knowledge;  and  the  question  here  is  simply,  whether  this 
was  necessary  to  be  proved,  in  order  to  establish  a  cause  of 
action  in  fraud. 

It  seems  to  me  the  question  is  not  an  open  one.  The 
rule  has  been  settled  almost  frora  time  immemorial  that 
when  a  person  on  a  sale  or  exchange,  warrants  property  in 
any  particular,  he  is  bound  to  accountability  to  the  extent 
of  the  warranty,  whether  he  knew  the  fact  or  not.  Not  so 
however,  if  a  claim  for  fraud  be  made.  Then  the  repres- 
entations must  not  only  be  false,  but  false  to  the  knowledge 
of  the  party  making  it.  (53  Barb.,  425  ;  6  Barb.,  557- 
563;  11  Wend.,  108;  8  Exch.,  731-5;  2  Barb.,  820;  14 
Mees.  &  Wels.,  651;  1  Barb.,  606,  607;  7  Bing.,  103;  6 
Sing.,  396  ;  18  Pick.,  95-109,  6  Fes.,  173  ;  Story's  Eqt., 
sec  191-192-193).  It  is  supposed  that  the  case  of  Bennett 
agt.  Judson,  (21  N.  F.,  238,)  and  that  of  Craig  agt.  Ward, 
(36  Barb.,  377 ;)  have  established  a  different  rule,  but  an 
analysis  of  that  case  will  show  this  to  be  a  mistake.  These 
cases  proceed  on  the  ground,  that  a  fraudulent  design  must 
be  averred  and  proved  to  establish  a  right  of  action  for 
deceit.  In  Bennett  agt.  Judson,  fraudulent  intent  was 
shown  to  exist.  Judge  COMSTOCK  says:  "These  statements 
were  so  minutely  descriptive  of  the  land,  that  on  their  face 
they  clearly  imported  a  knoivlcdge  of  the  facts  on  the  part  of 
the  person  making  them"  The  remarks  of  JOHNSON,  J.,  in 
Craig  agt.  Ward,  were  based  on  the  decision  in  Bennett 
,-igt.  Judson.  All  the  cases  make  the  distinction  between 
fraudulent  representations,  and  those  which  are  merely 
false.  While  the  former  give  the  right  of  action  for  decei-t, 
the  latter  do  not.  If  a  person  with  intent  to  deceive  and 
defraud,  assert  a  fact  as  existing  of  his  own  knowledge, 
when  he  has  no  knowledge  on  the  subject,  he  is  liable  to 
the  paity  injured  by  the  falsehood.  In  that  case,  there  is 
guilty  knowledge,  for  he  claims  to  know,  and  asserts  what 
he  does  not  know. 
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The  distinguishing  feature  between  warranty  and  fraud  is 
in  general,  guilty  knowledge  of  the  falsity  of  the  representa- 
tions on  the  part  of  the  party  making  it.  Let  this  distinc- 
tion be  obliterated,  and  every  breach  of  warranty  becomes 
a  fraud,  when  the  warranty  consists  in  mere  representations 
or  assertions  of  fact.  Fraud  implies  deceit  or  artifice.  This 
cannot  be  predicated, upon  the  mere  assertion  of  that  which 
is  untrue  with  no  intent  to  deceive  or  knowledge  of  its 
falsity.  In  the  case  at  bar,  there  was  no  evidence  of  guilty 
knowledge  on  the  part  of  the  defendant — no  evidence  of 
fraudulent  intent.  The  non-suit,  therefore,  was  properly 
granted.  Nor  was  there  any  evidence  on  this  point  ex- 
cluded to  plaintiff's  injury. 

The  judgment  of  the  county  court  should  be  affirmed  with 
costs. 
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N.  Y.  COMMON  PLEAS. 

• 
WILLIAM  KIEFER  agt.  DANIEL  WINKENS,  and  wife. 


Where  the  husband  and  wife  executed  a  mortgage  on  real  estate,  and  after  the  plain- 
tiff who  was  the  mortgagee,  had  commenced  an  action  to  foreclose  the  same,  the 
husband  went  into  bankruptcy,  and  obtained  a  discharge  from  his  debts,  and  hia 
assignee  was  made  a  party  defendant  who  defended  the  action,  and  judgment  was 
rendered  against  the  defendants. 

Held,  that  the  husband  and  wife  could  appeal  from  the  judgment,  notwithstanding 
the  wife  bad  but  an  inchoate  right  of  dower,  and  the  husband  had  conveyed  all 
his  interest  in  the  real  estate  to  his  assignee  in  bankruptcy,  and  there  was  no 
judgment  against  the  husband  for  a  deficiency. 

How  a  wife  by  the  common  law  was  deprived  or  could  dispose  of  her  dower  or  es- 
tate, reviewed  by  counsel. 


General  Term,  May,  1870. 

THIS  was  a  motion  to  dismiss  the  appeal  brought  by 
Daniel  Winkens  and  wife.  Daniel  Winkens  was  the  owner 
of  real  estate  in  fee-simple,  and  executed  a  mortgage  to  the 
plaintiff  in  this  action.  His  wife  released  her  right  of 
dower.  After  suit  had  been  commenced  to  foreclose  the 
mortgage,  Daniel  Winkens  went  into  bankruptcy,  and 
afterwards  obtained  a  discharge  from  his  debts.  His  assig- 
nee was  made  a  party  defendant,  and  defended  the  action. 
Judgment  was  rendered  in  favor  of  the  plaintiff  against  the 
defendants.  The  only  defendants  who  appealed,  were  Dan- 
iel Winkens  and  wife. 

C.  BAINBRIDGE  SMITH,  for  the  respondent. 

I.  The  Code  of  Procedure,  §  323,  declares  that  writs  of 
error  in  civil  actions,  as  they  have  heretofore  existed,  are 
abolished;  and  the  only  mode  of  reviewing  a  judgment  or 
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order,  in  a  civil  action,  shall  be  that  prescribed  by  this  title. 
Section  325  provides  that,  "any  party  aggrieved  may  appeal 
in  the  cases  prescribed  in  this  title."  Under  the  law  and 
practice  which  obtained  before  the  Code,  the  defendant  who 
sought  to  review  a  judgment  in  an  action  of  this  nature, 
would  have  had  to  appeal  from  the  judgment  to  the  chan- 
cellor, and  from  there  to  the  court  of  errors.  Hence,  writs 
of  error,  and  not  appeals,  were  abolished. 

In  Gormly  agt,  Mclntosli,  (22  Barb.,  271,)  the  court  held 
that  "  the  appeal  provided  for  by  the  Code,  in  respect  to 
judgments  or  proceedings  in  common  law  actions,  was  in- 
tended to  be,  and  is,  a  mere  substitute  for  a  writ  of  error, 
and  in  respect  to  equitable  proceedings,  it  is  such  a  pro- 
ceeding as  was  before  in  practice  by  appeal  from  the  vice- 
chancellor  and  chancellor's  courts." 

II.  The  defendant,  Daniel  Winkens,  having  conveyed  the 
property  in  question,  and  all  his  interest  therein,  is  not,  and 
cannot  be,  aggrieved  by  the  judgment.  No  principle  was 
better  settled  under  the  former  practice  than  that  a  pnrty 
who  had  parted  with  his  interest  in  the  property  affected 
by  the  judgment,  could  not  appeal  from  the  judgment. 
The  question  arose  under  the  bankrupt  law  of  1841,  but 
the  principle  had  been  long  established  and  reported  in  the 
books  before  that  act. 

In  Steele  agt.  White,  (2  Paige,  478,)  the  chancellor,  atjp. 
481,  says:  ''The  case  of  Reid  agt.  Vanderlieyden,  (5  Cow., 
719,)  in  the  court  of  errors,  is  conclusive,  to  show  that  an 
appeal  cannot  be  sustained  by  a  person  who  cannot  possibly 
be  injured  by  the  alleged  error  of  the  judge,  a  quo;  unless 
such  person  is  the  legal  representative  of  a  party  who  may 
be  injured  thereby." 

In  Idley  agt.  Botven,  (11  Wend.,  227,)  the  court  of  errors 
held  that  "  though  a  party  is  interested  at  the  commence- 
ment of  the  suit,  he  cannot  prosecute  an  appeal  after  his 
interest  has  determined,  although  he  is  nearly  related  to  an 
infant  party  for  whose  benefit  the  appeal  is  taken,  but  to 
VOL.  XXXIX.  12 
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whom  he  sustains  no  legal  relation."     Mr.  Justice  SUTHER 
LAND,  (at  pp.  239,  240,)  says.  "  That  no  person  can  com- 
plain of,  or  overhaul,  a  decree  by  which  he  is  not  affected, 
or  aggrieved."     The  court  cited  Steele  agt.  Wldte,  ( 2  Paige, 
478.     (See  Card  agt.  Bird,  10  Paige,  426.) 

III.  There  is  no  provision  in  the  Code  allowing  a  married 
woman  to  appear  in  an  action,  excepting  in  cases  for  divorce, 
unless  it  affects  her  separate  property.  If  she  cannot  ap- 
pear in  an  action  in  a  case  like  the  one  at  bar,  upon  what 
principle  can  she  appeal  from  the  judgment  obtained  in  such 
action  ?  No  costs  can  be  awarded  against  her.  Her  in- 
choate right  of  dower  is  not  property.  What,  if  by  possi- 
bility she  succeeded  in  getting  the  judgment  reversed,  and 
having  awarded  to  her  a  new  trial?  What  then,  and  how 
could  her  inchoate  right  of  dower  be  litigated,  or  be  sold, 
after  the  plaintiff  had  succeeded  again  in  the  court  below. 
(See  Code  of  Procedure,  $  114.) 

1.  Daniel  Winkens  does  not  appeal,  on  account  of  his 
wife  being  a  party  and  appellant,  but  appeals  in  his  own 
right. 

2.  An  appeal  is  in  the  nature  of  an  original  or  new  ac- 
tion.    (McLarrin  agt.   Charrier,  5  Paige,  530  ;   Pratt  agt. 
Allen,  19  How.,  450,  p.  456 ;    Tindal  agt.  Jones,  General 
Term,  2d  Dist.,  11  Abb.    Pr.,  259;    JEnos  agt.  Hunter,  5 
How.,  366.     Contra.     Johnson  agt.  Yeomans,  8  Hoiv.,  140; 
JRanney  agt.  Stringer,  Spec.  Term,  4  Bos.,  663  ;  decided  on  8 
How.,  140). 

3.  The   summons   in    this   action    need    not  have   been 
served  on  the  wife  of  the  defendant,  Daniel  Winkens.     She 
is  but  a  formal  party.     (See  Eckerson  agt.  Vollner,  11  How., 
42 ;    Leavitt    agt.    Conger,   1    Paige,    421 ;    Ferguson   agt. 
Smith,  2  J.   C.  JR.,  139). 

4.  When  the  action  affects  the  wife's  separate  property, 
ihe  husband  is  then  merely  a  formal  party.     (Dyett  agt. 
Jforth  Am.  Coal  Co.,  20  Wend.,  570). 

£.  Under  the  former   practice,  and  there  has  been  no 
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change  in  it  by  the  Code,  a  husband  could  not  appeal  where 
the  action  affected  the  wife's  separate  property.  If  he 
could  not  appeal  in  such  case,  by  what  principle  can  the 
wife  in  respect  to  her  inchoate  right  to  dower?  (Foster  agt. 
Foster,  7  Paige,  48). 

6.  The  action  at  bar  was  upon  a  bond  executed  by  the 
defendants,    John     J.    Thomass    and    Daniel    Winkens,  to 
which  Mrs.  Winkens  was   not  .'i    party,  arid  the  mortgage 
sought  to  be  foreclosed,  is   but  an    incident  thereto.     (2 
Greenl.   Cruise,  77,  78;  Spence  Eq.  Jur.,  61,  607;   Clarke 
agt.  Eeyburn,    U.  S.   C.,  Transcript,  January  19,  1870). 

7.  In  a  joint  action  by  husband  and  wife  for  the  recovery 
of  laud,  no  separate  judgment  can  be  given  in  favor  of  the 
wife  and  against  the  husband.     (Burton  agt.  Draper,  5  Duer, 
130). 

IV.  An  inchoate  right  of  dower  is  not  of  itself  property. 
In  Moore  agt.  The  Mayor,  (8  N.  Y.  E.,  110.)  Judge 
GARDINER  says:  u  It  is  not  of  itself  property,  the  value  of 
which  can  be  estimated,  but  an  inchoate  right,  which  on 
the  happening  of  certain  events  may  be  consummated,  so 
as  to  entitle  the  widow  to  demand  and  receive  a  freehold 
estate,  in  the  land,  if  she  survived  her  husband." 

This  was  held  in  a  case  where  the  corporation  of  the  city 
of  New  York,  made  title  to  land  under  the  act  which 
'•'authorizes  the  supreme  court,  to  make  a  just  estimate  of 
the  damages  to  the  respective  owners,  lessees,  parties  and 
persons  respectively  entitled  unto  or  interested  in  the  lands, 
tenements  or  hereditaments  proposed  to  be  taken,"  and  the 
wife,  after  the  death  of  her  husband  sued  for  the  dower. 
(Vide:  Moore  agt.  The  Mayor,  8  N.  Y.  R,  110;  Martin 
agt.  Dwelly,  6  Wend.,  9 ;  Matter  of  Central  Park,  16  Abb., 
56). 

So,  a  surrogate's  order  directing  the  sale  of  real  estate 
before  the  widow  has  had  her  dower  assigned  to  her  is  valid, 
and  deprives  her  of  her  dower.  (Lawrence  agt.  Brown,  1 
Seld.j  400). 
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V.  When  a  wife  executes  in  due  form  of  law  an  instru- 
ment with  her  husband,  releasing  her  right  of  dower  to  the 
land  which  he  conveys,  no  power  exists  by  which  she  can 
have  it  revoked.  A  careful  examination  of  the  question 
leads  inevitably  to  that  conclusion. 

1.  By  the  common  law  of  England,  the  only  mode  by 
which  a  married  woman  could  be  deprived  of  her  dower,  or 
could  dispose  of  her  estate,  was  by  levying  a  fine. 

Cruise  on  Real  Property,  says:  "If  a  woman  joins  her 
husband  in  levying  a  fine  or  suffering  a  common  recovery, 
she  will  thereby  effectually  bar  herself  from  dower  out  of 
the  lands  compromised  in  such  fine  or  recovery.  (1  Cruise 
on  Real  Property,  179,  Title  VI.  Dower,  Ch.,  5,  §  9  ;  1 
Greenleafs  Cruise,  p.  177,  §  13  ;  2  Sander's  &.,  42,  k). 

2.  This  proceeding  against  the  wife  was  an  absolute  bar 
to  her  dower. 

Park  on  Dower  lays  down  the  rule  in  that  respect  as 
follows:  "A  fine  being  an  accommodation  of  a  suit,  and  a 
concord  being  deemed  to  have  the  same  force  and  effect  as 
a  judgment  in  a  real  action,  it  follows  that  a  married  woman 
must  have  been  as  effectually  bound  by  a  fine,  as  by  a 
judgment  in  an  adversary  suit.'7  (Park  on  Dower,  p.  192; 
Id.  11  Law  Lib.  p.  192). 

(a.)  The  wife  was  examined  separate  and  apart  from  her 
husband  in  that  proceeding.  (See  4  Kent.  Com.,  §  59  ; 
Albany  Fire  Ins.  Co.  agt.  Say  4  Comst.  p.,  13). 

(&.)  And  the  record  was  of  so  high  and  certain  a  nature 
that  its  authenticity  was  never  permitted  to  be  called  in 
question.  (5  Cruise  on  Real  Property,  33,  34;  Title  XXXV. 
Ch.,  11  §  54  ;  And  cases  cited.) 

(c.)  The  effect  of  a  fine  by  the  laws  of  1827  is  equally  con- 
clusive. It  was  declared  that  "a  fine  so  acknowledged, 
levied,  proclaimed,  published,  signed  and  recorded  as  afore- 
said, shall  be  a  final  end,  and  shall  include  not  only  the 
parties  and  privies  thereto,  but  all  other  people  of  the 
world,  except  married  wjmen  not  parties  to  such  fine,  and 
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except  such  persons  not  parties  to  the  said  tine."  (5  Re- 
viser's Notes,  Chap.,  5  p.,  257,  $  19). 

(d.)  By  the  custom  in  London,  a  married  woman  might 
be  barred  of  her  dower  without  a  fine  and  recovery.  (Park 
on  Dower  says  :  "Thus  in  London  a  deed  of  bargain  and 
sale  by  husband  and  wife  acknowledged  before  the  Lord 
Mayor  or  the  recorder  and  one  alderman,  and  upon  which 
the  wife  is  separately  examined,  and  proclaimed  arid  enrolled 
in  the  hustings  court,  shall  bind  as  a  fine  at  the  common 
law."  (Park  on  Dower,  p,,  194  ;  Id.  Law  Lib.  p.,  Id}. 

(e.)  So  if  a  wife  levied  a  fine  as  a  feme  sole  without  her 
husband,  it  will  be  good  against  her  and  her  heirs,  and  she 
and  her  heirs  were  estopped  by  this  fine  to  claim  anything  in 
the  land,  and  cannot  be  permitted  to  say  she  was  covert 
against  the  record.  (Albany  Fire  Ins.  Co.,  agt.  Bay,  4 
Comst.,  20,  and  the  many  cases  cited;  Ackerly  agt.  Vernon, 
Willes,  160 ;  Needer  agt.  Bp.  Winchester,  Hob.  225.) 

3.  "  By  our  usage  and  laws  we  have  substituted  her  deed 
for  a  conveyance  in  the  place  of  the  common  law  mode  of 
by  fine."     (Albany  Life  Ins.  Co.,  agt.  Bay  4  Comst.  p.  9  p., 
14). 

4.  "  The  statute  gives  to  her  deed  when  duly  acknowl- 
edged the  same  power  as  a  fine"     (Martin  agt.  Dwelly,  6 
Wend.,  9 ;  Albany  Fire  Ins.  Co.,  agt.  Bay,  4  Comst.  p.,  14 ; 
Bool  agt.    Mix,   17    Wend.,    119,  128;    Willard  on   Heal 
Estate,  and  Con.  p.,  173 ;  4  Kent's  Com.,  59). 

5.  Fines  and  recoveries  were  abolished  by  the  Revised 
Statutes,  and  are  also  now  as  a  method  of  alienating  land, 
abolished  in  England.     (I  R.  S.,  73S,  §  136;  3  and  4  Will, 
IV.,  C.  74). 

G.  It  is  submitted  that  a  married  woman  cannot  by  any 
action  or  proceeding  revoke  the  conveyance  releasing  hei 
dower  after  it  has  been  made  by  her  in  due  form  of  law. 

7.  No  fraud  is  alleged  or  proved.  (Lambert  on  Dower, 
80  citing,  2  Vern.,  133). 
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OTTO  MEYER,  for  appellants,  opposed. 

T$y  the  court,  VAN  BRUNT,  J. — This  action  was  commenced 
for  the  foreclosure  of  a  mortgage  upon  certain  premises  of 
which  the  defendant,  Daniel  Winkens,  was  the  owner.  Sub- 
sequently, but  before  any  decree  was  entered  in  this  action, 
the  said  Daniel  Winkens  conveyed  all  his  right,  title  and 
'interest  therein  to  John  Sedgwick,  assignee  in  bankruptcy, 
and  he  was  duly  made  a  party  defendant.  Such  proceed- 
ings were  had  in  the  action  that  a  decree  of  foreclosure  and 
sale  was  entered  in  the  action,  from  which  the  defendants, 
Winkens  and  wife,  appealed  to  the  general  term  of  this 
court,  and  this  motion  is  now  made  to  dismiss  that  appeal, 
upon  the  ground  that  they  had  no  interest  to  be  protected 
by  an  appeal.  The  only  questions  necessary  to  be  con- 
sidered on  this  application  are,  First,  whether  a  party  to  a 
decree  of  foreclosure  and  sale,  who  had  parted  with  his  in- 
terest, subsequent  to  the  commencement  of  proceedings,  but 
prior  to  the  entry  of  such  decree,  can  appeal  therefrom, 
and,  Second,  whether  a  wife  who  has  only  an  inchoate  right 
of  dower,  which  is  attempted  to  be  foreclosed,  can  appeal? 

Section  325  of  the  Code  is  very  general  in  its  terms.  It  de- 
clares that  ll  any  party  aggrieved  may  appeal  in  the  cases  pre- 
scribed in  this'title."  It  has  long  been  well  settled,  however, 
that  a  person  having  no  interest  in  the  subject  matter  in 
dispute  cannot  be  a  party  litigant.  In  the  case  now  before 
us,  therefore,  Daniel  Winkens,  having  parted  with  all  his 
interest  in  the  subject  matter  of  the  decree,  by  a  convey- 
ance to  an  assignee  in  bankruptcy,  before  the  entry  of  the 
decree  of  foreclosure,  was,  for  the  purposes  of  this  appeal,  a 
mere  stranger,  uninterested  in  the  event  of  the  action.  His 
interest  having  ceased,  he  was  not  affected  or  "aggrieved" 
by  such  decree.  All  power  of  appeal  as  to  him  ceased  with 
such  interest.  (Reed  agt.  Vanderlieyden,  5  Cow,,  719.) 

We  now  come  to  the  consideration  of  the  second  ques- 
tion, whether  Mrs.  Winkens  has  a  right  to  prosecute  an 
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appeal  because  of  her  inchoate  right  of  dower  in  the  premises 
in  question.  We  are  clearly  of  the  opinion  that  she  has 
such  a  right.  She  was  a  necessary  party  to  the  action. 
Unless  she  was  made  such  a  party,  her  inchoate  right  of 
dower  would  have  attached  to  the  premises  even  in  the 
hands  of  a  purchaser  under  the  decree  in  this  action.  In 
case  a  surplus  should  arise  upon  the  sale  of  these  premises, 
after  payment  of  the  amounts  required  to  be  paid  by  the 
decree  herein,  she  could  cause  one  third  part  thereof  to  be 
paid  into  court,  to  await  the  event  of  her  husband's  life; 
and  in  case  she  should  survive  her  husband,  she  would  be 
entitled,  as  long  as  she  should  live,  to  receive  the  income 
upon  this  one  third  of  the  surplus.  How,  then,  can  it  be 
said  that  she  has  no  interest  in  the  event  of  this  action  ? 
Mrs.  Winkens  is,  therefore,  as  we  have  seen,  a  necessary 
party  to  the  record,  and  the  language  of  the  Code  is.  "any 
party  aggrieved  may  appeal."  Now,  if  the  appellants  shall 
succeed,  as  in  this  application  we  may  assume  that  they 
will,  in  showing,  upon  the  hearing  of  the  appeal  that  the 
referee  erred  in  giving  the  judgment  which  he  did,  by  which 
her  inchoate  right  of  dower  is  barred  from  ever  attaching  to 
the  estate  of  her  husband  or  that  the  referee  has  reported  a 
greater  sum  due  upon  the  mortgage  than  he  should  have 
done,  by  which  the  surplus  arising  upon  the  sale  is  dimin- 
ished, the  wife  is  certainly  "  aggrieved"  by  such  judgment, 
and  is  entitled  to  have  it  reviewed  by  a  higher  tribunal. 

Though,  as  we  have  seen,  Daniel  Winkens  cannot  appeal 
in  his  own  right,  yet  as  the  subject  matter  affected  by  the 
decree  from  which  the  appeal  is  taken  is  not  the  separate 
property  of  the  wife,  and  as  she  cannot  by  herself  appeal, 
her  husband  has  properly  joined  in  the  appeal  taken  on  her 
behalf. 

The  motion  to  dismiss  the  appeal  must  be  denied. 
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SUPREME  COURT. 
In  the  matter  of  HENRT  J.  ANDERSON. 

It  ia  no  valid  objection  to  an  assessment  for  flagging  a  side-walk  on  an  avenue,  that 
part  of  the  old  flagging  was  re-laid,  and  part  of  the  old  curb  re-set,  and  included 
in  the  expense,  where  the  ordinance  does  not  direct  that  new  flagging  shall  be 
used. 

It  is  not  an  objection  to  such  assessment  that  the  lots  are  charged  for  the  work  done 
opposite  each  lot,  while  the  expenses  are  charged  equally  on  all  the  property  per 
foot.  It  is  a  matter  within  the  discietion  of  the  assessors,  who  are  to  make  the 
assessment  according  to  the  amount  of  benefit  each  lot  receives  from  the  improve- 
ment. 

Neither  is  the  objection  that  more  than  one  lot  is  included  in  one  assessment,  any 
ground  for  vacating  the  same.  Provision  is  made  for  apportioning  the  amount 
on  each  lot,  if  necessary  ;  and  although  it  would  be  better  to  assess  each  lo",  by 
itself,  yet  when  the  same  person  owns  the  whole,  no  injury  cau  be  sustained  by 
putting  them  together. 

New  York  Special  Term,  April,  1870. 

THIS  was  an  application  to  vacate  an  assessment  for  flagg- 
ing side-walks  in  First  Avenue,  in  the  city  of  New  York, 
made  under  the  act,  chap.,  338  of  the  laws  of  1858. 

The  petition  alleged  the  following  grounds  of  objection : 

1st.  That  under  an  ordinance  directing  the  side-walk  to 
be  flagged,  and  curbstone  to  be  set,  a  charge  was  made  for 
re-laying  old  flagging,  and  re-setting  curbstones. 

2d.  That  the  assessments  were  not  apportioned  according 
to  the  benefit  derived  by  each  lot,  but  that  each  lot  was 
charged  with  the  cost  of  the  work  done  in  front  thereof,  and 
the  incidental  expenses  for  surveying,  advertising,  &c.,  were 
charged  upon  each  parcel  in,  proportion  to  the  frontage 
thereof. 

3d.  That  the  several  lots  mentioned  in  the  petition  were 
not  separately  assessed,  but  were  assessed  in  one  parcel. 
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E.  E.  ANDERSON,  fot  petitioner. 
D.  J.  DEAN,  for  corporation. 

INGRAHAM,  P.  J.  —  It  is  objected  to  this  assessment,  that 
part  of  the  old  flagging  was  re-laid  and  of  old  curb  re-set, 
and  the  expense  included. 

The  ordinance  directed  the  avenue  to  be  curbed  and 
guttered,  and  side-walks  flagged. 

It  does  not  direct  that  new  flagging  should  be  used,  and 
if  the  contractor  under  Nthe  direction  of  the  street  com- 
missioner, finds  good  flagging  on  part  of  the  line  and  re-sets 
it  only  charging  the  expense  of  the  labor,  the  petitioner  has 
no  cause  to  complain. 

The  ordinance  is  not  violated,  it  does  not  appear  that  he 
has  been  injured,  and  there  is  clearly  no  fraud  shown,  but 
on  the  contrary  a  piece  of  honesty  in  fulfilling  the  contract 
which  is  to  be  commended  rather  than  to  be  condemned. 

It  is  neither  fraud  nor  legal  irregularity  in  laying  the  as- 
sessment that  warrants  setting  it  aside. 

The  second  objection  is  that  the  lots  are  charged  for  the 
work  done  opposite  each  lot,  while  the  expenses  are  charged 
equally  on  all  the  property,  per  foot  equally. 

For  a  long  time  past  it  has  been  the  custom  to  assess  all 
expenses  for  work  and  for  making  assessment,  alike  equally 
upon  all  the  owners,  per  foot. 

I  believe  this  mode  of  assessment  was-  first  adopted  in 
grading  the  Tenth  Avenue,  more  than  thirty  years  since, 
and  has  in  most  instances  been  followed  since  that  time. 

The  reason  of  the  charge  in  the  avenue  was  that  a  large 
mass  of  rock  had  to  be  removed,  and  preparing  the  avenue 
for  travel  was  an  equal  benefit  to  all  the  owners  alike, 

If  that  rule  had  been  adopted  in  this  case,  it  would  have 
been  within  the  discretion  of  the  assessors,  who  are  to  make 
the  assessment,  according  to  the  amount  of  benefit  each  lot 
receives  from  the  improvement.  It  must  be  remembered 
that,  although  the  street  directly  in  front  of  the  lot  may 
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not  require  much  expense  to  bring  it  to  the  grade,  still  the 
lot  may  be  very  much  benefited  by  the  grading  beyond  if, 
and  the  assessors  are  to  judge  of  the  extent  of  such  benefit. 

There  is  no  wrong  done,  or  irregularity  committed,  in 
making  that  assessment,  nor  is  the  objection  that  more  than 
one  lot  is  included  in  one  assessment,  any  ground  for  vacat- 
ing the  same.  The  numbers  are  given  both  for  ward  and 
street,  and  the  amount  for  all  included  in  One  sum. 

Provision  is  made  for  apportioning  this  amount  on  each 
lot  if  necessary  ;  and  although  it  would  be  better  to  assess 
each  lot  by  itself,  yet  when  the  same  person  owns  the 
whole,  no  injury  can  be  sustained  by  putting  them  together. 

There  is  no  allegation  that  the  petitioner  is  not  the  owner 
of  all. 

No  good  reason  is  shown  for  interfering  with  this  assess- 
ment. 

Application  denied. 
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N.  Y.  SUPERIOR  COURT. 

ASA  HALL,  plaintiff  and  appellant,  agfc.  JOHN  EMMONS,  Jr., 
HANFORD  SMITH  and  JAMES  L.  PAINE,  defendants  and 
respondents. 

Aji  order  allowing  bail  to  surrender  their  principal,  is  appealable. 

Before  and  since  the  Code,  it  has  been  the  practice  that  a  special  motion  cannot  be 
renewed  upon  the  same  or  substantially  the  same  facts,  without  leave  of  the  court, 
for  that  purpose  obtained. 

Leave  will  not  be  given  to  renew  a  motion  to  enable  a  party  to  insist  on  facts 
known  to  him,  but  not  insisted  on  at  the  hearing  of  the  original  motion. 

Neither  will  the  discovery  of  new  evidence  in  support  of  the  matter  previously 
urged,  give  an  absolute  right  to  a  renewal  of  the  motion. 

As  a  general  rule.,  however,  leave  will  be  given,  if  in  the  circumstances  of  the  op- 
position there  is  anything  to  excite  suspicion  of  unfairness  or  a  belief  that  the 
moving  party  was  taken  by  surprise. 

jRule  23  of  this  court,  in  connection  with  §§  400.  401  of  the  Code,  apply  to  motions 
on  notice,  as  well  as  to  ex  parle  applications. 

Where  a  motion  was  decided  after  a  hearing  of  all  the  parties,  upon  the  merits,  and 
denied  in  all  its  parts — leave  to  renew  being  neither  reserved  nor  subsequently 
applied  for;  and  a  second  motion  was  made  upon  substantially  the  same  grounds- 
and  granted  under  the  general  prayer  ior  relief — a  relief  not  specifically  asked 
for  and  not  forming  a  strictly  legitimate  object  of  the  principal  motion,  Held,  on 
appeal  from  this  last  order,  that  it  should  be  reversed  with  costs. 

General  Term,  March,  1870. 

Before  MONELL,  McCuNN  and  FREEDMAN,  J.  J. 

THIS  action  is  brought  upon  an  undertaking  executed  by 
the  defendants,  John  Emmons  Jr.  and  Hanford  Smith,  upon 
the  arrest  of  the  defendant,  James  L.  Paine,  under  an  order 
of  arrest  granted  in  an  action  wherein  the  plaintiff  herein 
was  plaintiff,  and  the  defendant,  James  L.  Paine,  was  de- 
fendant, upon  affidavits  showing  that  said  James  L.  Paine 
had  surrendered  himself  to  the  sheriff,  without  disclosing, 
however,  the  precise  time  of  such  surrender,  and  that  he 
was  insolvent.  The  defendants  in  this  action  on  the  27th  dav 
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of  January,  1870,  procured  an  order  requiring  the  plaintiff 
to  show  cause  the  next  day  why  the  action  should  not  be 
discontinued,  or  \\hy  the  defendants  should  not  have  time 
to  plead  to  the  complaint  therein,  or  why  they  should  not 
have  such  further  or  other  order  or  relief  as  to  the  court 
should  seem  meet. 

On  the  return  day  plaintiff  appeared  by  counsel  and 
showed  that  a  similar  motion  had  been  made  in  the  same 
action  during  the  preceding  August  special  term  of  the 
same  court,  held  by  another  judge;  that  on  that  occasion, 
defendants  upon  substantially  the  same  grounds  had  moved 
for  a  "discontinuance  of  the  action  as  to  all  the  defendants, 
and  that  the  defendants,  Smith  and  Emmons,  be  absolutely 
released  and  discharged  from  all  liability  and  responsibility, 
upon  or  incurred  by  virtue  of  the  undertaking,  &c.,  or  for 
such  other  order  or  relief  in  the  premises  as  to  the  court 
shall  seem  meet  and  proper  ;"  but  that  the  court,  after  a 
hearing  of  all  the  parties,  had  denied  the  motion  upon  the 
merits  and  in  all  its  parts;  plaintiff  therefore  contended  that 
defendants  could  not  renew  the  motion  without  leave  first 
obtained  for  that  purpose. 

The  objection  was  overruled  and  an  order  made,  under 
the  prayer  for  other  and  further  relief  contained  in  the  or- 
der to  show  cause,  that  the  defendants  have  leave  to  sur- 
render the  defendant,  James  L.  Paine,  within  ten  days, 
into  the  custody  of  the  sheriff. 

From  this  order  plaintiff  appealed. 

STEPHEN  A.  WALKER,  counsel  for  appellant. 
ALEX.  H.  REAVE Y,  counsel  for  respondents. 

By  the  court,  FREEDMAN,  J. — In  the  case  of  the  Sank  of 
Geneva  agt.  Reynolds,  (33  N.  Y.,  160,)  the  court  of  appeals 
held,  that  an  order  allowing  bail  to  surrender  the  principal 
in  their  exoneration  is  appealable,  for  the  reason  that  it 
affects  a  substantial  right  and  in  effect  determines  the  action 
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and  prevents  a  judgment,  from  which  an  appeal  might  be 
taken.  Such  being  the  law  of  this  case,  and  it  appearing 
from  the  record  that  the  first"  motion  was  made  upon  sub- 
stantially the  same,  if  not  stronger  grounds  than  the  second 
motion,  I  am  of  the  opinion  that  the  order  appealed  from, 
which  granted  under  the  general  prayer  for  relief,  a  relief 
not  specifically  asked  for,  and  not  forming  a  strictly  legiti- 
mate object  of  the  principal  motion,  should  not  be  permitted 
to  stand.  The  first  motion  was  decided  after  a  hearing 
of  all  parties  upon  the  merits,  and  denied  in  all  its  parts. 
Leave  to  renew  was  neither  reserved,  nor  subsequently  ap- 
plied for.  Before  and  since  the  Code,  it  has  been  the 
practice  that  a  special  motion  cannot  be  renewed  upon  the 
same  or  substantially  the  same  facts,  without  leave  of  the 
court  for  that  purpose  obtained/  (Mitchell  agt.  Allen,  12 
Wend.,  290 ;  Dottford  agt.  French,  5  Hill,  493 ;  Alien  agt. 
G4bbs,  12  Wend.,  202 ;.  Willet  agt.  Fayerweather,  I  Barb., 
73;  Billenger  agt.  Manindale,  8  How.,  113;  Cazreau  agt. 
Sri/ant,  4  Abb.,  402;  Snyder  agt.  White,  6  How.,  321; 
Mills  agt.  Thursby,  11  How.,  114;  Smith  agt.  Spalding,  30 
How.,  339).  Thus,  it  has  been  held  that  a  party  cannot, 
by  omitting  to  enter  the  order,  obtain  a  right  to  renew  a 
motion.  (Peet  agt.  Cowenhoven,  14  Abb.,  56). 

It  is  undoubtedly  true,  that  the  decision  of  a  motion  is 
not  to  be  considered  as  res  adjudicata,  and  that  there  are 
special  occasions  on  which  a  motion  may  be  re-heard,  for 
instance,  when  the  order  is  unappealable. 

But  as  a  matter  of  orderly  practice,  it  should  never  be 
done,  except  upon  leave ;  when  that  is  applied  for,  it  is 
discretionary  with  the  court  to  allow  a  renewal  of  the 
motion  on  the  same  or  additional  papers,  and  its  decision  in 
this  respect  will  .not  be  reviewed  upon  appeal.  (White 
agt.  Monroe,  12  Abb.,  357 ;  Smith  agt.  Spalding.  30  Hoic., 
339;  Adams  agt.  Bush.,  (no.  2,)  2  Abb.  N.  S.,  112).  But 
leave  will  not  be  given  to  renew  a  motion,  to  enable  a  party 
to  insist  on  facts  known  to  him,  but  not  insisted  upon  at 
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the  hearing  of  the  original  motion.  (Pattison  agt  Bacon, 
12  Abb.,  142;  21  How.,  478,  and  the  discovery  of  new  evi- 
dence even  in  support  of  the  matter  previously  urged,  has 
been  held  to  be  no  absolute  right  to  a  renewal  of  the  motion. 
(Hoffman  agt.  Livingston,  I  John.  Ch.  E.,  21i). 

As  a  general  rule,  however,  leave  will  not  be  withheld, 
if  in  the  circumstances  of  the  opposition,  there  is  anything 
to  excite  suspicion  of  unfairness,  or  a  belief  that  the  moving 
party  was  taken  by  surprise. 

By  rule  23  of  the  general  rules,  it  is  further  provided, 
that  if  any  application  for  an  order  be  made  to  any  judge  or 
justice,  and  such  order  be  refused  in  whole  or  in  part,  or  be 
granted  conditionally,  or  on  terms,  no  subsequent  applica- 
tion upon  the  same  state  of  facts,  shall  be  made  to  any 
other  judge  or  justice;  and,  if  upon  such  subsequent  ap- 
plication any  order  be  made,  it  shall  be  revoked,  &c.  By 
section  401  of  the  Code,  an  application  for  an  order  is  styled 
a  motion,  and  the  same  section  refers  to  motions  which  can 
only  be  made  upon  notice  as  well  as  to  such  which  may  be 
made  without  notice.  Section  400,  provides  that  the  term 
"order,"  shall  include  every  direction  of  a  court  or  judge 
made  or  entered  in  writing  and  not  included  in  a  judgment. 

The  construction  therefore,  of  the  23d  rule  above  referred 
to  in  connection  with  sections  400  and  401  of  the  Code, 
would  seem  to.  lead  to  the  conclusion  that  the  rule  applies 
to  motions  on  notice  as  well  as  ex  parte  applications  ;  an  I 
inasmuch  as  such  application  of  the  rule  to  motions  will 
greatly  tend  to  maintain  and  perpetuate  the  harmony  and 
kind  feeling,  which  should  always  exist  between  the  mem- 
bers of  the  same  court,  attorneys  should  not  be  permitted 
to  disregard  it. .  If  the  defendants  in  this  case  felt  aggrieved 
by  the  first  order,  they  might  have  appealed  or  applied  for 
a  re-argument.  They  declined  to  do  either. 

The  order  appealed  from  should,  therefore,  be  reversed 
with  costs. 


Commissioners  of  Excise  agt.  Harvey. 


SUPREME  COURT. 

THE  BOARD  OF   COMMISSIONERS  OF  EXCISE   OF  CHEMUNQ 
COUNTY  agt.  HOLMES  HARVEY. 

The  "  Act  regulating  the  sale  of  intoxicating  liquors,"  passed  April  II,  1870,  does 
not  deprive  a  board  of  commissioners  of  excise  of  the  power  of  issuing  an  exe- 
cution against  the  person,  where  an  execution  has  been  returned  unsatisfied 
against  property,  on  a  judgment  for  a  penalty  under  the  above  act. 

Gliemung  special  term,  May,  1870. 

MOTION  to  set  aside  an  execution  against  the  body  of  the 
defendant,  issued  April  23,  1870,  on  a  judgment  recovered 
March  8,  1870,  for  penalties  under  the  excise  laws,  an  exe- 
cution against  property  having  first  been  issued  and  returned 
unsatisfied. 

The  motion  was  based  upon  the  ground  that  by  the  act 
of  the  legislature,  entitled ''An  act  regulating  the  sale  of 
intoxicating  liquors,"  passed  April  11,  1870,  the  plaintiff 
had  ceased  to  exist  when  the  execution  was  issued,  and 
plaintiff's  counsel"  therefore  had  no  power  or  authority  to 
issue  it. 

TURNER  &  DEXTER,  for  the  motion. 
JOHN  T.  DAVIDSON,  opposed. 

BOARDMAN,  J. — This  motion  might  be  denied  upon  the 
ground  that  the  execution  against  the  body  of  the  defend- 
ant had  never  been  served ;  that  defendant  had  never  been 
arrested  thereon.  Until  the  defendant  has  been  subjected 
to  wrong  by  reason  of  the  issuing  of  this  execution  he 
could  not  be  heard  in  court  on  such  a  motion. 
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But  I  prefer  to  consider  the  question  on  its  merits,  and 
upon  such  consideration  entertain  no  doubt  that  the  motion 
must  be  denied.  The  act  of  1870,  (April  11,)  does  not 
repeal  the  act  of  1857,  but  on  the  contrary,  provides  that 
the  same  "shall  be  taken  and  construed  as  a  part  of  this 
(1870,)  act,"  except  when  inconsistent  or  in  conflict  with 
the  new  act.  This  last  act  is  not  therefore,  in  its  terms 
retrospective  in  its  action  and  does  not  purport  to  take  away 
any  rights  already  vested.  Even  if  it  were  retrospective, 
it  could  not  deprive  plaintiffs  of  rights  vested  in  them  by 
virtue  of  a  judgment  recovered.  (Prui/n  Overseers,  c#c.,  agt. 
Tyler,  18  How.,  361  ;  Van  Bensselaer  agt.  Secor,  32  Barb., 
469;  Berley  agt.  Rampacher,  5  Duer.,  183;  Butler  agt. 
Palmer,  1  Hill.j  325  ;  Dwarris  on  Statutes,  676). 

The  plaintiff's  rights  under  this  judgment  are  therefore, 
unaffected  by  the  act  of  1870,  and  they  have  a  legal  exist- 
ence, and  being  to  enforce  such  rights,  since  such  condition 
and  power  in  no  way  conflicts  with  the  new  law,  or  is  in 
consistent  therewith. 

For  these  reasons  the  motion  of  the  defendant  must  be 
denied  with  $10  costs  of  motion. 
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SUPREME  COURT. 

IRA  C.  BRAND,  appellant,  agt.  WILLIAM   Gr.  BRAND   and 

* 
ALIDA  BRAND,  respondents. 


On  an  appeal  in  an  action  in  equity,  to  set  aside  a  deed  of  real  estate,  and  also  a  bill 
of  sale  of  personal  property,  on  the  ground  of  fraud  and  undue  influence;  and  also 
on  the  ground  that  the  grantor  was  incapable  of  fatly  understanding  the  nature 
and  effect  of  svck  transfer: 

Held,  that  it  was  clear  from  the  whole  case,  as  presented  hy  the  referee's  report, 
that  (he  referee  considered  the  question  of  competency  on  the  part  of  the  plaintiff, 
(the  grantor,)  and  of  fraud  and  undue  influence  on  the  part  of  the  defendant,  (his 
eon,)  as  a  close  one;  therefore,  the  court  must  take*it  for  granted  that  he  took 
the  facts  assumed  and  found  by  him  into  the  account,  in  arriving  at  the  conclusion 
not  to  set  aside  the  deed  and  bill  of  sale. 

And  where  the  referee  found,  as  one  of  the  findings  of  fact,  that,  "  It  seems  he  (the 
plaintiff,)  still  remains  with  William,  (the  defendant, )  eats  at  his  table,  and  is 
kindly  treated  by  him,  and  his  wants  carefully  provided  for,"  when  there  is  no 
evidence  in  the  case  to  warrant  such  a  finding,  it  is  error  :  first,  in  assuming  the 
fact  without  evidence  :  and,  second,  in  giving  it  any  weight  in  the  determination 
of  the  issues. 

.  The  law  in  regard  to  prohibiting  an  attorney  or  counsel  of  a  party,  from  testifying  to 
the  statements  of  his  client  against  his  consent,  is  the  same  now  as  it  was  before 
the  Code  made  parties  competent  witnesses,  for  or  against  themselves.  Per 
FOSTER,  J. 

The  decision  in  the  case  of  Whihng  agt.  Barney.  (30  N.  Y.,  330,)  in  which  Judge 
SELDEN  came  to  the  conclusion  that  the  rule  is  changed,  does  not  declare  any 
such  changed  rule;  as  each  of  the  four  judges  who  concurred  with  him  in  a  re- 
versal of  the  judgment  of  the  supreme  court,  did  so  on  the  ground  ihat  the  com- 
munication was  made  to  the  counsel  in  the  presence  of  the  adverse  party,  and  that, 
therefore,  it  was  not  confidential.  The  decision  of  the  case,  therefore,  was  made 
irrespective  of  the  provisions  of  the  Code,  and  in  conformity  with  the  pre-existing 
rule,  that,  to  be  privileged,  the  communication  must  have  been  confidential. 
Besides,  the  Code  (  §  390)  does  not  furnish  any  reason  for  changing  the  rule  of 
evidence.  Per  FOSTER,  J. 

The  former  rule  which  forbids  the  clerk  of  the  attorney  or  counsel  of  a  party  from 
testifying  to  communications  of  th*>  party  made  to  his  counsel,  in  the  presence  of 
the  clerk — they  being  confidential  and  privileged — is  still  in  force.  Per  FOSTER,  J. 

Communications  to  counsel  made  in  the  presence  of  the  adverse  party  are  nol 

privileged,  and  the  counsel  is  a  competent  witness  thereon  ;  but  where  the  counsel 

testifies  that  the  adverse  party  was  not  present  all  the  time  at  the  interview, 

while  the  communications  of  the  plaintiff  were  being  made  to  his  counsel,  and  he 
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(the  counsel)  was  allowed  by  the  referee,  against  objection,  to  testify,  as  well  to 
what  the  plaintiff  said  while  the  defendant  was  absent,  as  what  he  said  while  he 
was  present :  held,  error.    Per  FOSTER,  J. 
Communications  made  to  counsel  as  a  conveyancer  are  privileged.    Per  FOSTER,  J. 

A  subscribing  witness  to  a  deed  is  within  the  same  principle  which  allows  the  sub- 
scribing  witness  to  a  last  will  and  testament,  to  give  his  opinion  of  the  sanity  of 
the  testator,  and  may  give  his  opinion  (though  not  an  expert)  as  to  the  compe- 
tency of  the  grantor  t«  contract,  at  the  time  of  the  execution  of  the  deed. 

Where  a  witness,  not  properly  an  expert,  but  a  person  of  high  character,  was  called 
to  testify  as  to  the  competency  of  the  plaintiff  for  the  transaction  of  business, 
whom  he  had  known  for  many  years,  was  asked  the  following  question:  '-Where 
any  fear  of  difficulty  might  threaten  him  or  his  property,  would  he,  in  your  judg  - 
ment,  be  easily  persuaded  to  do  any  act,  dictated  by  any  person  he  considered  a 
friend  1" 

Held,  that  the  witness  was  competent  to  answer  this  question,  on  the  ground  that 
the  acts  and  conduct  of  the  plaintiff,  and  of  his  family,  in  regard  to  his  business 
matters,  which  he  (the  witness)  had  testified  to,  made  him  so.  That  is,  such 
statements  rendered  the  witness  competent,  in  connection  therewith,  to  express 
an  opinion. 

The  rule  laid  down  by  the  court  in  the  case  of  Whelan  agt.  Whelan,  (3  Cow.,  572,) 
held  applicable  to  this  case  on  its  merits,  to  wit:  "  That  a  contract  obtained  from 
one  party,  so  much  in  the  power  of  the  other,  cannot  be  manitaiued,  if  confidence 
has  been  abused ;  if  there  is  inadequacy  of  price,  or  the  inference  is  plain  that 
advantage  has  been  taken  of  age  and  imbecility,  and  the  partiality  of  a  parent 
has  been  artfully  made  use  of,  to  strip  him  of  his  property  and  reduce  him  to  a 
state  of  dependence  and  want." 

Held,  that  the  facts  of  this  case,  as  proved  and  referred  to  by  the  court,  and  the 
several  specific  facts  found  by  the  referee,  taken  as  a  whole,  appear  to  be  adverse 
to  the  general  conclusion  of  the  referee  that  the  plaintiff  was  not  incompetent  to 
contract,  and  that  it  is  not  proved  that  the  defendant  committed  a  fraud  or  unduly 
influenced  him: 

On  the  contrary,  the  court  is  satisfied  that  this  judgment  should  be  reversed,  as  well 
upon  the  question  of  evidence  adverted  to,  as  upon  the  findings  of  the  referee. 
And  that  the  case  shows  a  much  stronger  one  for  an  interference  to  set  aside  the 
conveyances,  than  was  that  of  Whelan  agt.  Whelan,  ( 3  Cow.,  537.)  Per  FOSTER, 
J. 

And  the  case  is  still  stronger  in  favor  of  the  plaintiff  in  regard  to  the  bill  of  sale  of 
the  personal  property ;  where  it  is  perfectly  clear  that  the  plaintiff  only  intended 
to  give  the  use  of  the  personal  property  to  the  defendant,  and  that  for  one  year 
only,  instead  of  making  an  absolute  title  of  it  to  the  defendant  in  perpetuity.  Per 
FOSTER,  J, 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  event. 

Onondaga  General  Term,  April,  1870. 

BACON,  FOSTER  and  MORGAN,  Justices. 

1SGS,  February  13th,  action  commenced  by  service  of 
summons  only. 

18GS,  February  14th;  complaint  filed,  with  notice  of  Us 
pendens. 
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1868,  February  14th,  Ray  nor  &  Vann  appeared  for  de- 
fendants. 

186S,  Februaiy  29th,  twenty  days  additional  time  given 
to  serve  a  copy  of  the  complaint. 

1868,  March  12th,  copy  of  complaint  served  on  defend- 
ants' attorneys. 

1868,  March  28th,  defendant  William  G.  Brand  served 
answer,  and  Alida  Brand  served  demurrer. 

1868,  June  23d,  at  special  term,  the  demurrer  dismissed, 
and  the  cause  referred  to  Hon.  LE  ROY  MORGAN,  as  sole 
referee,  &c. 

SUPREME  COURT — ONONDAGA  COUNTY.  I 


•  Summons  for  relief. 


IRA  C.  BRAND, 

against 

WILLIAM  G.  BRAND  and 
ALIDA  BRAND. 

To  the  above-named  defendants: 

You  are  hereby  summoned  to  answer  the  complaint  of  Ira  C.  Brand,  plaintiff,  a 
copy  of  which  will  be  filed  in  the  clerk's  office  of  the  county  of  Onondaga,  and  to 
serve  a  copy  of  your  answer  on  the  subscribers  at  Syracuse,  within  twenty  days 
after  the  service  of  this  summons,  exclusive  of  the  day  of  service,  or  the  plaintiff 
will  apply  to  the  court  for  the  relief  demanded  in  the  complaint. 

PULLER  &  BARTLETT, 
Plaintiff's  Attarneys. 

(Title  of  cause.)  COMPLAINT. 

The  complaint  of  Ira  C.  Brand,  the  plaintiff  in  this  suit,  respectfully  shows,  that 
he  will  be  seventy-five  years  old  on  the  10th  day  of  August,  1868,  and  has  for  above 
thirty  years  last  past,  resided  in  the  town  of  Geddes,  Onondaga  County.  That  the 
said  defendant,  Alida  Brand,  is  the  wife  of  the  Said  defendant,  William  G.  Brand, 
as  plaintiff  is  informed  and  believes,  and  is  now  living  and  cohabiting  with  him  aa 
Buch.  That  on  the  25th  day  of  June  last  his  wife  died  ;  that  he  has  living  two  sons, 
both  residents  of  said  county.  That  during  the  summer  of  1867,  the  plaintiff  w(aa 
sick  and  under  the  doctor's  care,  being  confined  to  his  house,  and  some  of  the  time 
to  his  bed,  for  the  space  of  several  weeks  That  tint,  mind  of  said  plaintiff,  from  the 
effects  of  such  sickness  and  the  loss  of  his  wife,  added  to  the  infirmities  of  age  and 
physical  debility,  became  so  impaired  as  to  render  him  wholly  incapable  of  trans- 
acting his  own  business,  and  to  make  him  wholly  dependent  upon  others  for  the 
management  of  his  affairs,  and  that  the  said  plaintiff  has  ever  since  remained,  and  is 
now  weak  in  body  and  mind,  and  incapable  of  managing  his  own  affairs  with 
adequate  discretion.  That  the  said  defendant,  William  G.  Brand,  who  is  the 
youngest  son  of  said  plaintiff,  has,  since  the  second  week  of  November,  1867,  lived 
in  the  house  of  said  plaintiff,  and  having  the  entire  confidence  of  this  plaintiff,  has 
acted  aa  his  agent  in  all  his  business  transactions,  and  exercised  entire  and  exclusive 
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control  over  the  same.  That,  the  said  plaintiff  on  and  prior  to  the  29th  day  of 
Jaiiiinry,  1868.  was  the  owner  in  fee  of  a  certain  farm  at  his  said  place  of  residence, 
worth  at  least  $7,509  ;  and  personal  property,  consisting  of  horses,  cows,  swine  and 
fanning  utensils,  to  the  value  of  at  least  $500.  That  the  said  William  G.  Brand, 
designedly,  to  obtain  the  property  aforesaid  of  said  plaintiff  for  little  or  no  consider- 
ation, knowing  the  influence  he  alrendy  possessed  over  aiiid  plaintiff,  with  the  de- 
bigu  aforesaid,  and  the  better  to  enable  him  to  accomplish  his  pui  poses,  appeared  to 
take  an  unusual  interest  in  the  welfare  of  the  said  plaintiff,  and  by  flattery  and 
various  other  devices,  as  the  youngest  son  and  the  confident  adviser  and  agent  of 
Baid  plaintiff,  acquiied  such  an  undue  influence  over  him,  as  to  obtain  and  exercise 
entire  control  of  the  mind  and  business  matters  of  the  said  plaintiff.  That  said 
plaintiff,  still  being  so  enfeebled  and  weak  in  mind,  and  incompetent,  and  under  the 
influence  of  the  said  defendant,  William  G.  Brand,  was  induced  and  influenced  by 
the  said  William  G.  Brand,  to  make  and  execute  the  writing,  a  copy  of  which  is 
hereto  annexed,  marked  "  A,"  by  virtue  of  which  the  said  William  G.  Brand  has 
taken  possessisn  of,  and  still  retains  possession  of,  his  said  farm,  mentioned  in  said 
contract  or  deed  and  referred  to  above,  and  also  with  the  same  design  and  by  similar 
means  obtained  from  this  plaintiff,  a  bill  of  sale  of  sll  his  personal  property  referred 
to  above,  by  means  of  which  the  said  William  G.  Brand  has  taken  possession  of, 
and  still  retains  possession  of,  the  personal  property  therein  mentioned  and  referred 
to  above  ;  and  the  plaintiff  is  unable  to  give  a  copy  of  said  I  ill  of  Rule,  it  being  in 
the  possession  of  said  William  G.  Brand,  the  defendant,  and  he  refusing  to  give  said 
plaiutitf  a  copy.  That  the  said  William  G.  Brand  obtained  :he  bill  of  sale  of  the 
buid  personal  property,  by  falsely  and  fraudulently  representing  that  it  was  only  an 
instrument  to  keep  one  George  Brand,  a  brother  of  the  defendant  William  G.  Brand, 
from  claiming  pay  for  the  use  of  such  personal  property  from  the  said  William  G. 
Brand,  the  defendant,  in  case  of  the  death  of  this  plaintiff;  and  when  this  plaintiff 
signed  the  said  bill  of  sale,  he  had  no  knowledge  that  he  was  dispossessing  himself 
of  tiile  to  said  personal  property,  and  did  not  intend  to  convey  the  title  away  to  the 
•aid  William  G.  Brand  That  the  same  was  not  read  to  him  before  he  signed  it, 
and  he  did  not  know  its  contents  except  as  they  were  represented  to  him  by  the 
said  defendant,  William  G.  Baand  ;  and  that  he  signed  the  same  under  an  entire 
misapprehension  of  tb*  contents  thereof,  constrained  and  deceived  by  the  undue 
control  and  influence  of  the  said  William  G.  Brand. 

That  the  said  William  G.  Brand  paid  no  consideration  to  this  plaintiff  either  tor 
the  said  land  or  the  said  personal  property,  but  executed  a  mortgage  without  a  bond 
back  to  this  said  plaintiff  on  half  of  said  farm,  payable  without  interest,  one  year 
after  plaintitf's  death,  falsely  representing  to  this  plaintiff,  that  he,  would  be  com- 
pelled to  pay  the  older  son  of  plaintiff,  the  said  George  Brand,  the  full  amount  of 
said  mortgage,  and  that  by  thns  representing  to  said  plaintiff  that  his  son  Georsre 
would  get  the  full  $1400,  within  a  year  from  his,  said  plaintiff's  death,  and  by 
tinting  him  to  jrive  said  deed  at  once,  this  plaintiff  signed  and  executed  the  same, 
thereby  disinheriting  his  son  George  nearly,  which  this  plaintiff  did  not  intend  nor 
design  to  do. 

That  before  the  commencement  of  this  action,  the  plaintiff  tendered  to  said 
defendant  William  G.  Brand,  a  satisfaction  of  said  mortgage,  duly  executed  and  ac- 
knowledged, and  demanded  of  said  defendants  a  re-conveyance  of  the  said  farm 
before  mentioned,  and  the  bill  of  sale  of  said  personal  property  before  mentioned, 
which  the  said  defendant  William  G.  Brand  declined  to  give. 

Wherefore,  the  said  plaintiff  prays  that  the  defendants  be  decreed  to  re-convey 
to  said  plaintiff  the  said  farm,  and  deliver  to  him  the  said  bill  of  sale,  or  that  the 
said  deed  given  by  said  plaintiff  to  said  William  G.  Brand,  and  the  said  bill  of  sale 

• 
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be  adjudged  null  and  void,  and  the  said  deed  be  canceled  of  record,  or  for  such 
other  and  further  relief  as  to  the  court  may  seeni  just. 

FULLER  &,  BARTLETT, 

Plaintiff's  Attorney*. 
State  of  Nev>  York,  Onondaga  County,  ss. : 

Ira  C.  Brand  of  caid  county,  being  duly  sworn,  says  :  that  In  ;:KS  heard  the  fore- 
going complaint  read,  and  knows  its  contents,  and  that  the  -nine  are  true  of  hia 
own  knowledge,  except,  as  to  matters  therein  stated  on  information  and  belief,  and 

as  to  those  mutters  he  believes  it  to  be  true. 

His 

1RAC.    X  BRAND, 
Mark. 

Sworn  to  before  me  this  litth  day  of  February,  1868. 

H.  R I  EG  EL,  County  Judge. 
Witness,  T.  K.  FULLER. 

"A." 

$6.00  U.  S.  Int.  Rev..  Canceled. 

THIS  INDENTURE,  made  this  twenty-ninth  day  of  January,  in  the  year  of  onr 
Lord,  one  thousand  eight  hundred  and  sixty  tight,  between  Ira  C.  Brand,  of  the 
town  of  Geddes,  in  the  county  of  Onondaga,  and  state  of  New  York,  of  the  first 
part,  and  William  G.  Brand  of  the  same  place,  of  the  second  part. 

Witnesxeth.  That  the  said  party  of  the  first  part,  in  consideration  of  the  sum  of 
five  thousand  six  hundred  and  thirty-six  dollars,  to  him  duly  paid,  hath  sold,  and 
by  these  presents  doth  ,grant  and  convey  to  the  said  parry  of  the  second  part,  hia 
heirs  and  assigns,  all  that  certain  piece  or  parcel  of  land  situate,  lying  and  being  in 
the  town  of  Geddes,  in  the  county  of  Onondaga.  and  state  of  New  York,  and  is 
known  and  distinguished  as  farm  lot  number  twelve,  in  the  Onondaga  Salt  Springs 
Reservation,  and  is  bounded  and  described  in  the  field  book  of  said  reservation, 
made  by  John  Randall,  jr.,  on  file  iu  the  office  of  the  secretary  of  state,  at  the  city 
of  Albany,  N  .Y.,  and  is  bounded  and  described  as  follows,  to  wit : — Beginning  at  a 
stake  in  the  southeast  corner  of  lot  No.  9,  standing  on  the  westerly  shore  of  the  Onau- 
daga  Lake,  stand  ing  two  links  southerly  of  an  elm  tree  marked  9,  12.  and  running 
thence  along  the  southerly  bounds  thereof,  south,  sixty-two  degrees  west,  thirty- 
eight  chains  and  eighty-three  links  to  a  stake  in  the  no»th-east  corner  of  lot  No.  11, 
standing  sixteen  links  north,  seventy-one  degrees  east,  of  a  maple  tree  Diarked  11, 
12;  thence  along  the  east  bounds  thereof  south,  twenty-eight  degrees  east,  twenty 
chains  and  sixteen  links  to  a  stake  in  the  southeast  corner  thereof,  standing  sixteen 
links  north,  seventy-eight  degrees  west,  of  a  small  maple  tree  marked  11,  12,  13, 
14 ;  thence  north,  sixty-two  degrees  east,  thirty  one  chains  and  eighty  links  Ao  an 
elm  tree  marked  12,  13,  standing  on  the  westerly  shore  of  the  Onondaga  Lake ;  and 
thence  northerly  along  the  same  to  the  place  of  beginning,  containing  seventy- 
three  acres,  excepting  the  right  in  two  and  58-100ths  acres,  as  conveyed  to  the 
Oswego  Railroad  Company  ;  also  subject  to  the  conditions  and  reservations  con- 
tained in  the  original  patent  of  said  land ;  also  subject  to  the  payment  of  a  mortgage 
on  one  half  said  land,  of  one  thousand  dollars  and  interest,  to  Irving  Brand,  which 
said  party  of  the  second  part  is  to  pay  ;  and  also  subject  to  the  payment  of  fourteen 
hundred  dollars — said  fourteen  hundred  dollars  to  be  paid  to  George  S.  Brand,  one 
year  after  the  death  of  said  Ira  G.  Brand,  according  to  a  mortgage  given  therefor; 
and  also  subject  to  the  support  and  maintenance  of  the  party  of  the  first  part  during 
bis  natural  life  in  a  comfortable  and  suitable  manner,  or  of  the  payment  of  the  said 
party  of  the  first  part,  each  and  every  year,  of  the  sum  of  two  hundred  and  twenty* 
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five  dollars,  in  equal  quarterly  payments  from  the  first  day  of  January,  I8C8,  during 
his  natural  life.  The  party  of  the  first  part  hereby  reserves  the  crop  of  wheat 
now  growing  on  said  farm,  and  the  right  to  harvest  the  same,  and  also  the  house 
now  occupied  by  said  George  S.  Brand,  and  the  right  of  said  George  S.  Brand  to 
remove  the  said  house  at  any  time  within  one  year  from  this  date,  with  the  ap- 
purtenances, and  all  the  estate,  title  and  interest  therein  of  the  said  party  of  the 
first  part.  And  the  said  Ira  C.  Brand  doth  hereby  covenant  and  agree  to  and  with 
the  said  party  of  the  second  part,  his  heirs  and  assigns,  that  the  premises  thus  con- 
veyed in  the  quiet  and  peaceable  possession  of  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  he  will  forever  warrant  and  defend  against  any  person  whomso- 
ever lawfully  claiming  the  same  or  any  part  thereof. 
In  witness  whereof,  the  party  of  the  first  part  hath  hereunto  set  his  hand  and 

seal  the  day  and  year  first  above  written. 

His 
IRA  C.   X  BRAND. 

Mark. 
Sealed  and  delivered  in  the  presence  of 

IRVING  G.  VANN. 

State  of  New  York,  Onondaga  County,  ss.  : 

On  this  twenty-ninth  day  of  January,  in  the  year  one  thousand  eight  hundred 
and  sixty-eight,  before  me  appeared  Ira  C.  Brand,  to  me  personally  known  to  be 
the  same  person  described  in  and  who  executed  the  foregoing  instrument,  and  ac 
knowledged  that  he  executed  the  same. 

R.  RAYNOR.   Notary  Public, 

Syracuse,  iV.  Y. 

Recorded  January  29,  1868,  at  4  P.  M. 
THEO.  L.  POOLE,  Clerk. 

(Book  of  Deeds,  No.  168, p.,  418,  die.) 

State  of  New  York,  Onondaga  County,  cleric's  office,  ss.  : 

5c.  Int.  Rev.  Canceled. 

I  do  hereby  certify,  that  I  have  compared  the  foregoing  copy  of  a  deed  with  the 
original  record  thereof  now  remaining  in  this  office  ;  and  that  the  same  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  such  original  record. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  seal  of 
[L.S.]      office  at  the  city  of  Syracuse,  this  15th  day  of  February,  1868. 

THEO.  L. 'POOLE,  ClerL 


(Title  of  cause. )  ANSWER. 

The  defendant,  William  G.  Brand,  impleaded,  &c.,  as  aforesaid,  answering  the 
complaint  of  the  plaintiff  in  this  action,  denies  the  same,  and  each  and  every  allega- 
tion therein  contained,  except  that  which  is  hereby  expressly  admitted  ;  and  also 
except  that  plaintiff  before  the  commencement  of  this  action,  tendered  this  defendant 
a  satisfaction  of  the  mortgage  mentioned  in  said  complaint,  and  demanded  a  re-con- 
veyance of  said  farm  and  bill  of  sale  of  said  personal  property,  and  which  this 
defendant  declined  to  give  ;  that  the  above  named  plaintiff  is  nearly  seventy-five 
years  of  age,  and  that  for  nearly  thirty  years  last  past  he  has  resided  in  the  town 
of  Geddes,  in  said  county;  that  the  defendant,  Alida  Brand,  is  the  wife  of  this 
defendant,  and  is  now  living  and  cohabiting  with  him  as  such  ;  that  on  the  '25th  day 
of  June  last,  the  wife  of  said  plaintiff  departed  this  life  ;  that  said  plaintiff  has  two 
eons  residing  in  said  county  of  Onondaga ;  that  during  the  summer  of  1867,  the 
plantiff  continued  to  reside  on  his  said  farm,  living  wholly  by  himself  during  the 
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most  of  the  time,  though  daring  a  short  season  with  a  house-keeper  ;  that  for  ten 
years  last  past,  it  has  been  the  intention  of  said  plaintiff,  often  expressed  to  bis 
family  and  his  neighbors,  to  bestow  the  greater  part  of  his  property  upon  this 
defendant ;  that  while  his  wife  was  still  living,  and  before  this  defendant  removed 
to  Wisconsin,  the  plaintiff  wished  this  defendant  to  take  the  farm,  and  to  thus  relieve 
him,  said  plaintiff,  of  anxieties  and  cares  unsuited  to  his  time  of  life ;  that  immediately 
after  the  death  of  plaintiff's  wife,  said  request  of  plaintitf  was  still  more  urgently 
renewed,  and  he  entreated  this  defendant  to  return  and  take  the  farm  and  take 
care  of  his  father  in  his  old  age,  and  protect  his  property  from  waste,  and  his  person 
from  insult  and  threats  and  dangers  of  violence  at  the  hands  of  Lie  other  son  ;  that 
this  defendant  declined  these  offers,  one  and  all,  preferring  to  remain  on  his  farm  in 
Wisconsin,  where  his  prospects  were  promising ;  that  at  last,  however,  the  en- 
treaties of  plaintiff  became  so  urgent  and  importunate  that  this  defendant,  at  great 
personal  inconvenience  and  at  great  pecuniary  sacrifice  and  loss,  yielded  to  the 
solicitations  of  said  plaintiff  and  consented  to  take  the  farm  ;  that  he  arranged  his 
affairs  in  Wisconsin,  came  east  to  plaintiff's  home,  and  in  anticipation  of  taking 
care  of  piaintiitf  in  a  comfortable  manner,  and  one  suited  to  the  wants  of  old  age, 
this  defendant  married  the  other  defendant  in  this  action ;  that  the  transfer  of  plain- 
tiff's  farm  to  this  defendant,  and  all  the  details  thereof,  were  long  and  well  con- 
sidered by  plaintiff,  and  talked  over  by  him  with  his  acquaintances  and  friends, 
and  that  said  deed  and  bill  of  sale  mentioned  in  the  complaint  herein,  were  drawn 
up  in  the  presence  of  plaintiff  and  at  his  suggestion  and  dictation,  and  without  any 
interference  or  undue  influence  exercised  or  attempted  to  be  exercised  by  this 
defendant,  or  by  any  other  person  or  persons ;  that  both  of  said  instruments  were 
caretully  read  over  to  said  plaintiff  before  their  execution,  and  the  details  thereof 
explained  to  him,  and  such  alterations  made  as  he  directed  ;  and  he  then  freely  and 
of  his  own  volition,  and  without  the  slightest  compulsion,  influence,  or  even  sug- 
gestion of  any  one,  signed,  acknowledged  and  delivered  the  same  to  this  defendant, 
and  expressed  himself  pleased  at  being  thus  relieved  of  cares  which  had  long  an- 
noyed him  ;  that  it  was  then  and  there  understood  and  atrreed  by  and  between  tho 
plaintiff  and  this  defendant  that  the  said  deed  and  bill  of  sale  were  a  setttieinent 
and  advancement  to  this  defendant  of  his  share  of  plaintiff's  estate;  that  said 
mortgage  was  executed  and  delivered  by  this  defendant  to  plaintiff  to  secure  him 
a  support  during  his  life,  and  further,  because  it  was  requested  by  plaintiff  so  to  be 
done,  in  order  that  he  might  dispose  of  that  and  some  $600  in  money  in  the  bank, 
and  other  personal  property  belonging  to  him,  by  will,  to  the  children  of  his  sou 
George,  so  that  his  family  might  not  be  deprived  of  the  avails  thereof  by  his,  said 
George,  improvidence  and  mismanagement;  that  the  execution  of  said  deed  and  bill 
of  sale  by  plaintitf  to  this  defendant,  was  an  advancement  to  him  long  in  contem- 
plation, deliberately  executed,  and  with  a  full  knowledge  of  all  the  facts  and 
circumstances  relating  thereto,  and  that  the  same  were  accepted  by  this  defendant 
in  equal  good  faith,  and  with  the  fair  and  bona  fide  intention  on  the  part  of  thia 
defendant  of  carrying  out  the  wishes  of  the  said  plaintiff;  that  since  said  transfer, 
the  plaintiff  has  been  provided  and  cared  for  according  to  said  agreement,  and  he  is 
now  living  with  this  defendant  and  his  family. 

Wherefore  this  defendant,  impleaded,  &c.,  as  aforesaid,  asks  that  the  complaint 
of  the  Plaintiff  be  dismissed  with  costs. 

RAYNOR  &  VANN, 
Attorneys  for  said  defendant,  impleaded,  &c. 
Onvndaga  County,  ss. : 

William  G.  Brand,  of  the  town  of  Geddes,  in  said  county,  being  duly  sworn, 
says:     That  he  is  the  above  named  defendant,  impleaded,  &.c.,  as  aforesaid  ;    that 
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he  has  read  the  foregoing  answer,  and  knows  the  contents  thereof,  and  that  the 
game  is  true  of  his  own  knowledge,  except  as  to  the  matters  therein  stated  on  in- 
formation and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

WILLIAM    G.  BRAND. 

Subscribed  and  sworn  to  before  me  on  this  27th  day  of  March,  1868. 

C.  A.   KURD, 

Notary  Public,  Syracuse. 

(Title  of  cause.) 

THE  issues  in  this  action  having  been  duly  referred  to  the  Hon  LE  ROY  MOROAK, 
eole  referee,  to  hear  and  determine  the  same,  came  on  for  trial  before  him,  at  his 
office,  on  the  8th  day  of  September,  1868,  whereat  the  lollowiug  proceedings  were 
had  :— 

IRA  C.  BRAND,  the  plaintiff,  being  duly  sworn,  sayt: 

I  am  plaintiff;  the  defendants  are  my  son  and  his  wife;  I  reside  on  the  old  home- 
stead in  Geddes,  and  have  for  over  forty  years;  I  am  in  my  seventy-sixth  year;  I 
have  but  two  children  living:  George,  the  elder,  and  William,  the  defendant;  my 
•wife  died  on  the  15th  of  June,  1867  ;  my  health  has  been  poor  since  she  died  ;  1  have 
four  grandchildren  only — the  children  of  George  ;  when  my  wife  died,  William 
lived  in  Wisconsin,  and  George  lived  on  the  north  part  of  my  farm;  I  lived  in  my 
house  by  myself;  William  would  have  been  west  two  years  if  he  had  stayed  until 
last  May  ;  I  sent  for  William  to  come  down  he  came  in  July  and  stayed  one  week; 
Le  returned,  and  came  again  in  November,  1867,  and  stayed:  William  worked  for 
me  a  number  of  years  before  he  went  west,  and  was  paid  by  selling  the  crops  and 
keeping  the  money  ;  he"  and  his  mother  had  all  the  money  ;  when  he  last  went 
away,  a  thousand  dollars  was  borrowed  by  mortgaging  the  north  half  of  the  farm, 
which  George  lived  en,  and  pai.l  to  William  ;  soon  after  William  came  back  in 
November,  he  wanted  a  deed  of  the  whole  farm  ;  I  offered  to  hire  him  by  the  monthi 
and  he  wouldn't  hire ;  then  I  offered  to  let  him  the  farm  on  shares ;  he  wouldn't 
take  it.  but  wanted  a  deed  of  the  whole  :  at  first  I  stood  out  and  wouldn't  give  it  to 
him  :  I  stood  out  until  I  was  overpowered  ;  I  said  I  did  not  want  to  give  a  deed 
of  the  whole,  and  then  he  fetched  up  what  George  would  do;  he  told  me  that 
George  would  misuse  me.  and  get  everything  I  had,  and  squander  it ;  I  told  him  I 
•would  give  him  a  deed  of  one  half  of  the  farm,  if  that,  would  end  the  story ;  No  !  he 
•would  have  a  deed  of  the  whole,  he  said  ;  I  told  him  he  was  most  too  sharp  for  me ; 
then  I  told  him  I  would  give  him  a  deed  of  one  third,  George  a  deed  of  one  third, 
and  keep  a  third  myself,  if  that  would  do;  No!  he  wouldn't  do  that;  he  wanted  a 
deed  of  the  whole  so  that  he  could  shut  George  off;  he  said  that  he  could  not  live 
by  the  side  of  George,  and  would  not;  he  wanted  a  deed  of  the  whole;  he  would 
not,  take  any  of  my  offers,  and  then  I  was  going  to  back  out;  William  told  me  I  was 
as  slow  as  a  hill  of  potatoes  in  the  winter  ;  he  wanted  the  deed  right  along;  at  this 
time  he  lived  with  me  ;  I  bfvrded  him  ;  I  had  him  and  Mrs.  Peeler  in  my  family; 
George  lived  some  thirty  or  forty  rods  from  me  ;  some  days  I  saw  George,  and 
some  days  not ;  William  said  if  I  didn't  give  him  the  deed,  he  would  leave,  and 
George  and  I  might  go  to  Tophet,  together  ;  he  told  me  he  wouldn't  have  come  near 
me  but  for  the  property  ;  of  course  I  wanted  to  keep  him,  but  did  not  want  to  give 
him  all  I  had  ;  he  first  brought  me  down  to  Syracuse  some  time  in  January,  I  think; 
can't  tell  the  exact  time,  I  was  so  unwell  and  out  of  fix,  he  talked  to  me  so  much  ; 
he  would  get  me  excited  some  days  and  nerved  up  so  I  didn't  know  what  I  was 
about:  I  was  feeling  so,  I  can't  remember  exactly  when  it  was  we  first  came 

down. 
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[The  first  deed,  made  and  dated  January  22,  1868,  introduced  in  evidence,  marked 
Exhibit  "  A,''  is  substantially  the  same  as  the  second  deed  given,  except  as  to  the 
$1,400,  to  which  reference  may  be  had.] 

William  brought  me  down  and  I  executed  this  deed;  I  was  dissatisfied  with  it, 
and  I  came  back  and  took  it  up ;  William  wouldn't  give  me  anything  to  show  for 
my  support;  and  alter  I  came  and  took  up  the  first  deed,  William  was  mad  and 
scolded  me  tilll  I|  was  jabont  scared  into,'  the  second  one  ;  he  said  ovei-J  and  over 
again  that  he  would  leave  me  if  he  couldn,t  have  control  of  the  whole,  and  I  told» 
him  I  would  make  a  will,  and  will  each  one  what  I  thought  he  ought  to  have ;  Is* 
baid  no,  a  deed  is  stronger  than  a  will,  and  that  George  would  break  up  a  will ;  he 
brought  me  down  to  Raynors's  office  a  few  days  after  the  first  deed  was  given  ; 
Raynor  said,  divide  the  property  between  the  boys  and  let  each  one  support  you 
half;  I  told  him  I  couldn't  do  that,  because  William  said  he  must  have  the  whole; 
William  did  not  hear  our  talk. 

[  Second  deed  introduced  in  evidence,  and  reada  as  follows  : — ]  ( See  deed  in  the 
complaint.)  •  . 

None  of  the  consideration  named  in  said  deed  was  paid  to  me;  I  received  n» 
money  from  William  either  for  the  farm  or  the  personal  property. 

[The  mortgage  of  $1,400,  from  William  to  his  father,  was  here  introduced  in  evi- 
dence, and  reads  as  follows : — ] 

$1.50  U.  S.  Int.  Rev.  Stamp,  canceled. 

THIS  INDENTURE,  made  this  twenty-ninth  day  of  January,  one  thousand  eight 
hundred  and  sixty-eight,  between  William  G.  Brand,  of  the  town  of  Geddes, 
county  of  Onondaga,  and  state  of  New  York,  of  the  first  part,  and  Ira  C.  Brand,  of 
the  same  place,  of  the  second  part, 

Witnesseth,  that  the  said  party  of  the  first  part,  in  consideration  of  the  sum  of 
fourteen  hundred  dollars,  to  him  duly  paid,  hath  granted  bargained,  sold,  conveyed 
and  by  these  presents  doth  grant,  bargain,  sell,  and  convey  to  the  said  party  of  the 
second  part,  his  heirs  and  assigns  forever,  all  the  north  half  of  that  certain  piece  or 
parcel  of  land  situate,  lying  and  being  in  the  town  of  Geddes,  in  said  county  and 
state,  and  is  known  and  distinguished  as  farm  lot,  No.  12,  in  the  Ouondaga  Salt 
Springs  Reservation,  and  is  bounded  and  described  as  follows,  in  the  Field  Book  of 
said  Reservation,  made  by  John  Randall,  Jr.,  on  file  in  the  office  of  the  Secretary 
of  State,  in  the  city  of  Albany,  N.  Y. ;  and  is  bounded  and  described  as  follows,  to 
wit:  Beginning  at  a  stake  in  the  southeast  corner  of  Lot  No.  9,  standing  on  the 
westerly  shore  of  Ouondaga  Lake,  standing  two  links  southerly  of  an  elm  tree, 
marked  9,  12,  and  running  thence  along  the  southerly  bounds  thereof  south  62  de- 
grees west,  38  chains  and  83  links,  to  a  stake  in  the  northeast  corner  of  Lot  No.  11, 
standing  16  links  north,  71  degrees  east  of  a  maple  tree  marked  11,  12;  thence 
along  the  east  bounds  thereof  south  28  degrees  east,  20  chains  and  16  links,  to  a 
stake  in  the  southeast  corner  thereof,  standing  16  links  north,  78  degrees  west  of  a 
small  maple  tree,  11,  12,  13,  14 ;  thence  north  82  degrees  east,  31  chains  and  80 
links  to  an  elm  tree  marked  12  13,  standing  on  the  westerly  shore  of  the  Onondaga 
Lake,  and  thence  northerly  along  the  same  to  the  place  of  beginning,  containing 
thirty-six  and  one  half  (3&|)  acres,  being  the  same  premises  this  day  conveyed  by 
Ira  C.  Brand  to  William  G.  Brand,  with  the  appurtenances,  and  all  the  estate,  title 
and  interest,  of  the  said  party  of  the  first  part  therein,  to  have  and  to  hold  the  same 
to  the  said  party  of  the  second  part,  his  heirs  and  assigns,  forever:  Provided,  always 
and  these  presents  are  on  this  express  condition,  that  if  the  said  William  G.  Brand, 
party  of  the  first  part,  heirs,  executors,  or  administrators,  shall  well  and  truly  pay, 
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or  cause  to  be  paid,  to  the  party  of  the  second  part,  or  his  certain  attorney,  heirs, 
executors,  administrators  or  assigns,  the  sum  of  fourteen  hundred  dollars,  in  one 
year  from  the  death  of  the  said  party  of  the  second  past ;  and  also  subject  to  the 
support  and  maintenance  of  the  party  of  the  second  part,  during  his  natural  life,  in  a 
comfortable  and  suitable  manner,  or  for  the  payment  to  the  said  party  of  the  second 
part,  of  $225.  in  quarterly  payments,  from  January  1st,  1868,  during  the  natural 
life  of  the  said  party  of  the  second  part,  which  said  sums  and  conditions  herein 
named,  the  said  William  G.  Brand  hereby  covenants  to  pay  and  perform,  and  when 
paid  thus  and  so  performed,  then  these  presents  shall  cease  and  be  void ;  and  in 
case  default  shall  be  made  in  the  payment  of  the  principal  sum  hereby  intended  to 
be  secured,  or  the  conditions  hereby  to  be  performed,  or  in  the  payment  of  thereof, 
or  any  part  of  such  principal,  or  of  any  of  the  above  conditions,  as  above  provided, 
then  the  said  party  of  the  second  part,  his  executors,  administrators,  or  assigns,  are 
hereby  authorized,  pursuant  to  statute,  to  sell  the  premises  above  granted,  or  so 
much  thereof  as  will  be  necessary  to  satisfy  the  amount  then  due,  and  the  perform- 
ance of  the  above  conditions,  with  the  costs  and  expenses  allowed  by  law,  render- 
ing the  overplus,  if  any  there  may  be,  to  the  said  William  G.  Brand,  heirs,  executors 
administrators,  or  assigns. 

In  witness  whereof,  the  said  party  of  the  first  part,  hath  hereunto  set  his  hand 
and  seal  the  day  and  seal  the  day  and  year  first  above  written. 

WILLIAM  G.  BRAND.     [L.  s.] 

Sealed  and  delivered  in  the  presence  of —  The  words:  "And  conditions  herein 
named,"  "  And  perform,  and  when  paid  thus  and  so  performed  ;"  •'  Or  the  conditions 
hereby  to  be  performed;"  and,  "Or  any  of  the  above  conditions,''  were  all  inter- 
lined before  signing ;  also  the  words,  "and  the  performance  of  the  above  condi- 
tions ;"  and  the  two  last  lines  on  the  second  page,  were  erased  before  signing. 

WILLIAM  G.  BRAND. 
State  of  New  York,  Onondaga,  County,  ss. : 

On  this  twenty-ninth  day  of  January,  in  the  year  one  thousand  eight  hundred  and 
sixty-eight,  before  me  appeared  William  G.  Brand,  to  me  personally  known  to  be 
the  same  person  described  in  ana  who  execnted  the  foregoing  iustrument,  and 
acknowledged  that  he  executed  the  same. 

R.  RAYNOR,  Notary  Public, 
Syracuse,  N.  Y. 

Recorded  January  29th,  1868,  at  4  P.  M.,  in  Book  No.  124,  page  261,  &c. 

THEO.  L.  POOLE,  Clerk. 
State  »f  New  York,  Oiiondaga  County  Cleric's  Office,  ss.  : 

I  do  hereby  certify  that  I  have  compared  the  foregoing  copy  of  a  mortgage,  with 
the  original  record  thereof,  now  remaining  in  this  affice ;  and  that  the  same  is  a 
correct  transcript  therefrom,  and  of  the  whole  of  such  original  record. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
[L.  8.]  seal  of  office,  at  the  city  of  Syracuse,  this  27th  day  of  June,  1868. 

THEO.  L.  POOLE,  Clerk. 
6  cent  Int.  Rev.  Stamp,  canceled. 

[The  one  thousand  dollar  mortgage  given  by  Ira  C.  Brand  to  Irving  C.  Brand, 
dated  May  4,  1866,  and  covering  only  the  north  half  of  said  farm,  was  here  put 
in  evidence  and  marked  Exhibit  "  D."  to  which  either  party  may  refer  on  the 
argument], 

Witness.—  The  north  half  of  the  farm  is  worth  over  $100  per  acre;  the  farm  con- 
tains about  71^  acres,  and  ia  worth  $100  per  acre  ;  I  was  offered  $150  an  acre  for 
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five  acres,  the  balance  was  worth  $100  per  acre;  I  had  a  sleigh  and  wagon, 
plow,  harness,  two  horses,  hens,  and  drags,  four  head  of  cattle,  three  hogs,  bay 
and  grain ;  I  told  William  I  should  hang  on  to  the  personal  property  anyway  ; 
then  he  wanted  some  paper  to  keep  George  from  suemg  him  for  the  use  of  it,  after 
I  was  dead  ;  I  asked  Raynor  if  he  had  got  that  thing  up  to  keep  George  off,  and  he 
Baid  yes  ;  he  brought  it  to  me  and  I  signed  it;  I  didn't  know  what  it  was  ;  George 
was  not  there  ;  1  eat  back  and  didn't  say  much  ;  Willie  would  put  in  before  I  had 
a  chance  ;  William  wouldn't  sign  any  mortgage  to  me  until  I  signed  the  paper  to 
keep  George  off. 

[Bill  of  sale  here  introduced  in  evidence  from  the  plaintiff  to  William,  conveying 
one  pair  of  horses,  three  cows,  one  yearling  heifer,  drags,  plows,  and  two  pigs]. 

Witness. — I  cannot  read  writing ;  the  horses  were  worth  $300  ;  the  harness  "Waa 
worth  $30  to  $10;  the  wagon  $60  ;  the  sleigh  $15  to  20  ;  the  cows  $235;  the  heifer 
$30 ;  the  drag  $30  ;  the  plow  $7  ;  and  the  pigs  $24,  making  in  all  about  $641  ;  after 
I  got  home  I  said  I  would  sell  one  of  the  cows,  and  William  told  me  I  couldn't 
that  he  had  a  bill  of  sale  of  the  personal  property ;  I  had  told  them  at  Raynor'a 
office,  that  I  would  not  let  William  have  the  personal  property ;  then  Rayuor 
advised  William  to  buy  the  personal  property,  and  William  did  not  make  much  reply; 
I  offered  to  sell  it  to  him,  but  he  wouldn't  buy  it ;  then  I  offered  to  give  him  the  use 
of  it  for  one  year,  and  then  he  wanted  the  writing  got  up  to  keep  George  from 
making  him  pay  for  the  use  of  it;  the  horses,  cows  and  hogs,  have  been  fed  since 
on  my  own  hay  and  grain  ;  what  provisions  I  had  on  hand  have  been  used  in  the 
family,  and  are  not  all  gone  yet ;  I  have  lived  in  the  same  house  with  William 
since  his  return  in  November  last ;  in  a  week  or  two  after,  I  offered  William  $600 
to  let  me  off,  and  he  offered  to  let  me  off  for  $1,000 ;  the  more  I  tried  to  buy  him  off 
the  higher  price  he  would  ask ;  he  offered  to  let  me  off  once  for  $600,  ana  when  I 
got  ready  to  give  that,  he  wanted  $1,000,  and  I  couldn  't  give  Lt ;  I  heard  something 
about  the  mortgage  ;  I  suppose  it  was  to  secure  George  $1,400,  and  I  understood 
that  it  was  to  secure  my  support ;  and  if  I  was  compelled  to  leave  and  couldn't 
stand  it  any  longer,  I  was  to  have  $225  toward  my  support ;  I  told  William  that 
was  not  enough,  but  he  said  he  wouldn't  give  me  any  more ;  so  that  was  the  end  of 
that  story. 

[The  plaintiff  at  this  point  offers  to  show  how  he  has  been  treated  by  William 
since  the  deed  was  given,  which  evidence  was  objected  to  by  defendant's  counsel, 
and  excluded  by  the  referee]. 

To  which  ruling  the  plaintiff  excepted. 

Cross-examination. — George  is  upwards  of  forty  years  of  age,  and  William  is  two 
years  younger ;  John  died  twenty  years  ago,  when  he  was  only  twenty-four  yeara 
old  ;  he  left  no  children ;  my  only  heirs  are  George  and  William  ;  William  worked 
for  me  on  the  farm  and  had  his  pay  for  it ;  he  was  twenty-five  years  old  when  he 
first  left  and  went  to  Michigan  ;  he  was  gone  three  years,  and  a  part  of  that  time 
George  worked  the  farm  on  shares  ;  when  William  first  went  away  he  pretended 
that  I  owed  him  $1,600 ;  he  had  about  $400  and  a  note  of  $1,000  ;  I  was  not  wholly 
satisfied  with  the  way  George  managed,  and  complained  to  the  neighbors  about  it ; 
I  hired  William  when  he  came  back  from  Michigan  ;  I  paid  him  very  near  $300  a 
year  in  all ;  he  told  me  he  could  not  work  for  less  than  $180  a  year ;  he  worked  for 
me  about  six  years  after  he  returned  from  Michigan  ;  I  gave  him  a  mortgage  for 
$1.000,  but  can't  tell  when  I  gave  it  to  him  ;  I  took  up  this  mortgage  by  the  money 
on  another  to  Irving  Brand  ;  William  went  out  west  about  the  time  it  was  given 
to  Irving  Brand ;  I  didn't  see  him  again  until  in  July,  186i  ;  I  was  sick  abed,  and 
Mr.  Wolf  was  with  me  ;  George  was  working  the  farm  on  shares  at  the  time ;  I 
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gave  hiu:  one  half  of  the  crops;  George  worked  the  farm  when  William  was  away 
except  what  I  kept  for  myself;  I,raised  wheat  in  1866,  and  1867,  and  it  was  all  put 
into  the  granary — George's  part  in  one  place  and  mine  in  another,  by  itself;  I  know 
Mr.  Townsend  ;  he  lived  thirty  or  forty  rods  from  me  ;  I  told  him  when  he  was 
writing  to  William  to  tell  him  to  come  down  because  I  was  sick  ;  I  did  not  tell  him 
to  tell  William  that  I  would  send  him  money  to  come  with,  as  I  remember  of;  I  did 
not  tell  Townsend  to  write  William  that  George  had  stolen  my  wife's  bank  book, 
and  I  could  not  get  it ;  William  came  down  in  July  ;  he  said  that  he  owned  a  farm 
in  Wisconsin  of  160  acres;  he  did  not  marry  at  my  request;  he  stayed  a  week  in 
July  ;  I  told  him  I  would  like  to  have  him  come  back  ;  he  said  he  would  sell  hia 
things  and  couie  ;  he  offered  to  come,  and  1  said  I  wished  he  would  ;  I  didn't  tell 
Lim  he  should  be  well  paid ;  he  said  he  would  come  back  in  November ;  he  came, 
and  has  been  here  ever  since ;  he  was  not  married  when  he  came  back ;  Mrs. 
Peeler  kept  house  for  me  and  did  my  washing  and  mending ;  she  stayed  until 
Williams'  wife  came  ;  I  think  he  got  married  in  January  ;  I  tried  to  hire  Willie, 
and  he  said  he  wouldn't  work  by  the  mouth  or  on  shares ;  he  said  he  wanted  a 
deed  ;  he  said  he  sold  off  his  stuff  and  horses,  and  that  was  enough  to  pay  for  his 
farm  ;  he  didn't  tell  me  he  couldn't  afford  to  sell  out  up  west  and  work  for  me  by  the 
month  or  on  shares;  1  know  nothing  about  his  marriage  ;  I  had  nothing  to  do  with 
it ;  he  didn't  tell  me  we  couldn't  get  any  respectable  girl  to  come  and  keep  house  for 
us,  and  so  he  must  get  married ;  I  did  not  know  he  was  going  to  get  married  ;  I 
didn't  tell  him  I  wauled  him  to  get  a  good  wife  who  would  take  good  care  of  me  ; 
I  saw  the  woman  he  married  some  seven  or  eight  years  ago ;  I  have  lived  in  the 
old  homestead  with  them,  but  out  of  my  own  provisions ;  all  the  furniture  and 
things  in  the  house  belong  to  me ;  he  hadn't  been  back  over  a  week  before  he 
wanted  a  deed ;  I  didn't  want  to  give  it ;  then  he  wanted  to  know  what  chance  I 
was  going  to  give  him  ;  I  told  him  I  would  let  him  work  the  farm  on  shares ;  he 
said  he  wouldn't ;  he  wanted  a  deed  of  the  whole  wriggling,  so  he  could  root  George 
oft  ;  I  told  him  I  shouldn't,  be  contented  to  deed  away  the  farm  ;  he  said  he  must 
have  a  deed  or  he  wouldn't  stay,  and  then  fetched  up  about  George — what  he  would 
do ;  he  kept  saying  he  wonld  go  away  if  he  couldn't  have  a  deed  of  the  whole,  and 
I  don't  know  what  I  replied  every  time  ;  I  can't  remember ;  I  didn't  agree  to  give 
him  the  deed  ;  I  can't  point  out  the  day  or  the  week  of  these  conversations  ;  I  know 
I  wanted  to  give  him  a  deed  of  one  third,  George  one  third,  aud  keep  a  third  myself; 
he  said  he  must  have  a  deed  of  the  whole  anyway  ;  I  was  so  nerved  up  I  couldn't 
remember  of  all  that  was  said;  I  can't  remember  mnch,  only  he  stuck  me  for  the 
deed  ;  I  havn't  told  any  neighbors  that  I  was  going  to  give  Willie  John's  share  ;  I 
never  told  Mr.  Remington  so  ;  Willie  told  me  that  George  would  break  a  will ;  I 
proposed  to  make  a  will,  and  Willie  wanted  two  thirds  of  the  land  ;  Mr.  Raynor 
told  me  once  he  never  saw  a  man  have  so  much  influence  over  another  as  Willie 
had  over  me ;  I  was  alone  when  he  told  me  ;  I  went  down  with  Willie  and  had  the 
first  deed  drawn ;  George  went  with  me  when  I  took  it  up  ;  I  did  it  because  1  was 
dissatisfied,  and  Willie  wouldn't  give  me  anything  back ;  Raynor  read  this  first  deed 
to  me ;  1  didn't  say  that  I  changed  the  $1,500  to  $1,400,  because  George  put  me  to  the 
trouble  to  make  another  deed ;  George  is  worth  nothing  that  I  bnowof;  I  paid  a 
note  for  him,  but  I  hold  his  note  for  it;  I  said  I  ought  to  have  the  money  paid  to 
George's  children ;  I  didn't  tell  Townsend  I'd  rather  Willie  would  get  George  off  • 
than  do  it  myself;  I  had  about  $600  in  the  savings  bank,  and  Willie  wanted  me  to 
put  that  to  his  credit. 

[The  plaintiff  here  introduced  in  evidence  a  mortgage  from  plaintiff  to  defendant 
William,  dated  April  16,  1857,  of  $1,068,  on  the  north  half  of  plaintiff  's  farm,  re- 
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corded  in  the  book  of  mortgages,  page  367,  which  may  be  referred  tc  on  the  argu- 
ment by  either  party]. 

Said  mortgage  was  canceled  May  19,  1866,  in  tlie  book  118  of  mortgages,  page 
13,  Exhibit  "F." 

Witness. — This  mortgage  was  paid  and  canceled  when  the  $1,000  mortgage  waa 
given  ;  Willie  went  and  got  the  paper  and  signed  it ;  I  was  told  by  some  one  that  a 
pill  would  !>e  made  for  me;  Dr.  Porter  doctored  me  when  I  waa  sick;  Willie  put 
the  amount  in  the  last  mortgage  just  as  he  hud  a  mind  to  ;  I  had  no  more  to  say 
about  it  than  a  yellow  dog;  I  uidn't  go  to  George's  because  he  had  a  large  family ; 
and,  besides,  I  didn't  want  to  leave  my  old  house. 

GEORGE  S.  BRAND,  sworn  for  plaintiff,  says: 

I  reside  in  th«  town  of  Geddes,  on  the  north  half  of  my  father's  farm;  I  erected 
the  house  in  which  I  reside,  and  built  it  there  at  the  request  of  my  parents;  I 
built  part  of  it  in  1848,  and  the  balance  about  eight  years  ago;  I  have  lived  ihere 
since  I  first  built;  I  have  four  children;  William  worked  at  home  five  years  after 
he  was  one-and-twenty ;  the  first  mortgage  was  made  when  he  left;  he  then 
went  to  Michigan  and  was  gone  about  three  years ;  then  came  back  and  hired 
out  to  father  by  the  year ;  he  then  said  he  wanted  the  old  folks  to  make  a 
disposition  of  their  property  so  he  could  know  what  he  was  going  to  have ; 
he  then  wanted  they  should  give  him  two-thirds  of  the  land,  and  me  one  third, 
and  they  refused  to  do  it,  and  he  hired  out  to  them ;  he  worked  in  all  about  six 
years,  and  then  went  to  Wisconsin  ;  he  was  gone  two  years ;  while  working 
at  home  he  told  me  he  had  a  power  of  attorney  to  do  as  he  was  a  mind  to — to 
buy  and  sell  and  anything  else  he  chose;  I  asked  him  what  that  was  for,  and  he 
said  that  father  was  not  capable  of  doing  business,  and  would  go  to  the  poorhouse 
if  he  didn't  have  some  one  to  manage  the  property  for  him  ;  there  wasn't  much 
Baid  about  the  property  when  William  left,  only  he  said  he  wanted  a  deed'ot  the 
farm,  and  wouldn't  work  by  the  year  any  longer;  after  I  had  taken  the  farm,  he 
caiue  out  and  said  he  did  not  know  but  he  should  take  it  yet;  he  didn't  know  but 
he  should  buy  it;  that  was  the  main  part  of  the  conversation  ;  he  soon  went  off;  at 
his  departure  I  worked  the  farm  for  two  years,  and  did  not,  stop  until  William 
Stopped  me  by  an  injunction;  father  has  been  feeble  and  declining  since  mother's 
death  ;  I  procured  physician  and  medicines  for  him;  he  was s'ck abed  when  William 
carne  back  ;  father  did  not  manage  the  farm  when  William  was  there;  William 
bought  and  sold  the  property,  and  when  he  was  away  mother  did  it :  when  I  sold 
grain  or  anything,  I  always  paid  the  proceeds  to  mother;  when  any  one  came  to 
the  house  she  made  the  bargains  ;  father  went  to  Albany  eight  or  ten  years  ago  to 
be  appointed  door-keeper  of  the  assembly ;  this  thing  was  got  up  for  a  joke,  I 
suppose;  Luther  Hay  drew  the  petition,  and  father  got  signers  to  it  and  went  to 
get  his  appointment ;  he  was  gone  about  two  weeks  before  he  catne  back  ;  he  went 
alone  ;  William  was  married  before  the  deed  was  given ;  I  never  heard  any  talk 
between  father  and  William  about  giving  the  deed,  and  did  not  know  of  it  until 
after  the  first  deed  was  given  ;  I  first  heard  of  that  the  morning  after  it  was  given  ; 
father  came  to  the  barn  and  said  he  didn't  sleep  any  the  night  before;  I  asked  him 
•what  was  the  matter ;  he  said  he  had  given  William  a  deed  of  the  farm  and  it  worried 
him  ;  I  asked  him  why  he  did  it,  and  he  said  Willie  kept  a  dinging  at  him  for  it,  and 
wouldn't  give  him  any  peace,  night  or  day,  until  he  got  it ;  I  asked  him  wFiere  the 
deed  was,  and  he  said  at  Raynor's  office  ;  he  said  he  wanted  to  get  it,  and  I  told 
him  I  would  bring  him  down  to  get  it  if  he  wanted  me  to;  he  said  he  did  if  he 
could  get  away  and  not  let  Willie  know  it,  and  I  brought  him;  when  we  got  to 
Syracuse  we  went  to  Rayuor's  office,  got  the  deed  and  he  had  his  name  crossed  off; 
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that  morning  he  acted  troubled ;  it  was  about  eight  o'clock  when  he  told  me  at  the 
barn,  and  we  started  about  half-past  eight;  father  walked  to  my  house  while  I  was 
harnessing,  and  got  in  there;  I  don't  know  whether  Willie  knew  of  our  coming  or 
not;  in  about  a  week  or  ten  days  after  the  first  deed,  father  told  me  he  had  given 
him  another  deed ;  he  began  by  asking  me  what  a  bill  of  sale  was. 

[Adjourned  to  October  15,  1868,  10  a.  m.] 
The  further  examination  of  George  S.  Brand,  suspended  until  after  election. 

HON.  GEORGE  GEDDES,  sworn  for  plaintiff,  says  : 

I  reside  in  the  town  of  Camillas,  about  four  miles  from  plaintiff's;  have 
known  plaintiff  forty  to  forty-five  years;  in  the  summer  of  1846  I  had  charge 
of  laying  out  the  Oswego  Railroad,  and  made  my  head-quarters  at  plaintiff's; 
the  company  bought  the  right  of  way  through  his  farm  ;  I  negotiated  the  purchase, 
and  nearly  all  my  talk  was  with  plaintiff's  wife,  though  he  was  there;  he  was 
ready  to  sign  papers  when  the  old  lady  said  so;  Mr.  Brand  would  set  by  and 
say  but  little,  more  than  to  acquiesce  in  what  the  old  lady  said,  and  the  boys; 
have  known  him  since  that  time  till  the  present ;  while  stopping  at  his  house 
he  took  me  up  stairs  to  show  me  a  machine  he  was  getting  up  to  run  locomotives 
•with.|I  think  he  said;  lie  said  it  was  to  be  a  great  machine,  and  exhibited  his 
model ;  he  wound  it  up  and  let  it  run  down  in  my  presence  ;  I  suggested  some 
difficulties  which  he  did  not  receive  very  well;  he  seemed  to  think  the  more 
wheels  he  got  into  it  the  more  power  he  would  get ;  he  had  strange  notions  in 
mechanism — some  new  to  the  world,  I  think  ;  I  don't  think  the  plaintiff  was  ever 
aound  in  his  mind  since  I  have  known  him;  I  think  him  a  man  of  inferior  mind, 
and  that  badly  shattered  by  bad  habits  ;  he  seems  to  be  to-day  weak,  as  he  always 
was ;  a  good  while  afterwards  he  came  to  me  to  get  money  to  go  on  with  bis 
machine ;  he  seemed  to  think  if  he  could  get  more  money  and  more  wheels,  it  would 
surely  go  ;  I  asked  him  why  he  did  not  take  his  own  money,  and  he  said  his  folks 
would  not  let  him  have  it;  I  told  him  his  folks  were  right  about  it,  when  he  flew 
into  a  great  rage,  and  went  out  of  the  yard,  brandishing  his  cane  right  and  left  in 
fearful  style  ;  I  should  not  buy  a  cow  or  a  pig  of  him  at  any  time  since  I  have 
known  him  unless  some  one  was  present  to  look  after  his  interests,  unless  I  did  so 
myself;  advantage  could  easily  be  taken  of  him;  his  intellect  is  very  weak  and  his 
mind  much  below  par,  though  1  could  not  say  that  he  was  insane. 

Q.  Where  any  fear  of  difficulty  might  threaten  him  or  his  property,  would  he, 'in 
your  judgment,  be  easily  persuaded  to  do  any  act  dictated  by  any  person  he  con- 
sidered a  friend  1 

Objected  toby  defendant's  counsel,  and  objection  sustained.     Plaintiff  excepts. 

Cross-examination. — I  have  had  no  transactions  with  plaintiff  within  ten  years  last 
past,  except  his  applying  to  me  for  money  ;  I  don't  think  he  was  in  liquor  when  he 
called  on  me  fof  money  ;  his  reputation  used  to  be  that  of  an  intemperate  uian,  but 
not  of  late  years;  he  had  been  intemperate  before  1816  ;  while  at  his  house  that 
summer,  I  don't  recollect  seeing  him  in  liquor;  he  talked  with  me  about  being 
made  captain,  and  ordering  the  Liverpool  fellows  over  into  the  woods;  he  said  he 
told  them  they  couldn't  fight  a  squaw,  unless  they  understood  bush-fighting;  he 
said  he  made  them  train  on  his  farm ;  I  heard  of  his  being  intemperate  before 
that. 

IRA  C.  BRAND,  recalled,  testifies: 

William  said  George  would  get  the  property,  and  if  I  did  not  give  him  a  deed 
pretty  quick,  George  would  get  a  guardian  appointed  over  me. 

Q.  After  you  took  the  first  deed  from  Mr.  Raynor's  office,  what  did  William 
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say  to  you  to  hurry  you  up  to  give  the  second  deed — i.  «.,  what  did  he  say  George 
•would  do? 
Defendant  object*. 
Objection  overruled. 

Q.  William  said  that  if  I  did  not  give  him  a  deed  pretty  soon,  George  would  get 
a  guardian  appointed  over  me,  and  then  1  couldn't  stir  a  peg,  iior  move  any  of  my 
property ;  he  told  me  Gtorge  was  going  to  do  that. 

The  plaintiff  offers  to  show  by  this  witness  that  the  defendant,  William,  dictated 
the  amount  named  in  the  deed  and  mortgage,  as  consideration,  and  that  the  plaintiff 
was  allowed  no  voice  in  settling  those  amounts. 

The  counsel  for  the  defendant  objects  on  the  ground  that  that  question  had  been 
gone  into,  and  it.  was  re-opening  the  case. 

The  objection  sustained,  and  the  plaintiff,  by  his  counsel,  duly  excepted. 
[Adjourned  to  November  30,  1868,  10  o.  m.] 

The  examination  of  GEORGE  S.  BRAND  continued: 

Witness. — It  was  not  over  three  days  after  the  second  deed  was  given,  before  I 
learned  of  it  through  father. 

Q.  State  what  your  father  said  about  it. 

Objected  to,  and  taken  subject  to  objection. 

A.  First,  he  asked  me  what  a  bill  of  sale  meant;  he  said  he  had  given  Willie  a 
bill  of  sale  of  the  personal  property,  and  that  Willie  and  Mr.  Raynor  had  told  him 
that  it  was  only  a  paper  to  keep  me  from  sueing  Willie  for  the  use  of  the  personal 
property  after  his  death ;  he  said  he  supposed  he  could  sell  the  horses  or  cows  just 
when  he  took  a  notion,  or  he  shouldn't  have  given  it;  he  said  he  told  Willie  he 
was  going  to  sell  a  cow,  and  Willie  told  him  he  hadn't  got  any  to  sell — they  be- 
longed to  him;  that  Willie  said  he  had  a  bill  of  sale  of  them  ;  he  said  he  thought 
there  was  something  wrong,  and  he  wanted  me  to  come  down  to  Raynor's  with  him 
and  see  what  shape  it  was  in ;  when  I  got  ready  to  come,  he  came  and  said  Willie 
would  not  let  him  go  with  me ;  that  Willie  told  him  if  he  came  with  me,  I  would 
get  him  into  jail  when  we  got  here  in  the  city,  so  he  got  Cowan  to  come  with  him  ; 
they  came  down  on  the  cars,  and  I  came  with  a  team,  and  met  father  and  Cowan 
at  Raynor's  office :  father  spoke  to  Raynor  about  it,  and  told  him  it  was  wrong— 
that  he  didn't  understand  it ;  he  supposed  it  was  only  a  paper  to  keep  me  off;  Mr. 
Itaynor  told  him  he  couldn't  sell  anything — that  the  bill  of  sale  he  gave  William 
controlled  the  property :  then  father  asked  him  what  he  could  do  about  it ;  Raynor 
told  father  that  he  could  get  it  all  back  again  if  there  was  a  misunderstanding ; 
that  it  was  not  lawful  on  account  of  the  influence  Willie  exercised  over  him,  and  he 
could  get  it  back  by  suit;  he  told  father  to  ask  Willie  first  to  convey  the  property 
back  to  him ;  during  this  time  I  heard  of  the  last  deed  ;  the  personal  property  con- 
veved  by  that  bill  of  sale,  was  worth  about  $600. 

Cross-examination. — I  am  forty-two  years  old;  1  left  home  in  my  twentieth  year, 
and  was  married  in  my  twenty-first  year;  I  have  kept  house  ever  since  my  marriage 
— first  at  Onandaga  Hill,  for  about  three  months,  then  went  to  father's,  and  lived 
there  about  six  months,  part  of  the  time  eating  at  the  same  table;  then  I  hired  a 
house  in  the  neighborhood  of  Ross  Brand,  about  one  fourth  of  a  mile  from  father's, 
and  livbd  there  about  a  year;  I  did  not  have  my  support  off  the  farm  during  this 
time;  I  went  next  to  Mottville,  and  staid  there  about  three  months,  and  kept  a 
boarding  house  there  ;  thence  to  Van  Buren  on  the  Dolph  farm,  and  staid  there 
about  six  months;  thence  to  where  I  now  live,  and  have  lived  there  ever  since;  I 
built  the  house  myself  by  my  father's  consent ;  I  got  the  timber  on  the  farm ;  I 
bought  most  of  the  lumber,  but  got  some  on  the  farm  ;  there  is  about  one  fourth  of 
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an  acre  of  land  connected  with  the  house  I  built;  when  I  left  father  I  left  William 
at  home  ;   when  I  caine  back,  William  was  still  at  home  ;    he  first  went  away  in 
1856  or  '7,  I  guess — I  can't  be  positive  ;  up  to  that  time  he  had  lived  at  home;  when 
he  went  away  he  said  he  went  to  Michigan  ;  till  he  went  away,  I  worked  land  on 
shares  around;  I  did  not  work  any  of  the  farm;   after  he  went  away  I  worked 
father'*  farm  on  shares — at  halves,  under  a  verbal  agreement,  only  ;  worked  it  on 
shares  three  years — till  William  came  hack ;  I  settled  with  my  mother,  not  with  my 
father;  she  did  the  business;   I  settled  with  mother  every  year;  divided  the  pro- 
duce ;  settled  in  no  other  way  ;    father  knew  about  that ;   sold  a  good  deal  of  her 
part  and  gave  the  money  to  her,  none  to  father;  I  paid  father  nothing  while  I  was 
on  the  farm  ;  I  never  took  receipts  from  mother  when  I  paid  her  money ;  cut  timber 
during  that  three  years  only  for  firewood — for  no  other  purpose  ;  sold  no  firewood  ; 
did  not  cut  maple  and  beach  wood  and  sell  it  while  I  was  there,  from  the  farm  ;  my 
cow  was  pastured  ;  I  bought  feed  for  uiy  horse  and  cow  during  that  three  years; 
did  not  claim   that  father  should  pay  me  for  keeping  the  horse  and  cow  ;   did  not 
have  hard  words  with  father  during  the  three  years  I  was  there ;  no  hard  words  at 
all  dnriiig  that  time  ;  do  not  not  know  that  father  used  to  find  fault  with  my  wife  ; 
never  heard  father  and  my  wife  quarrel ;  they  don't  speak  or  quarrel ;  I  heard  that 
they  did  not  speak  last  summer  sometime;  father  did  not  find  fault  to  me  about  the 
•way  I  conducted  the  farm  ;  did  not  accuse  me  of  not  dividing  ihe  proceeds  ;  heard 
he  had  talked  to  others  of  the  neighbors;   after  William  came  from  Michigan,  he 
•worked  for  five  years  on  the  farm;  he  said  he  came  from  Michigan  to  get  a  division 
of  the  property ;  don't  know  that  father  ever  requested  him  to  .come  ;  have  sold  my 
fifty  acres —  two  years  ago  ;  had  owned  or  managed  the  same,  for  fifteen  years ;  I 
bought  six  shares  of  the  ten  shares  in  it,  and  managed  the  rest ;    we  bought  the 
•whole  farm — Mathewson  and  I,  at  referee's  sale,  ten  years  ago,  or  longer ;  I  am  not 
insolvent;   I   think  I  am  worth  $1,000  or  more;    father  has  signed  with  me,  but 
paid  no  debts  for  me  ;    I   paid  the  note  to  liayuor — note  $140;    borrowed  $100  of 
lather;  he  signed  other  notes  with  me  years  ago,  when  I  was  at  work  on  the  farm; 
my  first  talk  about  property  with  William  was  before  he  went  to  Michigan  ;  next, 
soon  after  he  came  back — at  the  barn ;  no  one  was  by  ;  he  said  he  wanted  a  division, 
BO  Ii3  would  know  what  he  was  going  to  have;  he  told  over  his  plans — as  to  how 
we  were  to  divide  ;  I  opposed  it ;  Willie  said  set  me  off  twenty  acres  ;   I  said  if  I 
could  not  have  half,  I  would  not  have  any ;  he  said  he  shouldn't  stay  unless  he  got 
a  division  someway  ;  said  he  would  not  hire  out  to  them  ;  don't  remember  anything 
else  said  pertaining  to  that;   we  had  conversations  about  the  property  after  he  had 
hired  out  to  our  folks;   had  a  talk  about  the  power  of  attorney  ;   no  one  by  ;  it  was 
in  the  summer ;  he  had  been  there  I  know  not  how  long;  William  said  he  had  a 
power  of  attorney,  to  buy  and  sell,  and  do  the  business  as  he  Wh.s.a  mind  to;  I  asked 
him  what  that  was  for,  and  he  said  tnat  if  the  old  man  didn't  have  some  one  to  do 
business  for  him  he  would  go  to  the   poor-bouse  ;    he  was  going  to  have  it  so  he 
could  be  boss  himself;    don't  remember  anything  else  ;    mother  died  one  year  ago 
last  June;  I  lived  on  the  farm,  forty  rods  from  father's;  father  continued  to  stay  in 
the  house  where  mother  died  after  she  died  ;  he  came  to  my  house  after  mother 
died  ;  I  Aired  bis  washing.done  at  first ;  we  did  no  washing,  but  did  baking  for  him 
— once  at,  least  that  I  know  of;  he  first  told  me  of  his  deed  to  William  at  the  barn 
no  one  but  him  and  me  were  there ;  I  was  harnessing  about  8  a.  m. :  don't  know 
where  William  was;  fa'her  first  said  ne  didn't  sleep  any  all  night;   I  asked  him 
•what  was  the  matter  ;  he  said  he  had  given  Willie  a  deed  of  the  farm,  and  it  wan't 
right — it  worried  him;  I  asked  him  what  he  did  that  for;   he  said  because  Willie 
kept  dinging  at  him,  and  would  give  him  no  peace,  night  or  day ;  I  asked  him 
where  the  deed  was,  and  he  said  at  Raynor's  office  ;  I  told  him  he  had  better  o-et  it 
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and  destroy  it ;  he  said  be  would  if  be  could;  I  told  him  I  would  bring  him  down, 
if  he  wanted  to  come  ;  he  said  he  wanted  to  come  and  get  it,  if  he  could  get  away 
and  not  let  Willie  know  it;  I  told  him  I  would  fetch  him  down;  he  got  ready 
and  came  to  my  house,  and  I  brought  him  down ;  this  was  right  away — soon  as  I 
could  harness ;  Mr.  Kaynor  or  Vanu  handed  him  the  deed  when  we  got  to  their  office ; 
he  did  not  leave  the  deed  with  Raynor  after  he  told  him  to  cross  the  name  off; 
he  carried  the  deed  home- with  him;  no  one  came  with  us;  I  advised  father  to 
destroy  the  deed,  on  the  way  down;  he  told  me  of  a  mortgage  that  was  drawn  up 
at  Riiynor'c,  and  that  Willie  refused  to  sign  it  unless  father  would  give  him  the 
$600  be  bad  in  the  bank  ;  Willie  was  there  on  the  farm  at  this  time ;  it  was  from  a 
week  to  ten  days  from  the  first  deed  till  I  heard  of  the  second  deed ;  heard  of  the 
second  deed  at  the  barn  ;  he  first  asked  me  what  a  bill  of  sale  meant ;  he  said  he  had 
given  Willie  another  deed  and  a  bill  of  sale,  to  keep  me  from  sueing  for  the  use  of 
the  personal  property  after  the  old  man's  death  ;  did  not  come  that  day  ;  he  came 
down  after  a  week  or  ten  days;  first  saw  father  that  day  at  Raynor's  offiec; 
Cowan  was  with  him  ;  the  first  I  heard,  lather  said  it  was  all  wrong;  said  he  did 
not  know  what  a  bill  of  sale  meant;  Raynor  told  him  the  bill  of  sale  was  a  transfer 
to  William,  and  he  could  not  sell  the  personal  property  ;  he  asked  Raynor  if  he 
could  not  get  it  back,  and  Ra.ynor  said  he  could,  on  the  ground  of  the  undue  in- 
fluence of  William  over  him  ;  Raynor  said  if  he  asked  the  old  man  a  question,  Willie 
•would  reply  for  him,  and  it  was  all  done  according  to  Willie's  directions;  then  Mr. 
Raynor  advised  him  to  ask  Willie  to  re-convey,  and  if  he  would  not,  then  he  could 
bring  an  action,  and  the  court  would  set  the  conveyance  aside  ;  father  holds  my  note 
for  the  $100  I  borrowed  of  him  to  pay  Mr.  Raynor. 

[Adjourned  for  dinner  till  2  p.  m.] 

Admitted'  that  plaintiff  tendered  to  defendants  a  deed  to  be  executed  by  them, 
and  demanded  of  the  defendant  William,  a  delivery  up  to  plaintiff  of  the  bill  of  sale, 
and  tendered  a  satisfaction  of  the  mortgage  given  by  William  to  his  father  of  the 
$1,400,  payable  to  George  one  year  after  his  father's  death  ;  also  demanded  a  re- 
transfer  of  the  personal  property — all  this  before  suit  brought  in  this  case,  and 
defendant  refuged  each  request. 

GEORGE   S.    BRAND  re-called  by  defendant-. 
There  is  fifty  acres  of  tillable  land  on  the  farm. 

BENJAMIN    COWAN,  sworn  fir  plaintiff",  jays: 

I  reside  near  plaintiff;  have  lived  there  eleven  years;  have  known  plaintiff  all 
this  time ;  the  business  on  the  farm  was  managed  by  William  and  all;  George 
managed  the  most  when  William  was  away  ;  William  managed  most  when  he  was 
there ;  never  had  any  business  transactions  with  Ira  C.  Brand ;  recollect  Ira  C. 
Brand  came  to  get  me  to  come  to  Syracuse  with  him. 

Q.  State  what  was  said  by  him  to  you  at  that  time. 

Objected  to. 

Objection  overruled,  and  exception  taken. 

This  was  last  winter  when  he  came  down  to  see  about  tne  bill  of  sale ;  he  came 
and  wanted  to  know  if  I  knew  what  a  bill  of  sale  meant ;  he  said  he  had  been  giving 
a  deed  of  his  farm  to  William,  and  a  bill  of  sale  of  personal  property,  and  he  did  not 
know  what  a  bill  of  sale  meant,;  said  he  spoke  to  William  one  day  that  he  was 
going  to  sell  one  of  the  cows  ;  William  told  him  he  hadn't  got  any  cows  to  sell ;  he 
3aid  he  had  given  a  bill  of  sale,  and  he  wanted  to  see  if  that  hindered  him  from 
Belling — that  is,  the  old  man  ;  he  wanted  me  to  come  to  Syracuse  with  him  ;  I  asked 
him  why  he  didn't  come  with  George ;  he  said  William  told  him  that  George 
VOL.  XXXIX.  U 
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wanted  to  get  him  down  here  to  get  him  in  jail ;  then  I  asked  why  he  didn't  come 
with  William,  and  have  Mr.  Raynor  explain  it  to  him  ;  he  said  he  did  not  want  to 
come  with  William ;  I  came  with  him  after  being  requested  to  by  George ;  we  went 
to  Mr.  Raynor's  office  when  we  came  here  ;  George  came  in  after  a  little  ;  the  old 
man  asked  if  he  had  no  right  to  the  personal  property ;  Mr  Raynor  said  not — the 
bill  of  sale  conveyed  the  property  all  to  William  ;  Mr.  Brand  asked  Raynor  if  he 
could  not  get  it  back  in  some  way  ;  Mr.  Raynor  told  him  there  was  no  trouble  in 
getting  the  personal  property  back  ;  told  him  he  was  very  foolish  for  giving  it  in 
the  first  place ;  then  plaintiff  said : — "I  'spose  1  couldn't  get  you  to  get  it  back  for 
me  ?"  Mr.  Raynor  said — "  No,  I  am  William's  counsel." 

Cross-examination. — Plaintiff  came  to  my  house  two  days  or  so  before  we  came 
down ;  George  came  also  at  night,  as  we  started  down  the  next  morning ;  had  been 
in  Raynor's  office  only  a  few  minutes  before  George  came  in;  the  first  I  saw  of  him 
was  there. 

AMASA    BENNETT,  sworn  for  plaintiff,  says  : 

1  now  reside  in  the  town  of  Geddes,  about  a  mile  from  plaintiff;  I  need  to  live 
nearer  ;  have  known  plaintiff  for  twenty-five  years  ;  have  worked  considerable  on 
the  farm  for  them  ;  have  worked  there  while  William  was  managing  the  farm  ; 
William  hired  and  paid  me  for  work,  and  had  the  principal  management  of  the 
affairs  there  on  the  farm  ;  I  worked  for  him  before  he  went  to  Wisconsin,  and  after; 
I  heard  William  say  that  his  father  was  not  capable  of  doing  business,  and  he  did 
not  allow  him  to  do  business ;  that  was  at  a  time  when  a  note  was  given  for  a 
horse,  by  plaintiff;  and  they  talked  of  taking  steps  to  get  rid  of  paying  it ;  I  think 
the  farm  was  worth  $100  per  acre  ;  can't  tell  how  much  was  tillable,  nor  how  much 
swamp  ;  the  house  is  not  valuable,  but  the  barns  are  good  ;  I  never  owned  a  farm  ; 
it  may  have  been  eight  or  ten  years  ago  that  the  old  man  drinked  some  ;  guess  he 
has  not  drinked  so  much  laterly ;  can't  tell  how  many  acres  of  swamp  land  there  is 
on  it;  the  fences  were  about  the  same  as  on  other  farms;  never  owned,  sold,  or 
bought  a  farm. 

Plaintiff  rests. — With  the  privilege  of  calling  Dr.  Porter  and  Mrs.  Peeler,  who 
ore  absent. 

The  defendant  moves  to  dismiss  the  complaint,  on  the  ground  that  no  cause  of 
action  had  been  shown  by  the  evidence.  2.  That  no  sufficient  tender  was  made  to 
rescind  the  contract.  3.  That  George  and  Irving  Brand  are  necessary  parties. 

Motion  denied,  and  exception  taken. 

WILLIAM  G.  BRAND,  defendant,  sworn,  says : 

Am  defendant,  and  am  forty  years  old ;  I  worked  for  father  till  I  was  twenty- 
seven  years  old  ;  I  then  went  to  Michigan ;  worked  by  the  day  and  month  ;  was 
there  one  year ;  came  back  to  get  a  mortgage  instead  of  a  note ;  I  staid  and  hired 
the  farm  for  one  year  ;  paid  $100  for  the  use  of  it ;  went  then  back  to  Michigan  ; 
staid  three  years ;  then  came  back  and  commenced  to  work  for  father,  at  tkeir 
request ;  I  worked  under  this  agreement  five  years : — 

"  ARTICLES  OF  AGREEMENT  made  and  entered  into,  this  first  day  of  February, 
I860,  by  and  between  Ira  (J.  Brand,  of  the  town  of  Geddes,  county  of  Onondaga, 
and  state  of  New  York,  of  the  first  part,  and  William  G.  Brand,  of  the  same  place, 
of  the  second  part.  Witneaeth,  that  the  said  party  of  the  first  part,  hereby  agrees  to 
employ  the  said  party  of  the  second  part,  to  work  and  labor  for  him  on  his  farm,  in 
the  town  of  Geddes,  upon  which  he  now  lives,  for  the  space  of  five  years  from  the 
date  hereof,  at  aud  for  the  yearly  compensation  of  one  hundred  and  eighty  dollars 
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per  year  (board  and  washing  included,)  payable  at  the  close  of  each  and  every 
year. 

'•  Said  party  of  the  second  part,  shall  take  and  have  the  general  and  special  charge 
of,  and  shall  take  and  have  the  general  and  special  management  of  the  carrying  on 
of  said  farm,  and  the  exclusive  control  of  all  the  business  belonging  to  or  in  anywise 
appertaining  to  the  management,  control  and  carrying  on  of  said  farm  for  said  term. 
The  cultivation  thereof,  as  well  as  the  sale  and  disposition  of  all  produce,  of  every 
name  and  nature,  raised  or  grown  therefrom  during  said  term.  The  buying  and 
selling  of  any  stock  or  other  personal  property,  which  the  said  parly  of  the  second 
part,  may  at  any  time  deem  meet  and  proper.  The  said  party  of  the  second  part 
shall,  at  the  close  of  each  and  every  year  during  said  term,  render  unto  the  said 
party  of  the  first  part,  a  true  and  faithful  account  of  all  moneys  had  and  received  by 
trim  for  or  on  account  of  any  and  all  property  so  sold  by  him,  and  of  all  moneys 
paid  out  and  expended  by  him  for  or  on  account  of  the  said  party  of  the  first  part, 
or  his  family ;  and  the  said  party  of  the  second  part,  hereby  agrees  to  work  and 
labor  for  the  said  party  of  the  first  part,  for  the  term  above  specified,  and  at  and  for 
the  yearly  compensation  above  specified,  and  to  keep,  do,  and  perform,  all  the 
conditions  of  this  contract  above  specified  to  be  kept  and  performed  ou  his  part. 

"In  testimony  whereof,  the  parties  hereto  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  above  written. 

"  [L.S.]      WILLIAM  G.  BRAND. 

"  [L.  s.]      IRA  C.  BRAND." 

I  staid  at  home  but  one  year  longer;  I  hired  to  them  in  1865  and  '6.  for  $300  that 
year ;  I  then  went  to  Wisconsin ;  bought  160  acres  of  land ;  the  farm  had  been 
cultivated  twenty  years;  cost  $18  per  acre  ;  bought  team  and  tools;  came  back  at 
father's  request ;  I  let  the  hay  to  cut ;  left  team  with  a  neighbor ;  mother  died  a  month 
before  I  came ;  I  found  father  sick,  and  Julius  Wolf  was  there  ;  a  girl  came  next 
day  ;  I  was  not  married  ;  father  said  he  wanted  me  to  come  back  and  take  care  of 
him  ;  I  told  him  I  came  with  the  expectation  of  taking  him  back  ;  I  told  him  I  was 
hiring  my  board  in  a  family  with  five  small  children. 

[  Adjourned  till  Tuesday — 9  A.  M.] 
Examination  of  WILLIAM  G.  BRAND,  continued  Tuesday  morning  at  9J  A.  M., 

December  1,  1868 : 

This  conversation  was  in  July;  he  said  he  didn't  want  to  go;  he  had  worked 
hard  to  improve  the  farm  and  make  it  a  home,  and  he  wanted  to  stay  there  while 
ne  lived;  1  asked  him  then  if  he  calculated  to  keep  George  there  ;  he  said  he  did 
not ;  be  said  he  had  been  bothered  by  George  long  enough  ;  he  was  murdering  him 
by  inches,  and  he  could  not  stand  it  any  longer ;  said  he  had  got  the  money  in  the 
house  belonging  to  mother,  and  her  bank  book,  and  would  not  give  it  up ;  and  that 
George  was  selling  butter,  eggs,  hens,  and  the  like,  and  pocketing  the  money,  and 
would  not  give  him  any  of  it,  and  that  he  had  been  bothered  with  George's  cows 
long  enough  ;  I  told  him  if  he  got  rid  of  George,  I  would  come  back  ;  I  told  him  I 
had  lived  in  a  fuss  long  enough ,  I  had  gone  one  thousand  miles  to  get  out  of  it,  and  I 
wanted  to  keep  out ;  he  said  he  could  not  get  rid  of  George  without  going  to  law  with 
him,  and  lie  was  too  old  for  that;  said  he  could  fix  it  so  I  could  get  rid  of  him,  and 
wanted  me  to. 

[Admitted  that  plaintiff  denies  this  statement.] 

I  told  him  I  would  come  back  if  he  fixed  it  in  that  way  ;  he  said  as  soon  as  he 
got  able  to  ride  he  would  get  Townsend  to  bring  him  down,  and  would  fix  it;  I 
told  him  I  couldn't  change  my  situation  without  great  loss  ;  I  told  him  I  had  bought 
when  things  were  high,  and  at  that  time  the  markets  were  low,  and  a  bad  time  to 
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*ell ;  he  said  I  shouldn't  lose  anything;  I  told  him  if  I  came  back  it  wonia  be 
necessary  for  me  to  get  married,  as  he  couldn't  get  a  decent  girl  to  stay  wiin  two 
men, — George's  wife  would  have  a  good  deal  to  say  about  it;  he  s«id  he  wanted 
me  to  get  married,  but  did  not  want  me  to  get  snch  a  fillissy  as  George  had  got ,  no 
allusion  made  aa  to  any  person  at  that  time;  while  I  lived  at  ho. ne,  father  and 
George's  family  did  not  agree  ;  after  this  arrangement  I  went  west ;  1  sold  most  of 
my  personal  property  before  my  return  in  November;  have  since  sold  my  farm; 
found  father  at  home  quite  smart,  with  Mrs.  Peeler ;  he  said  the  Chapman  girl  in 
July  staid  till  August ;  then  married  and  left ;  he  had  been  alone  two  months, 
nearly.  Shortly  after  I  returned,  I  asked  him  if  he  had  made  out  the  writings,  as 
he  talked  in  July;  he  said  not;  asked  him  what  he  was  going  to  do  about  it;  he 
said  he  wanted  me  to  go  on  and  work  and  pay  the  $1,000  mortgage  then  due,  and 
after  that  I  could  have  what  I  could  make  off  the  place;  I  told  him  that  would  not 
answer  my  purpose ;  I  could  not  spend  my  time  and  money  there  on  uncertainties; 
J  wanted  to  draw  writings,  and  hare  it  so  I  would  be  secure ;  then  he  said  he 
would  make  a  will ;  I  told  him  a  will  would  be  very  uncertain — he  could  alter  it 
any  time  he  saw  fit ;  I  told  him  I  couldn't  go  on  and  improve  the  place  as  was 
necessary,  and  to  pay  out  my  money  to  do  it,  without  better  security  ;  he  said  then 
he  would  deed  me  half;  I  told  him  I  conld  not  leave  my  business  with  150  acres 
improved  land  of  my  own,  and  come  back  here  and  try  to  make  a  living  off  20 
acres  of  improved  land  ;  I  told  him  if  I  had  anything  to  do  with  it  at  all,  I  wanted 
to  have  control  of  the  whole  ;  he  said  he  would  give  me  a  deed  of  the  whole,  but 
he  wanted  to  keep  the  personal  property ;  1  told  him  I  could  not  afford  to  work  and 
raise  grain  to  keep  cattle,  hogs  and  hens,  and  whenever  there  wns  a  pound  of 
butter  to  sell,  it  was  his,  and  he  was  to  have  the  money;  he  said  thon  he  would 
give  me  the  use  of  the  personal  property;  I  told  him  I  wanted  something  to  show 
that  in  case  he  should  be  taken  away,  George  couldn't  sue  me  for  the  use  of  the 
personal  property  ;  said  he  would  fix  it  so  he  couldn't ;  I  told  him  then  I  would  buy 
the  farm,  and  pay  the  $1,000  mortgage,  and  give  George  whatever  he  wanted  him 
to  have,  and  would  take  the  personal  property  towards  my  loss  and  expenses  getting 
here,  and  give  him  his  support ;  he  did  not  say  what  he  wanted  George  to  have  ;  I 
came  down  to  Syracuse  once  before  the  writings  were  drawn  ;  about  a  week  before 
ths  first  deed  was  drawn  ;  I  went  to  the  office  of  A.  G.  S.  Allis,  and  h.".d  a  talk  with 
him,  and  thence  to  Mr.  Raynor's  ;  father  talked  with  Raynor — how  he  thought  of 
giving  me  a  deed  of  the  farm  ;  Raynor  asked  why  he  did  not  divide  it  equally 
between  the  two  ;  he  said  George  had  lived  there  quite  a  number  of  years,  and  had 
things  as  he  needed ;  had  his  stock  kept  there,  and  fire-wood,  and  had  received 
$300  in  that  way  ;  said  George  left  home  under  age,  and  had  always  been  saucy 
and  ugly,  and  wouldn't  help  him  after  he  left  home,  and  that  he  never  meant  that 
he  should  have  half  of  it;  he  said  I  had  staid  at  home  and  helped  to  improve  the 
farm,  and  had  been  the  means  of  making  it  what  it  was,  and  he  always  calculated 
I  should  have  the  most ;  and  if  mother  died  first,  he  calculated  to  live  with 
me,  and  he  wanted  to  fix  it  so  he  conld  do  it ;  Raynor  advised  him  to  lease  it  to 
me  ;  fatter  thought  not;  nothing  said  then  about  the  amonnt  George  was  to  have  ; 
•we  came  down  within  a  week,  him  and  me.  alone:  nothing  said  in  the  interval 
about  George's  amount ;  that  was  on  the  way  down  the  second  time :  I  asked 
father  how  much  he  proposed  to  give  George;  he  said  $2,000;  I  told  him  he  had 
always  talked  about  giving  him  $1,000  ;  he  said  he  thought  that  was  not  enough  ; 
I  told  him  I  would  rather  he'd  pay  me  something  for  my  trouble  and  expense  get- 
ting down  here,  and  he  should  give  me  $1,500  for  my  portion,  and  give  George  the 
rest,  and  let  him  take  care  of  him  ;  he  said  it  would  be  poor  snpport  he'd  get  at  his 
ban  Is ;  if  he  had  it,  he'd  not  keep  it  two  years,  and  then  he'd  be  out  of  house  and 
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home;  said  he  wanted  I  should  have  it;  I  told  him  I  would  take  k  then,  if  he 
wanted  I  should  ;  he  explained  about  the  $2,000  ;  said  he  thought,  George  had  had 
$300,  and  he  held  two  notes  of  about  $200  against  him,  and  he'd  give  them  np  to 
George,  and  that  would  make  $500  ;  I  assented  to  it,  and  we  came  to  Raynors.  and 
the  first  deed  was  drawn  ;  we  stated  the  substance  of  our  talk  to  Rayuor,  and  he 
drew  the  deed  ;  we  had  not  time  to  get  up  the  mortgage  and  bill  of  sale  ;  we  were 
to  come  down  the  next  fair  day  ;  I  heard  of  the  first  deed  being  destroyed  ;  asked 
father  why  he  did  it;  he  said  George  told  him  I  could  take  advantage  of  it — by 
getting  it  recorded  before  I  executed  the  mortgage;  I  said:  "You  must  be  foolish 
to  think  I  would  take  advantage  of  you";  soon  after,  he  said  he  wanted  me  to  coine 
down  before  George  had  a  chance  to  serve  an  order  to  show  cause  on  him  why  a 
guardian  should  not  be  appointed  for  him ;  I  had  been  informed  of  that ;  I  -told 
father  I  didn't  want'to  have  anything  to  do  with  it;  had  rather  give  $300  than  to 
have  anything  more  to  do  with  it ;  that  is,  in  a  settlement,  I  would  rather  take  $300 
less  than  my  actual  damage ;  I  refused  to  pay  an)  thing  towards  making  the  second 
papers ;  he  said  he  would  dock  George  $100  for  his  rascality  in  getting  him  to 
destroy  the  first  deed ;  I  told  him,  since  George  had  acted  so  mean,  I  would  not 
give  up  my  interest  in  a  note  he  had  of  mother's ;  he  gave  directions  to  Raynor  to 
draw  the  papers ;  he  asked  what  Raynor  was  to  charge  ;  he  said  $20 ;  I  advanced 
the  money;  Raynor  asked  what  the  personal  property  consisted  of;  I  told  him; 
hens  were  spoken  of,  father  said  he  wanted  the  hens  to  keep  them  for  himself; 
Raynor  read  the  bill  of  sale  to  father  ;  can't  say  that  Rayuor  explained  it. 

Q.  Was  the  old  mau  told  the  effect  of  it  ? 

A.  No. 

It  was  talked  of  that  I  wanted  this  paper  to  Iceep  George  from  sueing  me  after  father '» 
death;  don't  remember  the  reply  ;  he  only  spoke  of  keeping  the  hens  ;  he  said  he 
wanted  I  should  have  the  use  of  the  personal  property,  and  wanted  me  to  be  secure; 
father  had  $600  in  lank;  1  heard  of  father's  complaint  about  the  bill  of  sale,  from 
neighbors;  he  said  to  me  he  did  not  feel  satisfied  with  it;  I  told  him  it  gave  me  the 
control  of  the  personal  property  ;  it  gave  me  the  power  to  hold  it;  he  spoke  about 
wanting  it  back  ;  I  told  him  I  didn't  want  to  give  it  up  ;  can't  say  what  reply  he 
made ;  after  suit  was  commenced,  he  wanted  me  to  come  with  him  to  Fuller's 
office  and  have  the  suit  stopped ;  he  said  I  could  blame  George  for  it ;  he  said  he 
•was  entirely  influenced  by  him;  that  he  did  not  want  to  sue  me  ;  he  told  Fuller  he 
wanted  to  stop  it ;  Fuller  told  him  when  costs  were  paid  he  would  stop  the  suit ;  he 
told  Fuller,  George  was  the  one  who  used  the  undue  influence,  instead  of  me  ;  he 
told  Fuller  he  had  not  the  money  then,  but  would  come  in  in  a  week  and  pay  it ;  I 
sold  wheat  and  gave  him  the  money — $45 ;  he  told  me  Fuller  charged  too  much, 
and  he  wouldn't  pay  it;  he  argued  with  Fuller  to  take  less,  and  he  wouldn't;  I 
talked  with  the  woman  I  married  in  Rochester ;  brought  my  wife  home  in  January 
— the  7th,  and  have  been  keeping  house  ever  since  ;  father  lived  with  us ;  I  was  21 
years  of  age  in  1849;  I  did  not  hire  out  to  father;  I  staid  and  worked  six  years 
before  going  away  ;  I  had  not  the  management  of  the  farm  ;  father  used  to  manage ; 
used  to  buy  and  sell  such  property  as  necessary  ;  /  received  pay  for  that  six  yeartf 
labor;  I  was  paid  $120  in  money  by  Armstrong  &.  Hudson  ;  I  had  sold  them  a  colt ; 
and  took  their  note ;  they  paid  that  note  to  me,  and  I  took  a  note  of  the  old  gentle- 
man of  $980,  to  run  ten  years,  at  simple  interest;  that  was  $1,100  paid  for  the  six 
years ;  I  gave  the  note  up  to  father,  and  got  a  mortgage  of  $1,068  to  run  eight 
years,  at  simple  interest ;  did  not  request  father  to  make  a  disposition  of  his  prop- 
erty ;  used  no  threats  to  get  the  mortgage  ;  the  contract  under  which  I  worked  was 
the  only  authority  I  ever  had ;  during  the  five  years  I  did  not  exercise  control,  but 
•worked  subject  lo  father's  advice  and  counsel;  I  sold  the  grain;  I  kept  all  the 
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money  received  from  the  sale  of  produce  until  the  end  of  the  year;  the  settlement 
•was  with  father  and  mother  together  ;  after  the  first  year  I  had  no  settlement  until 
the  end  of  the  contract ;  during  the  last  four  years  I  paid  no  money  to  father  or 
mother;  I  bought  father's  clothes — such  as  was  necessary;  he  never  asked  for 
money  and  I  refused  ;  never  struck  my  father  ;  I  offered  them  to  set  some  price  for 
George's  portion,  and  I  would  pay  him  the  money,  and  they  might  take  their  choice 
of  houses,  and  I  would  live  in  the  other;  it  was  my  idea  then  for  them  to  give  m« 
a  deed  of  the  whole  farm  ;  mother  did  not  want  to  do  so  ;  wanted  me  to  stay  on  by 
the  month,  and  offered  me  $300  a  year ;  nothing  was  said  about  a  deed  in  July  ;  I 
•was  here  in  July — one  week  and  one  day  ;  father  said  in  July,  if  I  would  come 
back  he  would  fix  ii  so  that  I  would  lose  nothing ;  I  came  back  on  uncertainties  ; 
father  had  not  drawn  writings  to  the  effect  that  I  should  have  control ;  nothing  wa3 
said  as  to  what  those  writings  should  be  ;  there  has  always  been  a  strong  enmity 
between  George  and  myself,  from  childhood  ;  my  object  was  to  make  some  arrange- 
ment by  which  George  should  be  put  off  the  farm  altogether,  if  1  was  to  stay 
there,  for  I  wouldn't  live  near  him  ;  /  told  father  that  George  had  always  said  ht 
•would  break  a  will  if  he  made  one  ;  that  was  one  of  the  reasons  I  would  not  work  under 
a  will;  father  proposed  to  deed  me  one  third,  George  one  third,  and  keep  one  third 
himself;  that  wag  not  mentioned  at  Eaynor's  office  ;  it  was  in  July  father  told  me 
be  wanted  me  to  oust  George  ;  we  both  talked  in  Eaynor's  office;  Raynor  adrised 
him  to  make  some  other  disposition  of  his  property;  the  old  gentleman  said  he 
didn't  agree  with  Raynor ;  don't  recollect  that  father  said  Willie  would  not  be 
satisfied  with  any  other  arrangement ;  myself  and  father  came  to  the  office  of  Puller 
to  settle  and  stop  the  suit ;  I  told  father  I  would  take  six  hundred  dollars  and  give 
up  the  whole  concern  ;  don't  recollect  what  Fuller  said  about  the  $600  ;  father  told 
me  he  thought  $600  too  much ;  I  said  that  was  less  than  I  ought  to  have  ;  father 
agreed  finally  to  give  me  $600;  three  months  afterwards,  I  asked  him  a  thousand 
dollars ;  some  of  the  provisions  are  there  yet ;  I  did  not  tell  father  1  would  not  sigu 
the  mortgage  until  I  got  the  $600  ;  father  was  to  sign  the  bill  of  sale  about  sundown ; 
we  remained  at  Raynor's  office  while  the  deed,  mortgage,  and  bill  of  sale,  were 
being  drawn  ;  father  did  not  propose  afterwards  to  sell  off  any  stock  ;  father  never 
told  me  that  he  should  hang  on  to  the  personal  property. 

Suspended,  to  call  ELIZABETH   WOLF,  sworn  for  defendant,  says  : 

I  took  care  of  old  Mr  Brand  from  the  10th  July— after  his  wife's  death  ;  William 
was  west ;  my  husband  boarded  there ;  they  were  all  the  family ;  I  was  at  George's 
house  ;  Mrs.  George  Brand  told  me  if  I  would  put  something  into  his  food,  she 
would  fix  it,  and  it  would  make  him  sick,  and  if  he  died,  she  would  swear  he  died 
in  a  fit;  I  said  I  did  not  want  to  do  it;  I  was  married  after  being  there  five 
weeks;  left  him  alone  at  that  time;  saw  him  alone  afterwards. 

Cross-examinatitn.— At  the  time  Mrs.  Brand  told  me  this,  there  were  present— 
herself,  husband,  her  three  children  and  me ;  Mary  Crum  was  not  there  at  that 
time  ;  this  talk  was  not  Sunday ;  when  I  first  went  to  Mrs.  Brand's,  I  used  to  stay 
there  nights  ;  was  there  only  four  nights ;  staid  nights  after  that  to  old  Mr.  Brand's 
—Mr.  Brand,  my  husband,  and  myself;  we  three  were  all  the  family;  she  spoke 
with  me  about  putting  something  in  the  old  man's  food,  twice  ;  the  second  time  there 
was  no  one  in  but  her  hired  girl,  Nettie  Cooper;  there  were  no  children  there  then ; 
Mary  Crum  was  not  there  either  time ;  Mrs.  Brand's  children  were  at  the  old 
man's  a  good  deal ;  the  old  man  used  to  complain  to  me  of  their  eating  his  cookies ; 
did  not  tell  Mrs.  Brand  about  it ;  the  first  said,  I  told  her  I  could  not  keep  anything 
baked ;  I  told  her  when  I  thought  I  had  anything  baked  and  went  to  get  it,  I 
didn't  find  it ;  I  told  Mrs.  Brand  that  the  old  gentleman  laid  it  to  the  children ;  the 
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victuals  that  I  missed  were  cookies  and  cakes  ;  she  said  if  I  would  put  some  ipecac 
into  the  cookies,  to  make  whoever  eat  them,  sick,  we  could  tell  whether  they 
were  eaten  by  the  children  or  some  one  else ;  that  was  all  there  was  of  it;  Mrs. 
George  Brand  paid  me  for  my  services  there. 

December  24,  1868—  Cross-examination  of  WILLIAM  G.  BRAND,  continued  : 

I  never  talked  property  matters  when  George  was  by ;  talked  sometimes  in  the 
presence  of  other  persons,  but  generally  when  father  and  1  were  alone  ;  could  not 
name  any  person  in  whose  presence  we  talked  property  matters ;  don't  recollect 
that  we  talked  of  them  in  Mrs.  Peeler's  presence  ;  Mrs.  Peeler  was  at  father's  when 
I  came  back  in  November,  and  staid  ten  or  eleven  weeks ;  she  went  away,  perhaps, 
a  week  before  the  first  deed  was  given;  my  wife  had  come  there  when  she  went 
away  ;  I  had  consulted  counsel  with  reference  to  the  property  prior  to  the  marriage  ; 
don't  recollect  that  I  was  advised  to  marry  before  I  took  the  deed ;  have  paid  no 
cash  to  father  on  the  bill  of  sale  or  deed;  it  was  the  understanding  that  I  was  to 
have  the  use  of  the  personal  property  on  account  of  my  expenses ;  that  was  the  idea 
of  the  bill  of  sale. 

Re-direct. — In  January  last,  I  considered  the  farm  worth  about  $80  per  acre  ;  4 
cows,  $40  apiece  ;  the  horses  are  old — one  worth  $100,  and  the  other  $90 ;  plow 
worth  $4.50 ;  drag  worth  $8. 

STEPHEN  REMINGTON,  sworn  for  defendant,  sayt: 

I  have  resided  near  the  Brand  farm,  twenty-six  or  twenty-seven  years ;  been 
there  most  of  the  time  ;  think  the  farm  was  worth  $80  per  acre  one  year  ago  ;  have 
known  Mr.  Ira  Brand  forty  years ;  saw  him  last  winter  often ;  had  no  deal  with 
him  ;  had  frequent  talks  when  we  met ;  don't  think  he  talked  business  with  me 
last  winter;  we  have  talked  about  this  suit  since  it  commenced;  he  said  he  was 
sorry  he  sued  William  ;  can't  give  all  the  conversation  ;  I  said  to  him  it  was  a  pity 
they  couldn't  have-  settled  it  up  without  law  ;  he  replied  that  he  was  sorry  that  he 
had  sued  William ;  don't  think  he  said  anything  more  about  the  suit;  the  only 
reason  he  said  so,  was  that  it  made  trouble,  and  he  was  sorry  he  sued  him ;  before 
the  transfer  to  William,  and  soon  after  the  old  lady  died,  I  heard  the  old  gentleman 
talk  of  his  property  several  ttmes  ;  he  seemed  for  a  while  to  be  considerably  stirred 
up  in  his  mind ;  I  heard  him  say,  when  William  got  back,  he  was  going  to  have 
him  skedaddle  George  off  the  place ;  he  found  some  fault  with  George ;  he  said 
George  Ibok  some  wheat  and  oats  and  sold  them,  and  had  not  given  him  the  money ; 
never  said  more  than  that  George  was  saucy  ;  don't  know  that  the  old  man  ever 
complained  about  George  using  violence ;  he  sold  the  property  right  away  after  his 
mother's  death ;  heard  him  say  William  helped  clear  up  the  farm,  and  staid  at  home 
and  helped  pay  for  it ;  heard  him  say  that ;  heard  the  old  man  say  he  intended 
William  should  have  John's  portion  of  the  property ;  heard  him  say  so  at  different 
times. 

Crass-examination. — The  last  time  was  not  long  before  William  came  back  in 
November ;  it  was  all  after  William  had  been  down  in  July ;  don't  recollect  any 
complaints  of  the  old  man  about  William. 

Mrs.  ANN  FRY,  sworn  for  defendant  says  : 

Reside  near  Ira  C.  Brand  ;  lived  there  seven  years  ;  have  been  well  acquained 
with  the  old  gentleman ;  he  was  often  at  my  house  about  the  time  his  wife  died  ; 
heard  him  say  he  intended  to  get  William  back  ;  he  requested  me  to  cook  for  him ; 
I  asked  him  why  he  did  not  get  Mrs.  George  Brand  ;  he  said  he  did  not  like  to  eat 
anything  cooked  there ;  he  spoke  of  the  ipecac  that  she  threatened  to  put  in  the 
cookies,  and  said  he  thought  she  would  be  willing  to  put  him  out  of  the  way  to  get 
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his  property  ;  never  called  on  to  bakt<  for  him  but  that  cnce  ;  after  he  had  given  tho 
deed  to  Willie,  told  me  that  he  had  sold  right  out  to  Willie,  and  that  he  hadn't  any- 
thing now  ;  don't  know  of  George  ever  treating  his  father  badly. 

Cross-examination. — Reside  only  a  short  distance  from  Ira  C.  Brand  ;  at  the  time 
he  told  me  he  had  sold  out  to  Willie,  he  complained  that  Willie  had  been  too  sharp 
for  him  ;  he  wanted  to  reserve  a  piece  of  land  to  keep  a  horse  nnd  cow  on,  so  that 
if  he  got  married,  he  might  have  something  for  himself;  he  said  Willie  would  not 
let  him  reserve  it;  this  talk  was  a  few  days  after  he  bad  deeded  his  property  to 
Willie ;  he  said  there  was  H  paper  got  up  about  the  personal  property  that  he  did 
not  understand ;  have  beard  him  complain  about  Willie's  selling  his  stuff,  and 
keeping  the  money ;  these  complaints  are  recent. 

He-direct. — After  the  first  deed  he  called  on  me  and  said  he  had  told  George  and 
others,  that  he  thought  Willie  had  been  too  sharp  for  him,  yet  he  did  not  know  but 
that  he  had  better  leave  it  as  it  was  ;  he  said  Willie  had  gone  to  the  city,  and  he 
•wanted  to  get  here  first,  and  keep  everything  standing  just  as  it  was  in  Willie's 
hands  ;  was  afraid  it  would  take  the  last  dollar  he  had  in  the  bank. 

Re-cross-examination. — He  said  one  was  pulling  him  one  way,  and  the  other  the 
other,  and  he  scarcely  knew  what  to  do. 

JOHN  FRY,  sworn  for  defendant,  says . 

Am  husband  of  last  witness,  and  have  lived  near  Ira  0.  Brand  for  seven  years, 
did  work  for  the  old  geutlenian  about  one  year  ago  ;  I  dug  all  his  potatoes  and 
husked  all  his  corn  ;  he  hired  me  ;  dug  the  potatoes  for  six  pence  per  bushel ;  he 
settled  and  paid  me ;  I  fixed  some  fence  for  him  on  the  place  ;  I  bought  vineger 
of  him  ;  made  the  bargain  with  the  old  gentleman  ;  dug  the  potatoes  one  year  ago 
last  fall,  and  fixed  the  fence  last  spring  ;  the  old  man  said  George  was  to  blame ; 
he  only  hoed  his  crops  once  ;  heard  him  say  he  would  not  let  George  have  the  farm 
any  more  ;  he'd  let  a  stranger  have  it  first. 

Cross  examination. — I  understood  that  George  worked  the  farm  on  shares  that 
year — 1867. 

IRVING  BRAND,  gworn  for  defendant,  say*  : 

I  am  forty-three  years  old ;  I  reside  at  William  G.  Brand's,  in  the  town  of  Geddes; 
have  lived  in  Geddes  since  the  '26th  February  last;  previously  resided  i*i  Van 
Buren  ;  am  acquainted  with  plaintiff;  have  always  known  him  ;  have  Hved  two  or 
three  miles  from  him  ;  he  has  always  been  a  farmer;  he  owned  a  farm  where  he 
lived  ;  he  has  lived  there  twenty  years,  certain ;  he  lost  his  wife  about  one  year  ago ; 
has  not  been  married  since  ;  his  family  consisted  of  wife  and  two  sons — George  S. 
and  William  G. :  he  had  grand-children — the  children  of  George  S.  Brand;  the 
third  son,  who  died,  was  not  married  ;  have  been  acquainted  with  the  family  for 
twenty  years  past ;  George  S.  Brand  left  home,  I  think,  before  he  was  one-and- 
twenty,  and  worked  for  some  one  else;  don't  know  who  he  worked  for;  could  not 
say  whether  it  was  one  or  two  years  before  he  was  twenty-one;  don't  know 
whether  he  took  his  things  away  from  home ;  don't  recollect  whether  be  went  to 
school  or  not  while  absent;  don't  recollect  of  hearing  the  old  gentleman  complain 
about  George  going  off  and  leaving  him  ;  don't  recollect  of  hearing  the  old  gentle- 
man complain  that  George  would  not  work  when  at  home;  have  heard  him  say 
that  William  was  a  better  worker  than  George ;  don't  recollect  of  hearing  him  com- 
plain that  George  did  not  account  for  produce  sold  from  the  farm ;  think  1  have 
heard  the  old  man  say  George  did  not  treat  him  well ;  have  not  heard  him  complain 
that  George's  family  did  not  treat  him  well  ;  he  has  complained  svme  three  or  four 
years  past  about  George's  management  of  the  farm ;  don't  recollect  that  he  com- 
plained of  George's  not  reporting  sales ;  the  most  of  his  complaint  was  in  regard  to 
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the  work — that  he  did  not  do  hia  work  to  suit  him,  that  he  did  not  do  it  in  season, 
when  it  ought  to  be  done ;  that  he  did  not  do  it  quite  to  suit  him  ;  I  have  heard  him 
say  that  George  had  a  pretty  extravagant  woman,  and  that  she  wore  too  good 
clothes,  but  no  such  complaint  about  George :  he  seemed  to  think  more  of  William's 
management  than  of  George's  ;  have  heard  him  speak  of  William's  prudence  and 
atteutiou  to  business ;  William  staid  at  home  tfil  twenty-one  aud  worked  for  hia 
father,  also,  after  he  was  one-and  twenty — until  he  went  west  the  first  time  ;  how 
long  after  he  was  iweuty  one  before  he  went  west,  I  cannot  say  ;  he  came  back  and 
hired  to  his  father  for  Jive  yeart ;  he  was  cone  west  a  year,  certain  ;  don't  know  but 
longer;  think  George  lived  where  he  does  now  at  that  time  ;  George  has  lived  on 
the  farm  several  years  ;  his  house  stands  on  the  north  part  of  the  farm  ;  there  is  a 
yard — railroad  ou  one  side,  and  the  road  on  the  other  ;  between  one  quarter  and  one 
half  acre  is  fenced  off  with  the  house ;  think  he  has  lived  there  ten  or  fifteen  years ; 
George  worked  the  farm  while  William  was  west — at  least  a  part  of  it;  William 
worked  the  five  years  out ;  William  went  west  again  about  two  years  ago — after 
the  five  years  were  up,  and  bought  his  farm ;  he  came  back  last  fall,  having  been 
there  about  one  and  half  years  ;  I  heard  the  old  gentleman  say  that  Willie  was 
coming  back  ;  he  did  not  say  why  ;  this  was  after  he  went  back  in  July  and  before 
he  came  in  the  fall ;  William  was  not  at  the  funeral  of  his  mother;  the  old  gentle- 
man told  me  that  he  had  got  Townsend  to  write  Willie  to  come  home ;  the  old 
gentleman  staid  in  his  own  house  after  his  wife  died  till  Willie  came;  this  house  U 
about  thirty  or  forty  rods  from  George's  house ;  George  has  a  wife  aud  four 
children;  the  old  gentleman  was  there  alone  a  spell  ;  he  told  me  he  used  to  take 
flour  to  some  of  the  neighbors,  and  they  used  to  bake  him  bread,  cakes  and  cookies ; 
have  not  heard  him  say  who  did  his  washing  or  made  his  bed ;  he  said  he  did  not 
go  to  George's  because  he  did  not  like  George's  wife ;  I  heard  him  say  that  some 
one  told  him  that  George's  wife  aud  his  hired  girl  had  said  something  about  a  hop 
up  pill ;  I  don't  know  how  long  he  lived  without  a  housekeeper  ;  this  girl  got 
married,  and  the  old  man  had  another  housekeeper  who  was  with  him ;  the  girl 
was  there  when  William  came  down  in  July ;  her  name  was  Chapman ;  he  hid  not 
go  to  live  at  George's  at  all,  that  I  know  of ;  George  worked  the  farm  last  year ; 
don't  know  how  he  worked  ;  don't  know  what  lay  he  had ;  the  old  mam  complained 
that  the  corn  was  not  hoed  as  soon  as  it  ought  to  have  been  ;  heard  some  complaint 
about  the  fences  ;  heard  him  complain  about  the  crops  not  being  put  in  well ;  the 
old  gentleman  has  lived  with  William  since  William  came  back  ;  William  went  right 
into  the  old  man's  house ;  William  lived  with  the  old  gentleman  until  they  made  a 
bargain  ;  they  still  live  in  the  house  together  there;  William  was  married  about  the 
10th  of  January — last  winter  ;  they  have  all  lived  in  the  house  together  since  that; 
during  the  five  years  William  worked  for  the  old  man,  George  worked  land  on 
shares  for  other  people,  and  made  cidar  in  the  fall  of  each  year ;  heard  the  old  man 
say  what  he  intended  to  do  with  his  property ,-  he  told  me  he  meant  to  give  John'a 
share  to  Willie;  John  was  a  son  who  died  twenty  years  ago;  this  was  three  or 
four  years  ago  ;  the  old  man  said  George  had  his  mother's  bank  book  ;  did  not  say 
he  gave  it  to  him;  said  he  thought  Julius  Wolf  got  the  book  and  gave  it  to  George; 
he  told  me  this  after  she  died ;  the  credit,  he  said  was  over  $150;  said  he  had  asked 
Georga  for  it  a  number  of  times,  and  didn't  get  it ;  he  said  that  money  ought  to  go 
towards  paying  her  funeral  charges ;  don't  know  of  the  old  gentleman  lending 
George  money  :  I  have  done  a  little  business  with  the  old  gentleman  up  to  October 
last ;  he  left  some  interest  money  in  the  savings  bank  for  me  ;  last  fall,  this  was  ;  he 
mentioned  the  interest  to  me  before  it  was  due  ;  he  wanted  to  know  when  it  was 
due  ;  I  told  him  ;  don't  know  that  I  discovered  that  he  was  incompetent  to  transact 
this  busiueBS ;  he  has  lately  talked  to  me  about  his  property ;  had  one  talk  with  him 


218  NEW  YORK  PRACTICE  REPORTS. 

Brand  agt.  Brand. 

in  the  corn-house,  in  the  -winter — before  his  conveyance  to  William ;  I  advised 
him  to  keep  hie  property  in  his  own  hands  as  long  as  he  lived ;  this  was  at  my  bouse 
after  the  old  lady's  death. 

Cross-examination. — George  worked  the  farm  on  shares  six  or  seven  years  ago  ; 
the  old  man  directed  the  farm ;  William  was  to  have  $185  per  year  for  five  years  ; 
have  heard  William  say  that  he  had  a  power  of  attorney,  to  manage  the  old  man's 
business  during  that  five  years;  the  old  gentleman  has  been  more  feeble  since  the 
old  lady  died ;  I  would  judge  that  his  mind  was  weak  and  vacillating  since  his  wife 
died;  William  told  me  the  reason  he  got  the  power  of  attorney,  was  that  he  wanted 
to  be  boss — make  bargains,  and  manage  things  himself;  he  did  manage  and  was 
boss,  so  far  as  I  saw  ;  in  the  corn-house  talk,  the  old  man  said — "  I  don't  know 
what  to  do ;  I'm  in  trouble ;  Willie  is  too  sharp  for  me ;  he  is  sharper  than  I  thought 
he  was  going  to  be ;"  he  said  Willie  wanted  everything,  and  did  not  want  him  to 
have  anything  at  all ;  this  was  before  the  conveyance  ;  he  even  wanted  the  money 
that  1  had  in  the  bank  ;  I  heard  Willie  say,  after  he  came  back  in  the  fall,  that  he 
should  not  stay  unless  he  could  get  things  to  his  notion  ;  he  said  tbe  old  man  wanted 
to  give  George  a  part  of  the  land,  and  he  (Willie)  did  not  want  it  to  go  so :  there 
wasn't  enough  of  it  for  two  of  them  to  work  ;  he  also  said  he  wanted  the  team  and 
the  farming  tools ;  there  is  about  seventy-one  acres  in  the  old  man's  farm  ;  Willie's 
farm  out  west  has  been  run  out  a  good  deal ;  William  has  a  quick  temper,  and  gets 
mad  quick;  Willie  complained  about  the  old  gentleman  to  me  ;  said  he  thought  he 
was  notional  about  a  great  many  things;  that  was  be'fore  the  conveyance  and 
during  the  five  years  that  Willie  was  at  work  for  him  ;  the  old  gentleman  has  a  kind 
of  nervous  debility,  and  his  hands  tremble  so  as  to  trouble  him  to  get  his  victuals 
or  tea  to  his  mouth  ;  I  have  noticed  this  trembling  for  two  years  ;  I  think  it  grows 
worse  on  him;  I  think  Wi'liam's  influence  over  the  old  man  has  been  greater  sinco 
the  old  lady  died,  than  before  ;  think  his  influence  greater,  because  he  expects  to 
depend  more  on  Willie ;  Willie  told  me  he  tried  to  make  a  bargain  with  reference 
to  the  property  before  he  went  west,  and  wouid  have  staid  if  he  had  succeeded  ; 
this  was  two  years  ago  this  spring ;  he  said  he  wanted  to  get  the  farm  someway 
into  his  possession  ;  think  he  said  he  wanted  to  buy  it ;  he  said  he  thought  he  could 
make  a  trade  with  the  old  gentleman,  but  he  couldn't  with  the  old  lady  ;  Willie 
said  that  he  wanted  to  get  rid  of  George;  George  was  then  living  in  the  house 
where  he  now  does  ;  this  was  after  Willie  came  back  last  fall — in  November ;  the 
farm  was  conveyed  29th  January,  1868;  Willie  said  George  was  not  entitled  to 
have  half  the  farm,  and  he  didn't  mean  he  should  have  it ;  Willie  said  that  several 
times  since  he  worked  there  the  five  years ;  said  he  thought  he  had  been  more 
benefit  to  the  property  or  farm,  and  to  the  old  folks  ;  he  told  me  he  got  his  pay  for 
his  five  years'  work ;  have  heard  the  old  gentleman  complain  about  Willie  selling 
his  butter  and  eggs,  and  not  giving  him  (the  old  man)  the  pay  for  them. 

IRVING  G.   V  ANN,  sworn  for  defendant,  says: 

Know  parties ;  was  a  law  partner  of  R.  Raynor  when  the  writings  were  drawn ; 
remember  the  old  gentleman  coming  to  the  office  previous  to  the  writings  being 
made ;  William  came  with  him ;  they  both  came  for  advice  about  the  property  ;  they 
came  together  and  the  old  man  broached  the  subject ;  they  were  there  nearly  all  the 
afternoon,  and  part  of  the  forenoon,  I  think. 

Q.  State  what  transpired  ? 

Plaintiff  raises  preliminary  objection  to  Vann's  evidence,  on  the  ground— 

1st.  That  he  was  one  of  the  attorneys  of  plaintiff  at  the  time  in  question,  and 

should  not  be  called  upon  to  disclose  confidential  or  privileged  communications  be» 

tween  plaintiff  and  himself,  aa  attorney  and  client. 
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2d.  That  under  the  proof,  Raynor  &.  Vann,  as  attorneys  and  legal  advisers  of  the 
plaintiff  counseled  him  in  reference  to  the  proper  disposition  of  his  property,  and  re- 
ceived his  (plaintiff's)  communication  in  the  confidential  relation  of  attorney  and 
client;  hence  cannot  divulge  his  communications  under  his  objection. 

3d.  That  since  the  counsel  was  given  to  this  plaintiff,  said  firm  of  Eaynor  it 
Vann,  under  the  proof,  have  refused  to  act  as  counsel  for  plaintiff  in  this  action  to 
recover  his  property  from  his  son.  the  defendant;  and  on  his  application  to  them  to 
do  so,  prior  to  the  commencement  of  this  suit,  they  answered,  in  substance,  that 
they  could  not  do  so  for  him,  as  they  were  counsel  for  the  defendant,  William ; 
and  subsequent  to  that  time,  plaintiff  was  obliged  to  seek  and  procure  other  counsel 
to  commence  this  action  in  his,  said  plaintiff's  behalf;  hence,  his  former  com- 
munications to  them  were  privileged,  and  neither  of  them  can  give  them  in  court 
under  plaintiff's  objection. 

Objection  overruled  and  exception.    Suspended,  and— 
ARTHUR  ROONEY,  sworn  for  defendant,  says  : 

Am  acquainted  with  plaintiff;  had  a  talk  with  him  a  fews  days  after  his  wife 
died  ;  plaintiff  wanted  to  know  what  I'd  cut  his  grass  for ;  said  his  grass  wanted 
cutting;  that  George  was  working  on  his  farm  on  shares,  and  the  grass  was  suffer- 
ing, and  would  go  back  into  the  ground  before  he  could  get  it  cut,  unless  be  could 
get  me  to  cut  it ;  told  him  I  would  not  cut  it  less  than  one  dollar  per  acre  ;  he  said 
after  he  talked  with  George  he'd  let  me  know  whether  he  wanted  me  to  cut  it  or 
not ;  said  no  more  to  to  me  about  it ;  said  George  and  his  family  had  abused  him, 
choked  and  struck  him,  and  he  was  going  to  get  Willie  to  work  the  farm  next 
year. 

Cross-examination, — Heard  him  complain  against  William  since;  said  he  was 
sorry  he'd  sold  his  place  to  William;  did  not  see  the  grass  he  wanted  cut ;  it  was 
in  July — after  the  4th. 

IRVING  G.  VANN,  re-called: 

Objections  renewed. 

Plaintiff's  objections  in  writing  and  marked  with  referee's  signature,  and  dated 
as  above. 

Objection  overruled  and  exception  taken. 

A.  Old  Mr.  Brand  spoke  to  Raynor  and  said  he  had  come  down  to  talk  with  him 
in  relation  to  giving  his  place  to  William  ;  William  was  present  part  of  the  time  ; 
am  not  sure  that  he  was  all  the  time. 

Objections  renewed,  on  the  ground — that  it  appears  from  Vann's  evidence,  that 
plaintiff  was  the  client  of  Raynor  &  Vann  at  the  time  of  this  talk. 

Overruled  — exception. 

He  said  George  treated  him  unkindly,  and  George's  wife  also ;  that  George's 
•wife  had  either  attempted  or  threatened  (don't  know  which,)  to  poison  him  ;  said 
that  he  had  given  George  a  great  deal  of  money  at  different  times,  and  he  had 
ridden  around  the  country  and  spent  it  in  various  ways,  and  had  not  staid  at  home 
and  worked  as  William  had;  that  George's  wife  was  extravagant,  and  spent 
money  ;  that  William  had  been  a  good  boy  and  staid  at  home  and  worked  h:ird  ; 
that  he  wanted  to  give  him  the  place  and  live  with  him ;  that  he  had  it  in  mind 
a  good  while,  and  it  was  the  old  woman's  intention  before  she  died  ;  that  William 
had  come  from  the  west,  and  he  wanted  him  to  stay;  he  asked  Raynor  how  it 
Could  be  done ;  I  think  Raynor  advised  him  to  make  a  will,  and  there  was  consider- 
able talk  about  the  will  that  I  do  not  remember ;  Raynor  advised  him  to  keep  the 
property  in  his  own  hands,  and  spoke  of  instances  where  fathers  had  suffered  by 
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giving  children  property  before  they  died ;  the  old  man  spoke  of  giving  William  ft 
deed  ;  some  one — dou'l  know  who — spoke  about  a  mortgage  or  agreement  for  the 
old  man'a  support ;  that  is  the  substance  of  that  talk  ;  can't  say  that  all  this  con- 
versation occurred  that  day  ;  Mr.  Kaynor,  spoke  to  them  afterwards  about  dividing 
the  farm  ;  he  spoke  about  the  difficulty  between  the  two  boys;  he  came  down  agaiu 
•with  William  about  a  week  afterwards. 

Q.  Tell  what  took  place  on  that  occasion. 

Objected  to  as  before. 

Overruled  and  exceptions. 

A.  Can't  say  who  commenced  the  talk  ;  it  was  addressed  to  Raynor  ;  he  said  he 
had  made  up  his  mind  to  give  a  deed  to  William,  and  then  there  was  talk  about  a 
mortgage  to  be  given  back  for  the  old  man's  support,  and  a  certain  amount  to  be 
given  to  George  ;  also  a  talk  between  father  and  son  as  to  the  amount  he  would 
need  per  week,  and  about  the  yearly  income  from  the  farm  ;  there  was  a  good  deal 
of  talk  about  the  mortgage  that  I  don't  remember;  it  was  chiefly  as  to  the  amount 
to  be  put  into  the  mortgage ;  William  and  Rayuor  differed  as  to  the  amount  the  old 
man  would  need  ;  Raynor  thought  it  would  take  more  than  William  ;  the  old  mau 
said  he  did  not  want  the  mortgage  given  directly  to  George,  but  wanted  to  secure 
it  in  some  way  to  George's  children ;  Raynor  drew  a  deed  of  the  farm  to  William  ; 
I  think  the  deed  was  executed,  and  I  signed  it  as  subscribing  witness;  I  read  the 
deed  to  him,  and  that  afternoon  sometime,  it  was  executed  ;  after  I  had  read  the 
deed  to  him,  I  asked  him  if  he  understood  it,  and  he  said  he  did ;  there  was  a  mort- 
gage drawn  up  at  the  same  time  and  William  refused  to  sign  it  until  the  personal 
property  was  turned  out  to  him  also  ;  William  said  he  did  not  want  to  stay  there 
unless  he  had  control  of  matters  ;  the  old  man  said 'he  did  not  want  to  give  a  bill  of 
sale  of  the  personal  property,  and  William  refused  to  sign  the  mortgage ;  there  was 
more  said  which  I  do  not  remember ;  the  interview  was  of  several  hours ;  don't 
know  whether  $1,400  or  $  1,600,  was  to  go  to  George;  don't  remember  the  amount 
agreed  on ;  William  and  the  old  man  wanted  it  less  than  Raynor ;  the  deed 
executed  was  left  with  Raynor ;  they  left  here,  and  the  mortgage  was  not 
executed ;  they  talked  of  the  amount  of  the  personal  property,  and  what  it  consisted 
of;  Rayuor  made  a  memorandum ;  the  old  man  and  William  differed  as  to  the 
value  of  the  personal,  widely  ;  William  put  the  value  lower  than  the  old  mau; 
there  was  talk  about  money  in  bank — amount  $600 ;  the  old  man  said  he  should 
keep  that ;  William  did  not  speak  of  it ;  Rayuor  called  it  out  in  trying  to  learn  the 
old  man's  worth  ;  the  old  man  and  George  came  down  next  morning  to  the  office — 
quite  early ;  the  old  man  complained  that  William  wanted  too  much  the  day  before, 
and  he  wanted  the  deed ;  Mr.  Raynor  produced  the  deed  and  canceled  the  signa- 
ture ;  the  deed  remained  in  the  office  a  few  days  afterward? ;  George  came  and  got 
the  deed  canceled  ;  he  came  with  William  again  about  a  week  after. 

Q.  What  took  place  thent 

Objected  to  on  the  same  ground  as  before.     Overruled  and  exception. 

A.  The  old  man  said  he  had  decided  to  give  William  a  deed  and  the  personal 
property  ;  William  copied  the  deed  or  the  description  from  the  mortgage  ;  I  don't 
know  which  ;  there  was  a  deed  and  mortgage — either  the  original  or  another ; 
they  both  talked  about  the  personal  property,  and  Raynor  took  it  down ;  they 
differed  as  to  the  value  of  the  personal  property  ;  Raynor  asked  for  the  value,  and 
one  would  set  one  value  and  the  other  another ;  Mr.  Raynor  drew  a  bill  of  sale  aa 
he  took  the  items  down  ;  I  read  the  deed  and  the  bill  of  sale  to  the  old  man  care- 
fully and  distinctly,  as  Mr.  Raynor  cautioned  me  to ;  I  came  around  and  sat  between 
Mr.  Raynor  and  the  old  gentleman  as  I  read ;  after  I  read  them  he  signed  them, 
and  I  subscribed  them  both  as  witness  ;  I  asked  him.  if  he  understood  the  deed  and 
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bill  of  sale,  and  he  said  he  did;  don't  remember  any  particular  caution  from 
Raynor  at  this  particular  time  ;  at  the  time  Raynor  took  down  the  articles  of  per- 
sonal property,  William  mentioned  the  hens;  the  old  gentleman  said  he  wanted 
the  hens;  William  objected;  said  he  did  not  want  to  stay  there  unless  he  had  con- 
trol of  all ;  I  thought  it  was  all  going  to  fall  through  with,  on  account  of  the  hens; 
but  the  hens  were  finally  omitted;  that  was  all  that  I  remember;  we  were  not 
attorneys  of  William  G.  Brand  until  after  this  suit  commenced,  to  my  knowledge. 

Cross-examination. — The  old  gentleman  said  on  the  second  occasion,  he  intended 
to  keep  the  personal  property ;  not  on  the  third,  except  as  to  the  hens  and  other 
things,  some  of  which  were  put  in  the  bill  of  sale  ;  there  was  a  good  deal  of  con- 
veyancing done  at  the  office  of  Raynor  &  Vann  ;  Mr.  Raynor  was  a  notary  public  ; 
it  was  a  custom  with  Raynor  to  have  me  sign  deeds  and  mortgages  where  the 
party  could  not  writs,  or  where  it  was  his  individual  deed ;  frequently  during  these 
lenghty  interviews,  when  Raynor  aeked  the  old  man  a  question,  William  would 
chime  in  and  answer  for  him;  after  the  papers  were  delivered,  the  old  man  came 
with  George  to  our  office;  can't  say  if  it  was  before  the  commencement  of  suit; 
George  asked  me  ii  his  father  could  not  get  his  property  back  ;  I  told  him  it  de- 
pended entirely  upon  what  took  place  at  home ;  I  remember  of  handing  George 
the  first  deed ;  think  that  the  first  deed  was  at  our  office  when  the  second  was 
drawn. 

Adjourned  until  Thursday,  3<Z  December,  1868. 

IRVING  G.  VANN,  recalled  on  cross-examination: 

There  were  in  all,  three  different  consultations  at  our  office,  at  which  both 
William  and  his  father  were  present  most  of  the  time;  at  the  first  time,  William 
said  little,  if  anything;  at  the  second  and  third,  both  received  counsel  with  refer- 
ence to  the  conveyance  of  this  property  ;  don't  remember  who  paid  for  the  services. 

Re-direct — y.  From  what  you  saw  and  heard,  did  you  think  the  old  man  capa- 
ble of  doing  business? 

Objected  to  as  incompetent  and  inadmissible. 

Objection  overruled,  and  exception. 

A.  I  thought  him  capable  of  doing  business. 

Re-eross  examination. — 1  heard  him  complain  of  being  tired  at  these  interviews. 

Defendants  rest. 

The  counsel  for  the  plaintiff  moves  to  strike  out  all  the  testimony  of  Irving  G. 
Vaun  relating  to  the  interviews  had  at  the  law  office  of  "  Raynor  and  Vann," 
by  and  between  the  plaintiff,  Ira  C.  Brand,  the  defendant,  William  G.  Brand,  ani 
"Raynor  &  Vann'' — except  the  first — on  the  grounds: 

First.  The  evidence  shows  that  both  plaintiff  and  defendant,  William  G.  Brand, 
asked  and  received  legal  advice  from  said  firm  of  Raynor  <fc  Vann  with  reference 
to  the  conveyance  of  the  property  in  question  in  this  suit ;  and  that  having  acted  as 
counsel  for  both  said  parties  in  said  interviews,  the  disclosures  or  statements  made  by 
either  party,  are  privileged  communications,  and  cannot  be  proved  by  the  attorney 
as  a  witness  on  this  trial,  involving  the  transactions  which  took  place  at  snch 
interviews  at  the  instance  of  one  party,  without  the  consent  and  under  the  objection 
of  the  other. 

Second.  Because  the  proof  showa  that  Raynor  &  Vann  were  not  the  regular 
attorneys  or  legal  advisers  of  either  plaintiff,  or  defendant,  William  G.  Brand,  prior 
to  the  transactions  out  of  which  this  action  has  arisen,  and  for  the  purposes  of 
those  transactions  and  the  conveying  of  said  property,  they  were  employed  and 
paid  by  both  parties,  the  plaintiff  and  defendant,  William,  for  their  legal  advice  and 
services. 
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Third.  Plaintiff's  counsel  moves  specially  to  strike  out  the  evidence  of  Mr.  Vann 
relative  to  the  interview  when  the  second  deed,  the  mortgage  and  the  bill  of  sale, 
were  executed  and  delivered,  on  the  ground — that  the  proof  clearly  shows,  that 
enough  had  transpired  to  the  knowledge  of  Raynor  &  Vann,  and  the  defendant, 
William  G.  Brand.  ( to  wit :  the  destroying  of  the  first  deed  by  the  plaintiff,  for  the 
reasons  alleged, — the  estrangement  between  the  two  brothers,  William  and  George, 
the  sons  of  the  plaintiff;  keeping  the  transactions  secret  from  the  knowledge  of 
George,  who  was  being,  by  said  transactions,  partially,  if  not  wholly,  disinherited 
by  his  father,  the  plaintiff,  through  the  manifest  influence  of  the  defendant,  William, 
over  him,)  to  indicate  that  out  of  the  transactions  which  then  and  there  took  place, 
a  lawsuit  would  inevitably  arise  ;  and  aa  they  acted  as  counsel  for  both  parties, 
the  communications  then  and  there  made,  were  privileged,  and  cannot  be  given  in 
evidence  on  this  trial  at  the  instance  of  one  party  and  against  the  will  of  the  other, 
by  the  persons  who  acted  as  such  counsel. 

Fourth.  Because  said  Raynor  &  Vann  are  now  attorneys  of  record  for  defendant, 
William  G.  Brand,  in  this  action,  and  cannot  avail  themselves  or  their  client,  of 
the  disclosures  or  statements  made  to  them  by  plaintiff,  at  a  time  when  they  acted 
as  Aw  counsel,  by  their  own  testimony  of  such  disclosures  and  statements  given  on 
the  trial  of  this  suit,  which  grew  out  of  the  very  transactions  they  then  and  there 
advised  and  conducted. 

The  referee  refused  the  motion,  and  the  plaintiff's  counsel  then  and  there  duly 
excepted,  and  because,  &c. 

Dated,  April  21,  1869.  LE  ROY  MORGAN,  Referee. 

(Title  of  cause.)  HEFEREE'S  REPORT. 

To  the  supreme  court  of  the  state  of  New  York  : 

The  issues  in  the  above-entitled  action  having  been  duly  referred  to  me,  as  sole 
referee,  to  hear  and  determine,  and  the  said  action  having  been  tried  before  me, 
after  hearing  the  proofs  and  allegations  of  ihe  respective  parties,  and  duly  consid- 
ering the  same,  I  lind  and  report  as  follows: 

Ira  C.  Brand,  the  plaintiff,  is  a  resident  of  the  town  of  Geddes,  Onondaga 
County,  and  is  seventy-five  years  of  age. 

On  and  before  the  22d  day  of  January,  1868,  he  was  the  owner  in  fee,  and  in 
possession  of  the  lands  described  in  the  pleadings,  consisting  of  about  seventy-one 
acres,  of  the  value  of  about  $6.000,  subject  to  a  mortgage  for  $1,000,  on  which  there 
was  due  the  whole  amount  of  principal  and  $70  interest,  making  in  all  $1,070. 

His  wife  died  in  June,  1867.  He  had  three  children  by  his  wife :  John,  George 
and  William.  John  died  nearly  twenty  years  ago,  while  the  plaintiff  resided  upon 
his  farm  in  Geddes,  leaving  George  and  William  (the  defendant),  who  are  now 
living.  George  is  about  forty  years  of  age,  and  William  about  two  years  his  junior. 
George  has  a  wife  and  several  children,  and  lives  on  a  small  lot  of  ground,  parcel 
of  the  premises  in  question,  in  a  house  built  thereon  by  him  with  the  assent  of 
his  father.  William  remained  at  home  and  worked  on  the  farm  for  his  father,  about 
six  years  after  he  became  of  age,  and  then  left  home  and  went  to  Michigan.  He 
was  allowed  wages  for  this  service-.  After  remaining  away  about  three  years,  he 
returned  to  hts  father's  and  worked  for  him  by  the  month  or  year,  six  yeais,  under 
a  written  agreement  as  to  wages,  and  containing  a  stipulation  that  he  should  have 
the  management  and  control  of  his  father's  business,  and  the  sale  of  the  products  of 
the  farm. 

The  $1,000  mortgage  above  mentioned,  was  given  to  Irving  Brand,  to  secnre 
William  for  the  balance  which  hid  father  owed  him  for  wages. 
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William  after  his  six  years  had  expired,  -went  to  Wisconsin  and  purchased  a 
farm  and  put  on  some  stock,  and  was  in  possession  carrying  on  his  farm  in  Wis- 
consin in  June,  1867,  when  his  mother  died. 

While  William  was  absent  from  home,  George  worked  his  father's  farm,  gene- 
rally upon  shares. 

After  the  death  of  the  plaintiff's  wife,  the  plaintiff  requested  William  to  come 
and  live  with  him,  he  at  the  time  being  dissatisfied  with  George,  and  complaining 
of  the  manner  in  which  he  conducted  the  farm  and  disposed  of  the  produce.  The 
plaintiff  was  also  unfriendly  to  Geoige's  family,  and  especially  to  George's  wife, 
and  refused  to  accept  from  her,  services  necessary  to  make  him  comfortable, 
but  resorted  elsewhere  for  them. 

William  left  Wisconsin  in  July,  after  his  mother's  death,  and  made  a  visit  to  his 
father,  and  while  there  agreed  with  his  father  to  break  up  his  business  in  Wisconsin 
and  come  and  live  with  him,  and  among  other  things  it  was  understood  that  William 
should  get  married,  for  reasons  which  were  stated,  as  a  necessary  part  of  the  family 
arrangement. 

It  was  proved  to  my  entire  satisfaction,  that  William  refused  to  come  and  live 
with  and  take  care  of  his  father,  unless  he  should  be  allowed  to  take  the  entire 
possession  and  control  of  the  farm,  and  George  be  required  to  move  off.  The 
brothers  were  not  on  friendly  terms,  and  William  refused  to  enter  into  any  arrange- 
ment, except  upon  this  condition :  that  George  should  be  required  to  leave  the 
premises  ;  but  no  particular  arrangement  was  entered  into  until  William  returned 
in  November  following. 

After  various  and  repeated  attempts  to  make  a  satisfactory  family  arrangement 
between  William  and  his  father,  they  went  to  the  office  of  Raynor  &  Vann,  attor- 
neys and  counsellors  at  law,  in  the  city  of  Syracuse,  on  tlie  22d  day  of  January, 
1868,  and  after  counseling  Mr.  Raynor,  the  parties  ordered  writings  to  be  drawn, 
Betting  forth  the  terms  of  their  agreement.  A  conveyance  was  drawn,  conveying 
to  William  the  premises  in  question,  was  signed  and  executed  by  his  father.  A 
mortgage  was  also  drawn  up  for  William  to  execute  to  his  father,  conditioned  for 
the  performance  of  the  agreements  on  the  part  of  William. 

The  conveyance  was  made  expressly  subject  to  the  agreement,  and  was  ia  the 
following  form : 

"  Subject  to  the  payment  of  a  mortgage  on  said  land  of  $1,000  and  interest,  to 
Irving  Brand,  which  said  party  of  the  second  part  is  to  pay,  and  also  subject  to  the 
payment  of  $1,500  to  George  S.  Brand,  said  $1,500,  as  aforesaid,  payable  in  one 
year  after  my  death,  according  to  a  certain  mortgage  given  therefor,  and  also  sub- 
ject to  the  support  and  maintenance  of  the  party  of  the  first  part,  during  his  natural 
life,  in  a  comfortable  and  suitable  manner,  or  of  the  payment  to  the  said  party  of  the 
first  part,  each  and  every  year,  of  the  sum  of  $225,  in  quarterly  payments  'from  the 
first  day  of  January,  1868,  during  his  natural  life.  The  party  of  the  first  part  here- 
by reserving  the  crop  of  wheat  now  growing  on  said  farm,  and  the  right  to  harvest 
the  same,  and  also  the  house  now  occupied  by  George  S.  Brand,  and  the  right  of 
said  George  to  remove  the  same  in  one  year  from  this  date." 

It  does  not  satisfactorily  appear  what  particular  arrangement  the  parties  had 
come  to  in  respect  to  the  personal  property  of  the  plaintiff.  That  consisted,  among 
other  things,  of  two  horses,  wagon,  four  cows,  pigs  and  farming  utensils  and  house- 
hold property.  The  horses,  wagon,  cows  and  farming  utensils  were  of  the  value  of 
about  $500.  He  had  also  money  in  bank  amounting  to  about  $600,  besides  other 
property  hereinafter  mentioned. 

William  insisted  on  having  a  bill  of  sale  of  the  horses,  wagon,  cows,  pigs  and 
farming  utensils,  before  he  would  execute  a  mortgage  to  secure  the  performance  of 
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the  covenants  before-mentioned.  His  father  proposed  to  give  William  the  use  of 
them,  bat  was  unwilling  to  transfer  them  to  William.  William  said  that  George 
•would  sue  him  for  this  property,  or  for  the  use  of  it,  after  his  fiither'a  death,  if  he 
did  not  have  a  bill  of  sale;  and  insisted  on  having  a  bill  of  sale  to  keep  George  from 
Buing  him  for  it  after  his  father's  death.  Before  the  arrangement  could  be  completed 
the  parties  left  and  went  home.  It  does  not  appear  that  this  matter  of  the  personal 
property  was  disposed  of  definitely  until  the  parties  met  again  at  Raynor  &  Vann's 
office,  on  the  29th  day  of  January,  1868.  to  execute  new  papers,  the  plaintiff  having 
destroyed  the  first  deed  in  the  mean  time,  under  the  circumstances  hereinafter  stated. 
When  they  met  there  again,  the  plaintiff  blamed  George  for  breaking  up  the  prior 
conveyance,  and  proposed  to  reduce  the  amount  to  be  paid  to  him  for  his  portion  of 
the  estate  from  $1,500  to  $1,400.  This  was  accordingly  done,  and  new  papers  exe- 
cuted, the  plaintiff  executing  to  William  a  conveyance  of  his  farm,  with  the  reser- 
vations, and  agreed  to  the  conditions,  before  mentioned. 

The  question  then  arose  as  to  the  personal  property,  and  while  the  plaintiff  was 
desirous  to  retain  that,  the  defendant,  William,  insisted  upon  a  bill  of  sale  before  he 
would  execute  the  mortgage  to  secure  the  performance  of  the  covenants  and  condi- 
tions specified  in  the  deed  of  conveyance.  Thereupon  the  plaintiff  signed  the  bill  of 
sale,  conveying  to  the  defendant,  William,  the  horses,  cows,  pigs,  wagon  and  farm- 
ing utensils,  and  then  the  defendant,  William,  executed  his  mortgage  on  the  prem- 
isses, to  the  plaintiff,  conditioned  as  follows:  "To  pay  to  the  party  of  the  second 
part,  or  his  certain  attorney,  heirs,  executors,  administrators  or  assigns,  the  sum  of 
fourteen  hundred  dollars,  in  one  year  from  the  death  of  the  said  party  of  the  second 
part,  and  also  subject  to  the  support  and  maintenance  of  the  party  of  the  second 
part  during  his  natural  life,  in  a  comfortable  and  suitable  manner,  or  for  the  pay- 
ment to  the  said  party  of  the  second  part  of  $225  in  quarterly  payments,  from  Janu- 
ary 1,  1868,  during  the  natural  life  of  the  said  party  of  the  second  part,  which  said 
sums  and  conditions  herein  named,  the  said  William  G.  Brand  hereby  covenants  to 
pay  and  perform,  and  when  paid  thus  and  so  peformed,  then  these  presents  shall 
cease  and  be  void." 

This  concluded  the  arrangement,  and  the  parties  having  dnly  executed  the  papers 
left  the  office  and  went  back  together,  and  still  live  together  on  the  premises. 

There  is  some  evidence  tending  to  show  that  the  plaintiff  did  not,  fully  compre- 
hend the  force  and  effect  of  the  bill  of  sale, — supposing  that  the  only  real  agreement 
was  to  prevent  George  from  calling  William  to  account  for  the  personal  property, 
after  his  death,  and  leaving  him  otherwise  to  treat  it  as  his  own, — although  he  must 
have  known  that  it  was  understood  that  it  was  to  be  used  by  William  and  continued 
on  the  farm. 

In  a  few  days  after,  the  plaintiff  proposed  to  eell  one  of  the  cows  on  his  own 
account,  and  William  then  informed  him  that  he  had  no  cows  to  sell.  Thereupon 
he  complained  that  William  had  been  too  sharp  for  him,  and  after  consulting  George 
and  others,  was  induced  to  bring  this  suit  to  rescind  the  transactions  and  be  res- 
tored to  his  property,  upon  the  grounds  and  for  the  reasons  stated  in  the  plaintiff's 
complaint. 

A  good  deal  of  evidence  was  given  by  both  parties  on  the  trial,  as  to  the  compe- 
tency of  the  plaintiff  to  transact  business,  and  as  to  the  influence  William  had  over 
his  father,  and  the  reasons  which  finally  induced  the  plaintiff  to  make  such  an 
arrangement  as  he  did.  While  I  am  satisfied  upon  the  evidence  that  the  plaintiff  is 
a  man  of  very  inferior  intellect,  and  liable  to  be  imposed  upon  and  deceived  by 
those  who  transact  business  with  him,  I  have  come  to  the  conclusion  that  he  is  not 
incapable  for  want  of  understanding,  from  making  valid  contracts.  I  have  also 
come  to  the  conclusion  from  the,evidence,  that  he  is  very  wavering  and  unstable  in 
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his  purposes,  and  when  he  is  with  George,  is  easily  persuaded  by  him  to  recant  from 
his  contracts,  and  more  easily  persuaded  by  William  to  do  as  lie  wants  him  to. 

After  this  suit  was  commenced,  he  expressed  great  doubts  to  on&  of  his  neigh- 
bors, whether  it  was  not  unadvisedly  brought.  He  said  William  was  too  sharp  ; 
that  he  wanted  reserved  a  suitable  piece  of  ground,  so  that  if  he  got  married  he 
might  have  something  for  himself,  and  Willie  objected  ;  said  he  did  not  really  un- 
derstand hut  that  some  of  the  personal  property  was  to  be  reserved  to  him,  and 
there  was  a  paper  he  did  not  really  understand:  said  George  and  others  advised 
him  to  break  it  up,  out  he  had  about  made  up  his  mind  to  let  things  remain  as 
they  were;  said  one  was  pulling  him  one  way.  and  the  other  the  other  way,  and 
he  scarcely  knew  what  to  do.  This  expressed  the  true  state  of  his  mind  and  con- 
dition at  the  time  of  tne  transaction,  and  clearly  shows  that  he  was  easily  led  by 
his  two  sons,  both  of  whom  he  was  anxious  to  accommodate  mid  conciliate. 

That  William  came  to  live  with  him  with  the  expectation  that  he  was  to  have  a 
conveyance  of  the  farm,  and  the  entire  control  of  the  business  of  carrying  it  on,  is 
proved  to  my  entire  satisfaction.  There  is  also  evidence  in  the  case  tending  to 
prove  that  his  father  had  expressed  his  intention  of  giving  William  the  portion 
of  his  estate  that  would  have  descended  to  his  eldest  sou  John,  in  case  the  latter 
had  survived  him. 

After  William  returned  in  November,  1867.  there  was  considerable  negotiation 
between  him  and  his  father  as  to  the  terms  of  the  family  settlement.  The  plaintiff 
testified  that  it  was  not  a  great  while  before  William  asked  for  a  deed  of  the  farm ; 
that  he  offered  to  hire  him,  or  to  let  him  have  tlie  farm  on  shares ;  but  William  re- 
fused and  exacted  a  deed  of  the  whole ;  that  he  told  William  he  was  too  sharp ; 
then  offered  him  a  deed  of  one  third,  and  to  give  George  a  deed  of  one  third,  and 
retain  the  other  third  for  himself;  but  that  did  not  suit  him.  Willia  n  said  he  must 
have  a  deed  of  the  whole,  so  as  to  root  George  off,  and  that  he  would  not  live  by 
the  side  of  him,  and  would  not  take  any  of  tlie  plaintiff's  offers.  The  plaintiff  also 
testified  that  George  lived  on  the  farm  aboat-  thirty  or  forty  rods  off,  and  that  he 
told  George  that  William  wanted  a  deed  of  the  whole,  but,  that  he  concluded  to 
divide  the  farm  between  them.  He  further  testified  that,  William  told  him  if  he  did 
not  give  him  a  deed  of  the  whole,  he  would  leave  and  he  and  George  might  get 
along  together;  that  he  told  William  he  would  like  to  have  him  stay,  but  he  could 
not  afford  to  give  up  all  he  had  and  go  to  the  poor  house.  He  further  testified  that 
William  wanted  the  personal  property,  but  he  told  William  he  would  hold  on  to 
that ;  that  he  would  give  him  the  use  of  it;  but  that  William  wanted  a  bill  of  sale 
to  keep  Ge<,rge  from  suing  him  after  his  father's  death  ;  that  William  agreed  to 
support  him  or  pay  $-'^5  a  year  for  his  support  and  pay  George  for  his  portion, 
$1,600;  that  he  named  $2.000  as  a  proper  allowance  to  George,  or  something  more 
than  $1,600;  but  William  refused  to  give  any  more.  He  further  testified  that  he 
preferred  to  make  a  will,  but  that  William  refused,  and  said  many  things  to 
dissuade  him,  among  others,  stating  that  George  would  break  it;  also,  that  unless 
he  hurried  up  the  business,  George  would  have  him  put  under  guardianship,  and 
urged  it  upen  him  so  persistently  that  finally  he  was  overpercuaded  and  did  what 
William  wanted  of  him.  This  is  the  substance  of  the  alleged  fraud  and  undue  in- 
fluence proved  on  the  part  of  plaintiff. 

William,  his  son,  testified  in  substance  as  follows: — Worked  for  his  father  until 
185~,  and  then  went  to  Michigan.  Returned  in  1860,  and  worked  five  years  longer 
under  a  written  agreement,  at  $180  per  year,  besides  board  and  washing,  and  by 
the  terms  of  the  agreement,  he  was  to  have  the  management  of  the  business  and 
the  sale  of  the  crops.  After  that,  worked  another  year  at  $360.  At  the  end  of  that 
time  he  went  to  Wisconsin  and  bought  a  farm  of  ICO  acres,  at  $18  per  acre,  and 
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bought  team  and  tools  to  carry  it  on.  After  his  mother's  death  in  June,  1867,  hie 
father  sent  for  him,  and  he  left  his  business  in  a  disordered  state  and  came  to  Ged- 
des  immediately;  found  Lis  father  sick  at  home  alone,  but  a  girl  came  there  the 
next  day  to  do  the  work,  and  that  he  was  not  married  at  the  time.  His  father  told 
him  he  wanted  him  to  come  back  and  take  care  of  him,  and  he  told  his  father  iu 
that  case  it  would  be  necessary  for  him  to  be  married,  instead  of  depending  upon  a 
housekeeper,  as  no  prudent  woman  would  be  willing  10  stay 'there  arid  keep  house 
for  them,  and  that  he  offered  to  take  his  father  back  with  him  to  Wisconsin ;  but  his 
father  was  unwilling  to  leave  the  place  he  had  worked  so  hard  to  improve ;  that  he 
asked  Ids  father  if  he  intended  to  keep  George  there;  that  his  father  told  him  he 
did  not;  that  he  had  been  bothered  with  George  long  enough,  and  could  not  stand 
it  with  him  any  longer.  He  told  his  father  that  if  he  got  rid  of  George  he  would 
come  buck  ;  that  he  had  been  in  a  fuss  with  George  there  long  enough,  and  had 
ffone  a  thousand  miles  to  keep  out  of  it ;  that  his  father  told  him  he  did  not  wish  to 
go  to  law  with  George  to  get  rid  of  him,  but  he  would  fix  it  so  it  could  be  done, 
and  he  wanted  it  done.  He  then  told  his  father  he  would  come  back  if  he  would 
fix  it  in  that  way,  and  his  father  told  him  as  soon  as  he  got  out  he  would  have  it 
arranged.  He  told  his  father  he  could  not  change  his  situation  without  great  loss  ; 
that  he  had  bought  when  things  were  high,  and  now  the  markets  were  very  low. 
His  fa'her  told  him  he  should  lose  nothing,  and  upon  that  arrangement  he  went  back 
to  Wisconsin,  sold  his  personal  property,  rented  his  farm  and  returned  to  his  father's 
home  in  Geddes  in  the  following  November.  Shortly  after  his  return  he  asked  his 
father  if  lie  had  made  out  the  writings  as  he  talked  of,  and  his  father  said  he  had 
not;  that  he  asked  his  father  what  he  was  going  to  do  about  it,  and  his  father  re- 
plied that  he  wanted  him  to  go  on  and  pay  up  the  thousand  dollar  mortgage,  and 
after  that  he  could  have  what  he  could  make  on  the  place  :  he  told  his  father  that 
would  not  answer  his  purposes ;  that  he  could  not  afford  to  spend  his  time  there  on 
uncertainties;  that  be  wanted  to  have  writings  drawn,  so  that  he  would  not  be 
working  for  somebody  else ;  that  his  father  proposed  a  will,  and  he  told  his  father 
a  will  would  be  very  uncertain,  and  he  could  alter  it  at  any  time  be  saw  fit ;  tha.t 
he  could  not  go  on  and  fix  up  the  place,  do  what  was  absolutely  necessary,  and 
pay  out  his  money  to  do  it  without  some  better  security.  His  father  then  proposed 
to  give  him  a  deed  of  one  half  of  the  farm  ;  but  he  told  his  father  he  could  not  afford 
to  leave  his  business,  with  150  acres  of  improved  land  of  his  own,  and  come  back 
and  undertake  to  make  a  living  off  of  twenty  acres  of  improved  land,  and  if  he  had 
anything  to  do  with  the  farm  he  wanted  the  whole  of  it.  His  father  then  said  he 
would  give  him  a  deed  of  the  whole,  except  the  personal  property.  He  then  told 
his  father  he  could  not  afford  to  work  and  raise  grain  to  keep  cattle  and  horses,  and 
•whenever  there  was  a  hog  to  sell,  or  a  pound  of  butter,  they  would  belong  to  some- 
body else,  and  somebody  else  would  take  the  money.  His  father  then  told  him  he 
would  give  him  the  use  of  the  personal  property  ;  but  he  told  his  father  he  wanted 
Bomeihing  to  show  in  case  he  should  be  taken  away,  that  George  could  not  sue  him 
for  the  use  of  the  personal  property ;  his  father  told  him  he  wonld  fix  it  so  he  could 
not.  He  then  told  his  father  he  would  take  the  farm ;  would  buy  it  of  him  on  these 
conditions,  viz. : — pay  the  thousand  dollar  mortgage  ;  pay  George  whatever  he  said 
he  wanted  him  to  have,  one  year  after  his  father's  death,  and  take  the  personal 
property  in  consideration  of  his  loss  and  expenses  in  selling  out,  and  support  his 
father  as  long  as  he  lived,  and  be  bound  to  support  him;  to  which  proposition  his 
father  gave  his  assent.  No  sum  was  fixed  upon  at  that  time  to  give  George.  When 
they  came  to  Kaynor  &.  Vann's  office  for  advice,  about  a  week  before  the  writings 
•were  drawn,  the  sum  to  be  paid  to  George  was  discussed  between  them.  His 
father  said  he  considered  he  had  already  paid  or  advanced  George  $300  ;  said 
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George  had  always  been  saucy  and  ngly  to  him,  and  he  never  meant  to  give  him 
half  of  his  property,  while  William  had  helped  him  improve  the  farm  and  make  it 
valuable ;  and  he  had  always  calculated  William  should  have  the  most,  and  that  he 
calculated  to  live  with  William,  and  wished  it  fixed  so  he  could  live  with  him. 
That  Raynor  advised  a  lease,  but  his  father  thought  not.  The  amount  to  be  settled  ' 
upon  George  was  not  yet  agreed  upon.  Before  going  back  to  Raynor  &  Vann's 
office  again,  and  during  the  intervening  week,  he  asked  his  father  what  sum  he 
proposed  to  give  George,  and  his  father  said  he  thought  about  $2.000 ;  that  he  then 
told  his  father  he  had  always  talked  about  giving  him  $1,000,  and  his  father  replied 
that  he  had  reflected  upon  it  since ;  that  that  would  not  be  enough,  find  he  ought  to 
give  him  more.  He  then  told  his  father  that  he  had  better  give  him  (William) 
something  for  his  expense  and  trouble  in  coining  down  here,  give  him  $1,500  for  his 
portion  of  the  estate,  and  let  George  have  the  rest  and  take  care  of  him.  His 
father  said  it  would  be  poor  support  he  would  get  at  his  (George's)  hands,  and  said 
if  he  did  it  he  would  not  keep  it,  and  in  two  years  he  would  be  out  of  house  and 
home,  and  said  he  wanted  him  (William)  to  have  it.  He  then  told  his  father  he 
•would  fcike  it  if  he  rather  have  him  do  so,  and  his  father  said  he  thought  George 
had  already  the  value  of  $300;  that  he  held  two  notes  against  him  amounting  to 
about  $200;  that  would  make  $500,  and  he  would  give  him  up  the  notes.  He 
(William)  assented  to  this,  and  under  this  arrangement  they  went  together  to 
Raynor  &  Vann's  office  to  have  the  writings  drawn,  and  the  first  deed  was  drawn 
and  signed  as  before  stated.  After  the  first  deed  was  destroyed,  his  father  wanted 
him  to  go  to  Raynor's  office,  and  make  out  the  papers  again  before  George  had  time 
to  serve  the  papers  to  show  cause  why  a  guardian  should  not  be  appointed,  stating 
that  he  had  been  informed  that  George  was  trying  to  do  that.  He  told  his  father 
in  reply  that  he  did  not  want  anything  to  do  with  it,  and  he  had  rather  pay  him  or 
deduct  from  his  damages  in  coming  here,  $300  than  have  anything  to  do  with  it. 
His  father  then  told  him  he  would  dock  George  $100  for  his  interference  in  getting 
np  the  first  deed,  and  that  he  theia  advised  his  father  not  to  deliver  up  the  notes  to 
George. 

William  further  testified  that  the  matters  were  all  talked  over  freely  in  the  office 
of  Raynor  &  Vann  and  all  the  papers  carefully  read  over  to  him. 

In  this  respect  he  is  fully  sustained  l»y  Mr.  Vann. 

After  this  suit  had  been  set  down  for  trial,  his  father  came  to  the  office  of  hia 
attorney  in  Syracuse  to  have  the  suit  settled.  William  testifies  that  his  father  told 
him,  he  could  blame  George  for  it.  for  he  never  would  have  sued  him  if  it  had  not 
been  for  George ;  that  he  did  not  want  to  sue  and  told  George  it  would  make  a  fuss; 
that  his  father  then  told  his  attorney  that  he  wanted  to  stop  the  suit,  and  hia 
attorney  told  him  -vhen  the  costs  were  paid  he  would  discontinue  it.  The  costs 
were  fixed  at  $40  and  his  father  told  his  attorney  he  hart  not  got  the  money  to  pay 
it.  His  father  wanted  William  to  sell  some  wheat  and  pay  it,  and  he  sold  some  and 
gave  his  father  $45  to  enable  him  to  pay  his  lawyer.  After  that  his  father  told  him 
he  had  been  to  see  his  lawyer  and  he  charged  him  too  much  and  he  would  not  pay 
it.  This  testimony  is  not  contradicted. 

There  is  also  some  evidence  contradicting  the  statement  of  the  defendant  William, 
in  relation  to  his  father's  urging  him  to  come  and  take  care  of  him  as  well  as  other 
material  portions  of  his  statements.  The  plaintiff  told  John  Pry,  one  of  his  neigh- 
bors, that  he  would  not  let  George  have  the  farm  any  more,  but,  let  a  stranger  have 
it  first.  He  complained  to  Arthur  Rooney,  another  neighbor,  that  George  and  hia 
family  had  abused  him,  and  he  was  going  to  get  r'td  of  George  another  year,  and 
get  William  there.  He  told  Mrs.  Fry,  that  he  intended  to  get  William  back  and 
stay  as  long  as  he  lived.  He  told  Mr.  Remington,  another  of  his  neighbors,  soon 
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after  the  loss  of  his  wife,  that  when  he  got  William  back,  he  was  going  to  get  George 
off'  from  the  place ;  found  a  good  deal  of  fault  with  George  and  accused  him  ot 
taking  property — said  he  was  saucy  to  him ;  said  William  had  helped  him  clear  oif 
the  farm — had  staid  at  home  and  worked  and  helped  him  pay  for  it;  and  told  him 
jat  different  times  that  he  intended  William  to  have  John's  portion.  He  told  Mrs. 
Fry  that  he  intended  to  get  William  back  and  have  him  stay  with  him  as  long  as 
he  lived. 

I  am  satisfied  upon  the  evidence  that  William  was  not  guilty  of  any  fraud  in 
obtaining  the  deed  of  conveyance,  although  it  is  apparent  that  the  plaintiff  has  but 
little  power  to  resist  the  influence  upon  him  of  either  of  his  sons  in  the  absence  of 
the  other.  This  controversy  is  really  between  the  two  sons,  and  either  of  them 
seem  to  have  sufficient  influence  over  his  father  to  command  his  acqniesence  in 
whatever  course  he  wishes  to  adopt  towards  the  other,  for  the  settlement  and 
division  of  hia  estate.  This  suit,  is  evidently  undertaken  at  the  instance  of  George, 
and  is  carried  on  for  his  benefit  rather  than  for  the  benefit  of  his  father.  Although 
che  plaintiff  plainly  sees  that,  it  is  giving  him  a  good  deal  of  trouble  and  although 
ne  knows  that  it  connot  probably  result  to  his  benefit  whatever  the  result  may  be  ; 
and  although  he  would  gladly  settle  it  and  be  at  peace,  he  has  not  sufficient  mental 
energy  and  independence  to  put  a  stop  to  it. 

The  evidence  aluo  satisfies  me  that  the  final  settlement  as  evidenced  by  the 
papers  was  in  a  great  measure  brought  about  by  the  influence  of  the  defendant 
William.  Tte  oid  gentleman  was  anxious,  above  all  things,  to  have  his  son, 
William,  return  bom*  and  take  care  of  him,  and  the  fear  of  losing  him  was  the  con- 
trolir.g  sentiment,  which  induced  him  finally  to  yield  to  the  exactions  required  of 
him,  as  a  condition  of  his  doing  so. 

But  I  am  not  satisfied  that  William  used,  wh«»t  in  law  is  termed  undue  influence 
to  bring  about  that  result.  His  father  yielded  to  arguments  and  persuasion,  such 
ns>  a  weak  old  man  would  be  likely  to  do,  under  the  same  or  similar  circumstances. 
He  had  an  undoubted  right  to  settle  all  his  estate  on  one  of  his  sons  to  the  exclusion 
i<f  the  other.  If  he  was  not  misled  and  over-reached  by  playing  improperly  upon 
Lis  fears,  or  by  concealing  facts  which  it  was  necessary  he  should  know  in  order 
to  enable  him  to  comprehend  what  he  was  about  to  do,  the  influence  brought  to 
bear  upon  him  was  not  fraudulent,  but  only  such  influence,  as  a  father  has  a  right 
to  yield  to,  in  the  disposition  of  his  property. 

The  whole  subject  in  all  its  bearings  or  details,  was  already  pointed  out  and 
fully  explained  to  him  by  Mr.  Raynor,  to  whom  he  applied  for  assistance  in  making 
•>nt  the  papers.  The  papers  were  carefully  prepared  and  read  over  to  him.  He 
kuevv  what  he  was  doing,  and  then  chose  to  do  it  in  the  form  in  which  it  was 
finally  agreed  upon  between  the  father  and  son.  If  we  give  to  plaintiff  Miffi- 
cient  intellect  to  do  business  and  dispose  of  his  estate,  there  are  no  grounds  npuu 
\vhich  it  can  be  maintained  that  the  conveyance  of  his  estate  may  not  be  permitted. 
It  was  not  a  new  thing  for  him  to  consider,  and  he  could  not  have  been  taken  by 
surprise  or  over-reached  by  strategein.  The  most  that  can  be  claimed  is,  that  he 
yielded  to  the  conditions  imposed  upon  him  by  William,  because  he  was  anxiou» 
to  have  William  remain  with  him  and  support  him  in  his  old  age.  He  compre- 
hended their  nature  and  import,  and  rather  than  have  William  leave  him  and  go  away 
again,  he.  preferred  to  submit  to  kis  exactions. 

If  the  conveyance  should  be  avoided,  there  is  no  knowing  what  will  happen  to 
him  next.  If  he  is  allowed  to  takrt  bin  own  course,  without  being  excited  to  dis- 
affection by  others,  it  is  almost  certain  that  he  would  hereafter  submit  to  still 
greater  exactions,  if  necessary,  to  procure  William  to  take  charge  of  his  affairs,  and 
mpport  him  in  his  declining  years. 
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It  is  apparent  to  me  that  it  will  be  for  his  interest  and  welfare  to  allow  the  settle- 
ment to  siand  ;  and  the  evidence  satisfies  me  tfuit  if  he  kad  been  let  alone,  he  would 
have  been  as  satisfied  with  what  he  had  done  as  with  any  other  arrangement  which 
could  have  been  made  for  his  benefit.  Notwithstanding  this  action,  it  seems  he  still 
remains  with  William,  eats  at  his  table,  and  is  kindly  treated,  and  his  wants  care- 
fully provided  for.  The  object  of  the  suit,  is  rather  to  benefit  his  son  George,  than, 
because  of  any  apprehension  that,  he  will  not  be  well  treated  by  William.  If  I 
could  see  anv  real  benefit  it  wonld  be  to  the  plaintiff  to  set  aside  the  settlement,  I 

"  V  '  •     "  V     '\ 

should  try  to  find  sufficient  evidence  to  justify  a  decree  setting  it  aside.  But  re- 
garding his  welfare  as  a  paramount  object,  it  does  not  appear  to  me  that  it  wonld  be 
advantageous  to  him  to  disturb  the  settlement.  His  real  estate  in  worth  probably 
$6,000.  The  personal  property  transferred  to  William  may  be  valued  at  $500.  He 
had  other  personal  property,  which,  together  with  the  notes  against  George  and  his 
bank  deposit  amounted  to  $1,000,  or  thereabouts.  William  states  without  con- 
tradiction, that  his  father  estimated  that  he  had  given  or  advanced  George  $300, 
and  held  his  notes  for  about  $200,  which  he  intended  to  surrender,  which  would 
give  George  in  the  neighborhood  of  $1,900,  as  bis  portion  of  his  father's  estate. 
That  it  was  not  made  $2,000,  the  sum  first  proposed  by  the  old  gentleman,  was  at 
his  instance,  for  the  reason  that  George  had  induced  hitn,  as  he  thought  improperly, 
to  destroy  the  first  deed.  Regarding  the  real  estate  as  of  the  value  of  $6,000,  it  ia 
charged  in  William's  hands  with  the  payment  of  an  annuity  of  $225,  the  present 
value  of  which  may  be  stated  at  $1,000,  or  nearly  that  sum.  It  is  also  charged  with 
the  payment  of  a  mortgage  of  $1,000  which,  with  interest,  amounted  at  the  time  to 
about  the  sum  of  $1,070. 

Deducting  these  incumbrances  and  the  remaining  value  may  be  stated  in  round 
numbers  at  $4,000.  This  would  leave  $2,000  to  be  equally  divided  between  the 
brothers  in  case  the  old  gentleman  should  desire  to  make  them  equal.  Now  of  this 
sum  his  son  George  is  secured  the  sum  of  $1,400,  which  is  not  to  be  regarded  as  a 
very  unjust  division,  under  the  circumstances.  As  to  the  personal  property  the 
amount  could  not  exceed  probably  much  if  anything  over  $1,500.  Of  this  amount 
George's  notes  held  by  his  father  amounted  to  about  $200,  which  were  to  be  sur- 
rendered, according  to  the  declared  intention  of  the  old  gentleman,  when  he  made 
the  settlement ;  and  to  that  must  be  added,  I  think,  the  sum  of  $300,  which  he 
stated  he  had  already  advanced  to  him.  If  William  was  to  be  allowed  anything 
of  consequence  (as  he  thought,  not  unreasonably,  he  should  be,)  for  his  loss  and 
trouble  in  breaking  up  his  business  in  Wisconsin,  and  doming  to  Geddes,  to  reside, 
the  personal  property  transferred  to  him,  cannot  be  regarded  as  an  extravagant 
compensation.  In  this  agpect  of  the  case,  George  would  secure  nearly  $2,000  of 
his  fathers  estate,  and  William  $2,600  having  that  advantage  only  over  bis  brother 
George.  These  seem  to  have  been  the  views  of  William  and  his  father  pending  the 
negotiation  between  them  as  to  what  would  be  a  fair  and  equitable  division  of  his 
property.  There  are  strong  reasons  for  believing  that  it  was  the  Settled  intention 
of  the  plaintiff  to  give  William  the  largest  portion  of  his  estate,  especially  if  he  re- 
turned home  and  took  care  of  him  during  his  life.  The  final  arrangement  is  not  so 
unequal  or  unreasonable  as  to  induce  the  court  to  believe  that  it  was  unadvisedly 
made  or  that  it  would  be  for  the  interest  of  the  plaintiff  to  have  it  set  aside.  The 
law  is  well  settled  that  a  man  of  very  inferior  intellect  may  make  valid  settlements 
of  his  estate.  If  these  instruments  have  not  been  procured  by  fraudulent  practices 
or  concealments,  they  are  not  to  be  set  aside  because  the  person  making  them 
afterwards  changes  his  mind.  I  do  not  find  as  a  fact  in  this  case,  that  the  convey- 
ance was  obtained  by  fraud,  or  undue  influence  and  I  therefore  hold  as  a  matter  of 
law,  that  the  action  cannot  be  sustained.  A  provision  was  made  in  the  conveyance, 
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allowing  George  one  year  to  remove  his  buildings.  On  the  defendants  executing 
a  valid  stipulation  giving  him  another  year  to  remove  bis  buildings  or  to  pay 
their  present  value,  as  erections  on  said  premises  in  one  year  Irom  date,  then  I 
order  judgment  for  the  defendant  dismissing  the  plaintiff's  complaint,  but  without 
coots.  LEliOY  MORGAN, 

Referee. 


(Title  of  cause).  EXCEPTIONS. 

1.  The  plaintiff  herein  by  his  counsel,  excepts  to  that  part  of  the  report  of  the 
referee  in  this  action,  which  states  :    "  And  among  other  things  it  waj  understood 
that  William  should  get  married,  for  reasons  which  were  stated,  as  a  necessary  part 
of  the  family  arrangement" — as  being  unsupported  by  the  evidence. 

2.  The  plaintiff  also  excepts   to  that  part  of  the  referee's  report  which  states, 
"  although  he  ('meaning  the  father,)  must  have  known  that  it  was  understood  that 
it  (meaning  the  personal  property,)  was  to  be  used  by  William  and  continued  on, 
the  farm, — as  being  an  inference  which  cannot   be   legitimately  drawn  from  the 
evidence. 

3.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states — 
«'  Said  he  did  not  really  understand,  but  that  some  of  the  personal  property  was  to 
be  reserved  to  him" — as  being  against  the  weight  of  the  entire  evidence  relating  to 
the  disposition  ot  the  personal  property. 

4.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states — 
"  Worked  for  his  father  until  1857," — as  against  the  evidence. 

5.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states — 
"  Found  his  father  sick  at  home  "  alone," — as  against  the  evidence. 

6.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states — 
''The  old  gentleman  was  anxious  above  all  things,  to  have  his  son  William  return 
home  and  take  care  of  him,  and  the  fear  of  losing  him  was  the  controling  sentiment 
which  induced  him  finally  to  yield  to  the  exactions  required  of  him," — as  being  in- 
ferences not  supported  or  warranted  by  the  evidence. 

7.  The   plaintiff  also  excepts  to  that  part  of  the  jeferee's  report  which  states — • 
commencing  with  the  words — '(  He  knew  what  he  was  doing,  &c.,"  down  to  and  in- 
cluding the  words  "  He  preferred  to  submit  to  his  exactions," — as  embracing  con- 
clusions which  are  agaiust  the  evidence,  which  are  unsupported  by  the  evidence,  and 
which  are  positively  contradicted  by  the  evidence. 

8.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states — "If 
he  is  allowed  to  take  his  own  course  without  being  excited  to  disaffection  by  others, 
it  is  almost  certain  that  he  would  hereafter  submit  to  still  greater  exactions,  if  neces- 
sary, to  procure  William  to  take  charge  of  his  affairs  and  support  him  in  his  declin- 
ing years," — as  being  also  an  inference  unwarranted  by  the  entire  evidence  in  the 
case. 

9.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states — 
'•Notwithstanding  this  action,  it  seems  he  still  remains  with  William,  eats  at  his 
table,  and  is  kindly  treated  and  his  wants  carefully  provided  for,1' — as  being  un- 
supported by  any  evidence. 

10.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states — 
"  Now  of  this  sum  his  son  George  is  secured  the  sum  of  $1,400," — as  being  against 
the  evidence. 

11.  The  plaintiff  also  excepts  to  that  part  of  the  referee's  report  which  states— 
"Was  induced  to  bring  this  suii  to  rescind  the  transactions  and  be  restored  to  his 
property  upoii  the  grounds  and  for  the  reasons  stated  in  the  plaiutiff's  complaint." 
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12.  The  plaintiff  also  excepts  to  the  conclusion  of  the  referee  that  no  undue  influ- 
ence had  been  exercised  by  the  defendant  over  the  plaintiff  in  obtaining  the  deed 
and  bill  of  sale  in  question,  and  also  to  his  final  determination  to  dismiss  the  plain- 
tiff's complaint  herein,  for  the  reasons  that  said  referee  has  said  in  hie  report  that 
— "  If  the  conveyance  should  be  avoided,  there  is  no  knowing  what  will  happen  to 
him  (meaning  plaintiff)  next.  If  he  is  allowed  to  take  his  own  course,  without 
being  excited  to  disaffection  by  others,  it  is  almost  certain  that  he  would  herea^er 
submit  to  still  greater  exactions,  if  necessary,  to  procure  William  to  take  charge  of 
bis  affairs  and  support  him  in  big  declining  years." 

And  has  also  said : 

"  It  is  apparent  to  me  that  it  will  be  for  his  interest  to  allow  the  settlement  to 
stand,  and  the  evidence  satisfies  me  that  if  he  had  been  let  alone,  he  would  have 
been  as  satisfied  with  what  he  had  done,  as  with  any  other  arrangement  which 
could  have  been  made  for  his  benefit." 

And  has  also  said : 

"If  I  could  see  any  real  benefit  it  could  be  to  the  plaintiff  to  set  aside  the  settle- 
ment, I  should  try  to  find  sufficient  evidence  to  justify  a  decree  setting  it  aride; 
but,  regarding  his  welfare  as  the  paramount  object,  it  does  not  appear  to  me  that  it 
would  be  advantageous  to  him  to  disturb  the  settlement: — " 

The  referee  appearing,  by  his  report,  clearly  to  have  been  influenced  in  his  above 
findings,  and  in  his  final  determination  to  dismiss  the  complaint,  by  the  considera- 
tion that,  the  plaintiff  might,  in  his  weak  and  wavering  state  of  mind,  be  induced 
by  defendant  to  make  even  a  worse  disposition  of  his  property  for  himself,  and  that 
no  ultimate  benefit  might  result  to  him,  from  setting  the  conveyance  and  bill  of 
Bale  aside,  and  that,  therefore,  the  referee  refused  his  prayer. 

The  plaintiff  also  requested  the  referee  to  find  that  since,  by  the  evidence  William 
had  almost  unlimited  control  of  his  father's  affairs,  for  many  years  prior  to  his 
mother's  death,  and  since,  by  the  evidence,  he  had  made  repeated  efforts  prior  to 
her  death  to  obtain  a  division  of  his  father's  property,  by  which  he  was  to  have 
much  the  larger  share,  and  was  only  defeated  in  such  efforts  by  the  opposition  of 
his  mother ;  and  since  the  father  always  confided  most  in  William,  as  is  evidenced 
by  the  fact  that  he  allowed  him  to  manage  the  farm  for  years  under  a  written  con- 
tract which  gave  him  entire  and  unlimited  control  over  his  father's  business,  and 
was  dissatisfied  with  George;  and  since  the  mother  being  dead,  there  was  no  one 
left  now  who  could  successfully  resist  the  defendant's  attempts  upon  his  father  to 
obtain  his  property;  that,  therefore,  notwithstanding  the  plaintiff's  preferences 
for  his  son  William,  for  William  to  induce  his  father  to  deed  him  the  whole  farm 
and  give  him  a  bill  of  sale  of  the  personal  property,  on  the  following  grounds, 
to  wit: 

1st.  By  inducing  his  father,  through  his  well  known  dislike  of  his  oldest  son 
George  to  deed  him  (William)  the  property,  and  by  telling  him  that  unless  he  did 
80,  George  would  harass  him  until  he  got  hold  of  his  property  and  then  would 
squander  it ;  and — 

2d.  By  accusing  his  father  of  incompetency  and  imbecility,  and  by  telling  him 
that  a  will  would  not  do  because  it  would  be  too  uncertain,  and  that  George  would 
break  it  up  after  his  death  ;  and — 

3d.  By  urging  the  plaintiff  to  give  him  the  deed  and  bill  of  sale  quickly,  if  he  was 
•ver  going  to,  before  George  could  serve  papers  on  him  to  show  cause  why  a 
guardian  should  not  be  appointed  over  him  ;  telling  him  that  George  was  going  to 
do  that,  was  an  improper  exercise  of  the  influence  which  William  had  over  his 
father,  this  plaintiff,  and  constituted  sufficient  ground,  in  equity,  to  set  aside  tli6 
conveyance  and  bill  of  sale  procured  thereby,  or  at  all  events  in  consequence  thereof. 
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Which  the  said  referee  refused  to  find,  and  the  plaintiff,  by  his  counsel,  in  due 
time  and  form,  excepted  to  such  refusal. 

Tha  plaintiff  also  requested  the  referee  to  find  that  slight  evidence  of  the  improper 
exercise  of  the  influence  which  arises  from  the  near  and  confidential  relations  of 
father  to  son,  as  in  this  case,  is  sufficient  ground  for  relief  in  a  court  of  equity  ;  and 
since  William  appealed  to  the  plaintiff's  well  known  dislike  of  his  son  George,  and 
reminded  him  of  his  own  incompetency  to  make  a  valid  disposition  of  his  property 
by  a  lust  will  and  testament,  and  induced  him  to  make  haste  and  execute  the  deed 
and  bill  of  sale  before  George  could  serve  papers  on  him  to  show  cause  why  a 
guardian  should  not  be  appointed  over  him,  telling  him  that  George  was  going  to 
do  that,  was  not  only  slignt,  but  strong  evidence  of  the  improper  exercise  of  the 
influence  arising  from  the  relations  the  parties  sustained  to  each  other,  and  the 
conveyances  procured  thereby,  should  be  set  aside. 

Which  the  said  referee  refused  to  find,  and  the  plaintiff  excepted  to  such  refusal. 

The  plaintiff  also  requested  the  referee  to  find  that  since  the  plaintiff  executed 
the  bill  of  sale  in  question  without  understanding  its  import,  and  without  having  it 
fully  explained  to  him,  but  was  induced  by  William  to  believe  that  it  was  only  a 
paper  to  keep  George  from  suing  William  for  the  use  of  the  personal  property  after 
the  plaintiff's  death,  without  transferring  the  title  or  ownership  of  said  personal 
property  from  the  plaintiff  to  the  defendant  William,  the  said  bill  of  sale  is  void 
and  should  be  set  aside. 

Which  the  said  referee  refused  to  find,  and  the  plaintiff  excepted  to  such  refusal. 

The  plaintiff  also  requested  the  referee  to  find  that  since  the  $1,000  mortgage  covers 
only  the  north  half  of  the  said  farm  in  question,  and  is  wholly  due  and  unpaid; 
and  since  the  mortgage  given  by  William  to  his  father,  payable  to  George  one  year 
after  his  father's  death,  also  covers  only  the  same  said  north  half  of  said  farm  ;  and 
since  it  is  in  proof  that  neither  the  plaintiff,  nor  the  son  George,  are  able  to  take  up 
or  pay  the  $1,000  mortgage,  it  follows  that  the  foreclosure  of  the  $1,000  mortgage 
would  cut  off  the  $1,400  morgage,  and  the  said  sum  of  $1,400  is  not  secured  by  a 
valid  security  to  be  paid  to  George,  by  William,  one  year  after  his  father's  death, 
but  that  it  lies  within  the  power  of  William,  by  permitting  a  foreclosure  of  the 
$1,000  mortgage,  to  destroy  the  lien  of  the  $1,400  mortgage  altogether,  show  a 
fraud  and  indicate  a  frudulent  intent  on  the  part  of  William  sufficient  to  avoid  the 
conveyances  in  question. 

Which  the  referee  refused  to  find,  and  the  plaintiff  excepted  to  such  refusal. 


( Title  of  cause.) 

JUDGMENT  FOR  DEFENDANTS  ON  REPORT  OF  REFEREE,  JANUARY  25,  1869. 

This  action  having  been  referred  to  Hon.  LE  ROY  MORGAN,  sole  referee,  to  hear 
try,  and  determine  the  same,  according  to  the  rules  and  practice  of  this  court,  and 
said  referee  having  heard  the  same  and  duly  deliberated  thereon,  made  and  filed  his 
report  wherein  and  whereby  he  finds  that  the  conveyance  and  sale  from  the  above- 
named  plaintiff  to  the  defendant,  William  G.  Brand,  of  the  real  and  personal  prop- 
erty set  forth  in  the  complaint  in  this  action,  was  fair  and  bona  fide,  and  that  the 
same  was  not  induced  or  procured  by  fraud  or  undue  influence  ;  and  that  said 
plaintiff  was  at  the  time  of  making  such  sale  and  conveyance,  well-informed  and 
fully  capable  of  contracting  and  making  said  sale  and  conveyance  : — 

Wherefore  it  is  adjudged  that  said  defendants  have  and  recover  judgment  against 
the  said  plaintiff  in  this  action  ;  and  it  is  further  adjudged  that  the  said  sale  and 
conveyance  made  and  executed  by  said  plaintiff  to  said  defendant,  William  G. 
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Brand,  be  and  the  same  hereby  is,  in  all  things,  ratified  and  confirmed,  but  without 
costs  to  either  party  as  against  the  other  in  said  action. 

THEO.  L.  POOLE,  Clerk. 
Piled,  January  25,  1869,  5  p.  M. 

I 

(Title  of  cause.)  NOTICE  OF  APPEAL  FROM  JUDGMENT. 

PLEASE  TAKE  NOTICE  : — That  the  plaintiff  appeals  to  the  general  term  of  this 
court  from  the  judgment  entered  in  the  clerk's  office  of  the  county  of  Onondaga,  in 
this  action,  on  the  25th  day  of  January,  1869,  in  favor  of  the  defendants  and  against 
the  plaintiff,  dismissing  the  plaintiff's  complaint  therein. 

T.  K.  FULLER, 
Attorney  for  Appellant. 

To  RATNOR  <fc  VANN,  Attorneys  for  defendants,  and 
THEO.  L.  POOLE,  Cleric  of  Onondaga  County. 


T.  K.  FULLER,  counsel  for  plaintiff". 

THIS  action  was  brought  to  set  aside  the  conveyance  of 
a  farm  and  a  bill  of  sale  of  personal  property,  on  the  grounds 
of  fraud  and  undue  influence,  and  to  restore  to  the  plaintiff 
his  property. 

The  plaintiff  is  the  father  of  the  defendant,  William,  in 
whom  for  years  he  had  placed  implicit  confidence. 

The  cause  was  referred  to  his  honor,  Judge  MORGAN,  as 
sole  referee,  to  hear  and  determine  the  same,  who  reported 
in  favor  of  the  defendants. 

From  the  judgment  entered  upon  that  report,  this  appeal 
is  taken. 

POINT  I. — Eulings. — (a)  It  was  error  for  the  referee  to 
exclude  the  evidence  offered  by  plaintiff,  at/0?.  218.  . 

Ill  treatment  of  the  father  by  the  son,  after  he  had  got 
his  property,  bears  upon  the  question  of  the  son's  original 
intent  in  obtaining  the  property — showing  that  his  object 
was,  not  the  comfort  and  happiness  of  his  father,  but  to  get 
possession  of  his  property,  and  then  harrass  him  out  of  ex- 
istence. 

Such  an  intent  as  subsequent  ill  treatment  of  the  father 
would  disclose,  would  bear  upon  the  question  of  the  undue 
influence,  exercised  by  the  son  over  the  father  in  obtaining 
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his  property,  as  to  whether,  with  evil  intent  in  mind,  he 
would  not  exert  it,  if  in  his  power  to  do  so  ;  and  the  evi- 
dence offered  was  certainly  admissible  in  this  view. 

"Fraud,"  (or  undue  influence)  "is  not  ordinarily  capable 
of  being  established  by  direct  affirmative  proof.  Any  evi- 
dence, having  a  tendency,  though  it  may  be  slight,  to  es- 
tablish fraud,  is  net  incompetent.  Necessarily,  considerable 
latitude  is  to  be  allowed  in  giving  evidence  of  circumstances 
tending  to  prove  the  fraudulent  intent."  (Hulbard  agt. 
Briggsj  31  N.  Y.,  538.) 

After  excluding  this  evidence,  as  to  the  treatment  of  the 
plaintiff  by  the  defendant,  it  is  difficult  to  see  how  the 
learned  referee  could  find,  a*  he  did  find  at  fol.  133,  that 
"Notwithstanding  this  action,  it  seems  he  still  remains 
with  William,  eats  at  his  table,  and  is  kindly  treated,  and 
his  wants  carefully  provided  for,"  as  there  is  not  a  word  of 
evidence  in  the  entire  case  to  support  such  a  finding,  but, 
on  the  contrary,  all  evidence  on  that  subject  had  been  care- 
fully excluded. 

(b)  The  referee  erred  in  excluding  the  evidence  offered 
at  fol  249. 

The  witness,  the  Hon.  George  Geddes,  who  had  known 
the  plaintiff  for  forty  years,  was  competent  to  answer  the 
question  propounded. 

The  evidence  was  material, — showing  that  the  mind  of 
the  plaintiff  was  in  a  condition  so  weak  and  vacillating  that 
he  could  easily  be  influenced  by  his  son  William  to  do  any 
act  dictated  by  him.  It  bore,  therefore,  directly  upon  the 
question  of  the  plaintiff's  incompetency,  and  the  ease  with 
which  undue  influence  could  be  exerted  over  him;  and,  as 
the  plaintiff's  incompetency  to  transact  business  was  one  of 
the  issues  in  the  case,  the  evidence  offered  was  material,  and 
should  have  been  received. 

(c)  It  was  error  to  admit  the  testimony  of  Irving  G.  Vann, 
under  the  plaintiff's  objections,  raised  atfols.  378,  379,  380, 
381,  38G,  390,  397,  all  of  which  were  renewed  and  more 
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carefully  and  specifically  stated  on  a  motion  to  strike  out, 
atfols.  407  to  415  inclusive. 

At  the  times  in  question  Raynor  &  Vann  were  the  attor- 
neys of  the  plaintiff,  who  sought  them  for  counsel  in  regard 
to  the  disposition  of  his  property,  and  employed  them  to 
draw  the  papers. 

Mr.  Vann  swears  distinctly,  at  fol.  401  :  "We  were  not 
attorneys  of  William  G.  Brand  until  after  this  suit  com- 
menced, to  my  knowledge,"  though  different  somewhat  at 
fol.  404. 

Having  acted  as  the  father's  attorney  and  counsel  until 
the  son  had  stripped  him  of  his  property,  they  drop  the 
old  gentleman  and  espouse  the  cause  of  William  (fol.  286), 
and  come  into  court  giving  evidence  of  the  plaintiff's  declar- 
ations made  to  them,  at  their  office,  when  in  his  professional 
employ,  and  against  his  will. 

This  practice  on  the  part  of  attorneys  cannot  be  too 
loudly  condemned. 

It  reflects  seiiously  under  ordinary  circumstances ;  but 
when  an  attorney  drops  a  client  and  takes  up  the  cause  of 
his  adversary,  and  voluntarily  attempts  to  gain  that  cause 
by  giving  evidence  of  the  client's  statements  and  admissions 
made  to  him  in  professional  confidence,  the  reflection  be- 
comes more  serious. 

The  correct  doctrine  on  the  subject  of  privileged  com- 
munications between  attorney  and  client,  seems  to  be  well 
stated  in  the  terse  and  pointed  language  of  the  chancellor 
in  the  case  of  the  Sank  of  Utica  agt.  Mersereau,  3  Barb. 
Ch.  R,  595. 

*'  The  true  principle,  in  reference  to  privileged  commu- 
nications between  attorney  and  client,  is,  that  where  the 
attorney  is  professionally  employed,  any  communication  made 
to  him  by  his  client,  with  reference  to  the  object  or  the 
Subject  of  such  employment,  is  under  the  seal  of  professional 
confidence,  and  is  entitled  to  protection  as  a  privileged 
communication." 
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"This  seal  of  professional  confidence  is  not  the  seal  of 
the  attorney,  but  of  the  client,  which  the  attorney  is,  by 
law  as  well  as  by  professional  honor,  bound  to  keep  intact; 
and  it  cannot  be  removed  except  by  the  consent  oi  the 
client." 

"  The  seal  which  the  law  once  fixes  upon  such  commu- 
cations  remains  forever,  unless  removed  by  the  party  hin;- 
self  in  whose  favor  it  was  there  placed." 

The  chancellor  further  holds,  that  the  only  exception  to 
the  doctrine  as  above  stated,  is  where  communications  are 
made  to  an  attorney  to  obtain  professional  advice  or  assist- 
ance as  to  the  commission  of  a  felony,  or  other  crime  which 
is  malum  in  se. 

Even  in  cases  where  an  attorney  is  employed  by  clients 
to  assist  them  in  a  transaction  which,  from  what  was  said 
in  his  presence,  he  must  have  known  to  be  a  fraud  upon 
their  creditors,  the  seal  of  professional  confidence  is,  never- 
theless, stamped  upon  their  communication. 

However  much  more  satisfactory  it  might  be,  that  thia 
privileged  relation  of  attorney  and  client  should  exist  only 
for  honest  purposes,  and  not  to  enable  the  client  to  perpe- 
trate a  fraud,  or  evade  the  laws,  under  advice  of  counsel, 
still  the  law  appears  to  be  settled  otherwise. 

"This  protection  extends  to  every  communication  which 
the  client  makes  to  his  legal  adviser',  for  the  purpose  of 
professional  advice  or  aid,  upon  the  subject  of  his  rights  or 
liabilities."  (1  Greenkafs  Ev.,  271.) 

"  If  the  attorney  was  consulted  merely  as  a  conveyancer , 
to  draw  deeds  of  conveyance,  the  communications  made  to 
him  in  that  capacity  are  within  the  rule  of  protection,  even 
though  he  was  employed  as  the  mutual  adviser  and  counsel 
of  both  parties."  (1  Greenleafs  Ev.,  275.) 

The  extent  and  sacredness  of  this  privilege  are  ably  com- 
mented on  by  the  vice-chancellor,  in  March  agt.  Ludlum,  3 
Sandf.  Ch.  R.,  45,  and  numerous  authorities  cited.  Also, 
in  Crosby  agt.  Berger,  (11  Paige  Ch.  E.,  377) ;  Sibley  agt. 
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Waffle,  (16  N.  Y.,  180)  j    Williams  agt.  Fitch,  (18  N.  Y., 
546.) 

The  case  of  Whiting  agt.  Barney,  (30  N.  Y.,  330.)  seems 
at  first  view,  to  hold  a  different  doctrine  j  in  which  the 
learned  Justice  SELDEN,  in  his  opinion,  seems  to  go  the 
length  of  suggesting  that,  since  the  Code,  §  390,  compelling 
a  party  to  testify  in  his  own  suit  at  the  instance  of  the  ad- 
verse party,  tine  reason  of  this  rule  is  removed  and  the 
necessity  for  its  continuance  terminated.  The  learned  jus- 
tice seems  to  have  been  alone  on  that  point,  though  four 
others  reached  the  same  general  conclusion,  on  other  grounds, 
of  reversal,  and  three  were  for  affirmance.  This  case  was 
first  reported  in  38  Barb.,  393.  It  came  up  on  an  appeal 
from  a  judgment  entered  at  special  term,  under  the  direc- 
tion of  the  justice,  in  favor  of  the  plaintiff,  in  an  action  to 
set  aside  and  cancel  a  bond  and  mortgage  executed  by  the 
plaintiff  to  the  defendant's  testator,  on  the  ground  of  usury, 

The  evidence  of  the  attorney  who  drew  the  papers  was 
admitted  at  special  term,  under  objection.  The  general 
term  reversed  the  judgment  and  ordered  a  new  trial. 

An  appeal  was  taken  to  the  court  of  appeals,  which  re- 
versed the  judgment  of  both  general  and  special  terms,  and 
granted  a  new  trial  in  the  case. 

This  case  is  ably  commented  on  in  a  note  in  a  late  edition 
of  Edwards'  Chancery  Reports,  Stuyvesant  agt.  Pcckham,  (3 
Edwards'  Ch.  R.,  610,)  to  which  I  invite  attention. 

In  the  light  of  the  authorities,  and  of  the  relation  of  the 
parties  as  disclosed  by  Mr.  Vann's  evidence,  at  fols.  377, 
385,  404,  and  the  plaintiff's  evidence  at  fol.  195,  it  is  re- 
spectfully submitted  that  the  evidence  of  the  former  should 
have  been  stricken  out. 

(d.)  It  was  error  to  admit  the  evidence  objected  to  at 
fol  405. 

The  evidence  was  incompetent,  because  it  called  for  an 
opinion  from  the  witness. 

Precisely  the  same  kind  of  evidence  which  the  referee 
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excluded  at  fol.  249,  in  case  of  the  witness,  Hon.  Geo. 
Geddes,  who  was  questioned  by  the  plaintiff. 

One  or  the  other  ruling  must  be  wrong. 

POINT  II. — Exceptions — (a.)  The  first  exception  occurs  at 
fols.  145-'6,  relating  to  the  report  at  fol.  64 

All  the  evidence  introduced  on  the  subject  of  William's 

marriage,  was  brought  out  by  the  defense,  and  yet  it  fails  to 

support,  as  I  view  it,  the  referee's  conclusion  on  that  point. 

This  talk  was  in  July.  Not  a  word  said  afterwards,  on 
that  subject,  by  either  party.  William  returns  in  Novem- 
ber, and  finds  his  father  quite  smart.  In  July,  sick. 

Now,  the  father  rejects  the  void  arrangement  which 
William  had  pressed  him  into  in  July,  when  sick,  ana  pro- 
poses other  arrangements  more  equitable  and  just. 

William's  version  is  given  at  fol.  307,  et  seq. 

His  father's,  at  fol.  187,  et  seq. 

From  the  time  of  William's  return  in  November,  when 
the  pretended  July  arrangements  were  rejected  by  the 
father,  until  the  29th  of  the  following  January,  the  day 
the  last  deed  was  given,  not  a  word  was  said  between  these 
parties  about  this  marriage  ! — and  this,  too,  notwithstanding 
the  fact  that  William  took  counsel  about  the  property  prior 
to  the  marriage,  but  don't  recollect  whether  or  not  he  was 
advised  to  marry  before  he  took  the  deed.  (fol.  338). 

The  referee  aids  me  at  this  point,  and  virtually  confirms 
my  position,  afterwards,  in  his  report,  where  he  says,  at 
fol.  66, — "But  no  particular  arrangement  was  entered  into, 
until  William  returned  in  November  following." 

The  evidence  shows  that  none  was  entered  into  until 
nearly  three  months  afterwards;  and  that,  under  immense 
pressure  on  the  part  of  William  upon  his  father. 

There  is  no  evidence,  therefore,  to  show  that  this  marriage 
was  a  part  of  the  arrangement  as  it  was  finally  made. 

(&.)  The  second  and  third  exceptions  will  be  considered 
together  as  they  necessitate  the  examination  of  substantially 
the  same  points  in  the  case. 
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They  are  found  ut  fols.  147,  148,  relating  to  fols.  78  and 
93  of  the  report. 

Here,  I  remark,  the  entire  evidence  in  reference  to  the 
personal  property  goes  to  show, — 

1st.  That  the  plaintiff  never  intended  to  divest  himself 
of  his  personal  property,  and  did  not  suppose  that,  by  giving 
the  bill  of  sale,  he  was  doing  it. 

2d.  That  he  did  not  know  what  a  bill  of  sale  meant — 
that  it  was  not  explained  to  him  at  the  time  he  signed  it ; 
but  that  he  supposed  it  to  be,  as  William  had  told  him, 
merely  a  paper  to  keep  George  from  suing  William  for  the 
use  of  the  personal  property  after  his,  the  plaintiff's  death, 
— having  no  effect  to  make  the  property  William's. 

3d.  That  William's  telling  his  father  he  wanted  the  bill  of 
sale,  so  as  to  keep  George  off,  was  a  mere  deception  on  his 
part  to  get  his  father  to  do  what  he  did  not  intend  to  do, 
and  what,  if  he  had  known,  he  would  not  have  done. 

First.  The  plaintiff's  evidence  is  found  at  fols.  212  to  216 
inclusire. 

Second.  The  evidence  of  Geo.  S.  Brand  commences  at/0Z. 
243,  and  continued  at  fols.  258,  277-'8. 

Third.  Benjamin  Cowan  testifies  on  this  point  at  fols. 
283-4-5-6. 

The  above  is  all  the  evidence  adduced  by  the  plaintiff 
touching  the  personal  property. 

It  is  not  only  admitted,  but  strengthened  by  the  evidence 
of  William,  at  fols.  309-10,  also  319-20-21,  and  331-2-9. 

Defendant's  witness,  Ann  Fry,  says  at/07.  348,  "plaintiff 
told  me  there  was  a  paper  got  up  about  the  personal  prop- 
erty, that  he  did  not  understand." 

Mr.  Vann  speaks  on  this  subject  at  fols.  393,  395-6, 
and  expressly  confirms  the  old  gentleman  and  contradicts 
William ;  but  at  fols.  398  to  402,  which  relate  to  the  third 
and  last  interview  mentioned  by  him,  he  contradicts  William 
again  as  to  the  plaintiff's  understanding,  and  the  explanation 
oi  that  bill  of  sale. 
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Now,  what  I  desire  to  say  here  is,  Mr.  Vann  may  be  cor- 
rect as  to  the  old  man's  statement  at  this  interview ;  but 
after  all  that  had  passed  between  these  parties  on  the  sub- 
ject of  personal  property,  it  is  fair  and  just  to  infer,  that 
the  plaintiff  promised  and  gave  that  bill  of  sale  in  the  light 
of  William's  explanations — to  wit,  that  it  was  ''only  a  paper 
to  keep  George  off." 

The  entire  evidence,  except  Mr.  Vann's,  goes  to  show 
that  the  plaintiff' never  intended  to  part  with  the  ownership 
of  his  personal  property,  and  after  he  had  signed  that  bill 
of  sale,  he  did  not  suppose  that  he  had — as  his  subsequent 
conduct  clearly  shows. 

Mr.  Vann  swears  that  he  read  the  deed  and  bill  of  sale 
to  plaintiff,  and  asked  him  if  he  understood  them  ;  and  the 
plaintiff  said  he  did;  but  Williams  wears  at  fol.  319,  that 
"Raynor  read  the  bill  of  sale  to  father;  can't  say  that 
Raynor  explained  it ;"  that  his  father  was  not  told  the  effect 
of  it. 

The  referee  has  disregarded,  apparently,  the  great  and 
overwhelming  weight  of  evidence  in  regard  to  that  bill  of 
sale,  or  its  validity. 

It  was  procured,  manifestly,  by  William's  fraud  and 
deception,  in  misrepresenting  its  nature  and  effect,  and  is, 
therefore,  void. 

But  this  fraud  as  to  the  bill  of  sale  is  but  part  and  parcel 
of  the  gigantic  fraud  that  stripped  the  old  man  of  his  entire 
property. 

(c.)  The  fourth  exception  is  undoubtedly  well  taken — 
fol,  148,  referring  to  fol.  101  of  the  report. 

The  evidence  on  this  subject  is  found  at  fol.  292  et  seq. 
Unsupported  by  evidence. 

(d.)  The  fifth  exception  is  equally  well  taken, — -fol.  149, 
referring  to  fol.  102  of  the  report.  The  evidence  at  fol.  300 
settles  the  error  in  the  report  on  this  point.  Against  evidence. 

(e.)  The  sixth  and  seventh  exceptions  refer  to  fols.  12(5  to 
131  of  the  report. 
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I  desire  to  combine  with  these  exceptions,  the  first  "  re- 
quest to  find,"  and  argue  them  together,  for  the  sake  of 
brevity. 

They  cover  the  report  from  fols.  126  to  131. 

The  question  arises,  what  is  UNDUE  INFLUENCE,  as  it  is 
termed  in  law. 

1.  It  is  distinguishable  from  fraud,  &c. 

2.  It  implies  a  confidential  relation  between  the  parties, 
and  also  confidence  given,  and  influence  acquired  by  reason 
of  such  relation. 

Fraud,  false  pretense,  deceit,  &c.,  are  terms  more  appro- 
priately employed  to  denote  cheating  among  strangers, 
neighbors,  or  men  in  the  business  world. 

In  proportion  to  men's  estranged  relationship,  and  social 
or  business  distance,  is  their  watchfulness  over,  and  distrust 
of  each  other  in  all  business  transactions. 

In  proportion  to  this  watchfulness  and  distrust,  is  there 
less  danger  of  fraud.  If  fraud  be  ijlleged  in  such  cases,  it 
should,  for  obvious  reasons,  be  established  ~by  clear  and  in- 
disputable proof, — it  should  not  be  inferred  from  slight  cir- 
cumstances. 

This  rule  relaxes,  and  justly,  as  you  pass  from  the  more 
estranged  relationships,  to  those  of  greater  confidence  and 
intimacy.  These  relationships  are  the  more  sacred,  because 
they  imply,  not  unfrequently,  the  dependence  of  age  and 
infirmity,  upon  the  strength  and  manhood  of  a  son, — the 
confidence  of  a  sister  in  a  brother's  friendly  regard, — of  a 
patient,  in  the  advice  and  treatment  of  his  physician, — of 
a  client  in  the  counsels  of  his  attorney, — of  a  member  of  the 
Christian  flock  in  the  pastor. 

Undue  influence,  as  I  understand  it,  is  the  term  applied 
where  fraud  and  deceit  are  practiced  by  parties  upon  those 
who  sustain  some  near  and  confidential  relation  to  them.  It 
is  baser  than  fraud,  because  it  adds  to  fraud,  abused  confidence. 

It  is  meaner  than  deceit,  because  it  adds  to  deceit,  breach 
of  fuith  and  trust  reposed. 

YOL.  XXXIX.  16 
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It  is  more  wicked  than  false  pretense,  because  it  adds  to 
false  pretense,  hypocrisy. 

Being  willing  to  perpetrate  wrong,  it  adds  thereto, 
treachery  to  friendship,  treachery  to  duty  and  hostility  to 
truth. 

It  wins  by  villainous  smiles,  by  practicing  upon  credulity, 
by  awakening  groundless  fears,  by  promises  to  deceive,  by 
threats  to  intimidate  age  and  infirmity. 

The  proof  of  undue  influence  is  slight  in  proportion  to 
the  nearness  and  closeness  of  this  relationship. 

Parties  sustaining  these  relations  shall  not  profit  by 
treachery  to  them. 

The  rule  is  just  and  equitable,  that  "  where  a  grant  is 
made  by  an  aged  father  to  his  child  with  whom  he  lives, 
who  has  the  management  of  his  property,  and  in  whom  he 
reposes  particular  confidence,  if  a  court  of  equity  sees  that 
any  arts  or  stratagems,  or  any  undue  means, -or  the  least 
speck  of  imposition,  or  the  least  scintilla  of  fraud  entered 
into  the  bargain,  it  will  avoid  the  grant."  (3  Cow.,  538.) 

How  was  undue  influence  exercised  in  this  case  by 
"William,  and  shown,  too,  by  uncontradicted  evidence? 

1.  By  constant  and  incessant  importunity  of  his  father. 
(Fols.  188  to  19-2,  237.) 

2.  By  reminding  him  of  his  own  weakness  and  incapacity 
to  do  business,  as  shown  by  the  contract,  and  by  plaintiff's 
proof. 

3.  By  appealing  to  his  well-known  dislike  of  George — 
telling  him  that  George  would  get  his  property  and  squander 
it.     (Fol  188.) 

4.  By  exciting  his  fears,  that  a  guardian  was  to  be  ap- 
pointed over  him,  and   hurrying   him  up  for  that  reason, 
to  make  out  the  papers  and  give  him  the  property.     (Fol. 
254.) 

5.  By  rejecting  the  old  man's  various  proposals  to  make 
a   will,  saying  that,  would  be  too  uncertain,  and   George 
would  break  it  up,— -fols.  194,  308, — to  deed  each  a  third, 
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and  keep  a  third  himself,  fol.  189, — or  to  deed  William  a 
full  half,  fols.  188,  308, — saying  he  must  have  the  whole,  or 
he  would  leave  his  father  to  the  tender  mercies  of"  George, 
the  son  whom  he  hated,  and  which  hatred  he  was  daily 
trying  to  excite  more  and  more,  to  accomplish  his  purposes. 
(Fol.  191.) 

The  referee  calls  these  things  by  the  kind  names  of  u  ar- 
guments and  persuasion,  such  as  a  weak  old  man  would  be 
likely  to  yield  to  under  the  same  or  similar  circumstances." 
(Fol.  127.) 

Argument,  .indeed  !  but  accompanied  by  threats  and  in- 
timidations which  prevail  over  the  old  man's  will,  against 
which  his  remonstrance  was  idle  ! 

Persuasion!  but  of  that  savage  kind,  which  says,  do  thus, 
or  suffer! 

The  referee  says,  at  fol.  128,  "If  he  was  not  misled  or 
overreached  by  playing  improperly  upon  his  fears,  or  by 
concealing  lacts  which  it  was  necessary  he  should  know  in 
order  to  enable  him  to  comprehend  what  he  was  about  to 
do,  the  influence  brought  to  bear  upon  him  was  not  fraudu- 
lent, but  only  such  influence  as  a  father  has  a  right  to  yield 
to,  in  the  disposition  of  his  property." 

How  can  the  referee  say  that  the  old  man  was  not  misled, 
and  his  fears  not  improperly  played  upon,  when  William 
told  him  what  George  would  do  1  When  he  told  him  if  he 
did  not  hurry  up  the  papers,  George  would  have  a  guardian 
over  him,  and  then  he  could  not  stir  a  peg,  nor  move  any 
of  his  property. 

Is  this  spur  in  the  old  man's  side, — this  dread  and  fear, 
which  William  inspired,  of  being  subjected  to  the  control 
of  a  committee,  like  a  lunatic,  or  a  non  compos  mentis,  to 
be  called  by  the  kind  terms  of  argument  and  persuasion  and 
such  as  a  father  has  a  right  to  yield  to  in  the  disposition  of 
his  property  ? — a  right,  certainly  ;  but  similar  to  one's  right 
to  deliver  his  watch  and  valuables  to  the  highwayman,  by 
reason  of  his  logic  and  persuasion. 
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How  can  the  referee  hold  that  the  plaintiff  was  not  misled, 
as  to  that  bill  of  sale,  when  William  virtually  confesses  that 
he  misled  him,  by  telling  him  that  it  was  only  a  paper  to 
keep  George  from  suing  for  the  use  of  the  personal  property 
after  his  death,  when  as  late  as  next  to  the  last  interview 
at  Raynor's  office,  Mr.  Vann  tells  us  that  he  said  "he  should 
hang  on  to  the  personal  property ;"  but  a  week  afterwards 
consents  to  a  paper  to  keep  George  off — which  turns  out  to 
be  a  regular  bill  of  sale? 

If  the  old  man  knew  what  he  had  done,  why  did  he  pro- 
pose, the  next  morning,  to  sell  one  of  the  cows? — making 
it  necessary  then,  for  the  first  time,  for  William  to  lay  claim 
to  the  personal  property  by  reason  of  this  bill  of  sale. 
Why  did  he  go  straightway  to  George,  and  to  Mr.  Cowan, 
and  to  Mrs.  Fry,  and  inquire  what  a  bill  of  sale  meant, 
and  for  the  first  time  learn  the  deceit  that  had  been  prac- 
ticed upon  him?  This  conduct  was  either  knavish  or  foolish. 
But  William  answers,  at  fol.  310,  which  I  quote: — "Father 
said,  then,  he  would  give  me  the  use  of  the  personal  prop- 
erty;  I  told  him  I  wanted  something  to  show,  that  in  case 
he  should  be  taken  away,  George  couldn't  sue  me  for  the 

use  of  the  personal  property  j   said  he  would  fix  it  so  he 

couldn't." 

Also,  at  fol.  339 — "  It  was  the  understanding  that  I  was 

to  have  the  use  of  the  personal  property  on  acount  of  my 

expenses ;  that  was  tne  idea  of  the  bill  of  sale." 

Also,  at  fol.  319,  William  swears  that  "  Raynor  read  the 

bill  of  sale  to  father," — "  didn't  explain  it,  and  father  was 

not  told  the  effect  of  it." 

William  was  there;  saw  him  sign,  knew  he  was  ignorant 

of  what  he  was  about,  and  yet,  did  not  set  him  right,  nor 

explain    to    him,   until    after    the    paper  was   signed    and 

delivered,  and  the  property  secure  in  his  own  possession. 
Did  William  really  suppose  that   George  could  sue  him 

for  the  use  of  that  personal  property  after  the  old  man's 

death  ? 
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William  knew  better.  He  knew  his  father  was  deceived, 
and  he  suffered  him  to  remain  so.  This  was  fraud. 

This  evidence  is  riot  contradicted — it  has  been  over- 
looked by  the  referee.  It  discloses  fraud  and  a  fraudulent 
intent. 

It  brings  the  case  within  Whelan  agt.  Whelan,  (3  Cow., 
637  ;  See  opinion  p.,  572;)  also,  Brice  agt.  Brice>  (5  Barb., 
533  ;)  Voorhis  agt.  Voorhis,  (39  N.  T.,  4G3). 

The  bill  of  sale  is,  therefore,  void,  and  should  be  set  aside. 
The  referee  appears,  by  his  report,  to  have  been  troubled 
somewhat  about  this  bill  of  sale. — His  finding  that  it  is 
valid,  is  to  be  inferred  merely;  it  is  not  stated.  The  nearest 
he  comes  to  it  is  at  fol.  142 — "If  these  instruments  have 
not  been  procured  by  fraud nlent  practices  or  concealments, 
they  are  not  to  be  set  aside  because  the  person  making 
them  afterwards  changes  his  mind." 

He  then  finds  the  conveyance  all  right,  but  leaves  the  bill 
of  sale  to  "paddle  its  own  canoe,"  without  the  bolster  of  a 
direct  finding. 

But  of  this  hereafter. 

(f.)  The  eighth  exception  is  embraced  in  the  twelfth. 
The  ninth  at  fol.  153,  report  133,  is  well  taken.     There 
is  no  evidence  to  support  it.     The  plaintiff  offered  to  prove 
at  fol.  2  13,  that  he  had  been  ill  treated  by  William  since  he 
got  his  property,  but  the  evidence  was  excluded. 

Such  a  finding  of  the  referee,  after  excluding  our  evidence 
on  that  point,  we  submit,  is  erroneous. 

(g.)  The  tenth  exception,  at  fol.  154,  report  138,  is  well 
taken,  for  the  following  reasons: 

1.  George  is  not  a  party  to  the  mortgage  alluded  to.  (Fol. 
197,  etseq.) 

2.  The  condition  of  the  deed,  (fols.  32-3,)  does  not  secure 
the  payment  to  George. 

3.  The  mortgage,  at  best,  is  a  second  mortgage,  the  lien 
of  which  would  be  destroyed  by  a  foreclosure  of  the  $1,000 
mortgage,  which  is  past  due. 
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4.  When  the  father  dies  that  mortgage  belongs  to  his  heirs 
and  is  half  William's.     Nothing  short  of  an  assignment  to 
George,  would  make  it  his  property.     There  is  no  proof  of 
such  assignment;  hence  there  was  no  security  of  $1,400  to 
George  ;  hence  no  foundation  for  this  finding. 

5.  The  mortgage,  as  drawn,  is  an  invalid  instrument,  and 
void  by  the  terms  of  it.     (Fol.  197). 

(7i.)  The  twelfth  exception,  (fol.  155,  report  132,)  it  ap- 
pears to  me,  embraces  the  most  singular  reason  for  denying 
.  to  a  plaintiff  a  conceded  right,  or  refusing  equitable  relief, 
ever  before  alleged. 

I  desire  to  call  special  attention  to  this  part  of  the 
report. 

It  seems  to  me  that  this  report  says  substantially  to  the 
plaintiff:  True,  William  has  got  your  farm  and  personal 
property  without  paying  for  it, — taking  it,  of  course,  sub- 
ject to  your  support  and  the  incumbrances ;  true,  he 
threatened  to  leave  you  and  go  far  away,  unless  you  gave 
him  the  whole;  true,  he  told  you  that  George  would  abuse 
you,  and  harass  you  until  he  got  your  property,  and  then 
would  squander  it;  true,  he  did  and  said  what. he  could  to 
stir  up  your  dislike  of  George,  and  called  you  an  old  im- 
becile, not  capable  of  acting  or  speaking  for  yourself,  and 
urged  you  to  hurry  up  the  papers  before  George  should  get 
a  guardian  over  you  ;  true,  he  rejected  all  your  proposals 
for  a  different  arrangement,  and  called  you  hard  names,  be- 
cause you  were  so  slow  in  acceding  to  his  wishes;  true, 
you  stood  out  against  his  importunities  from  November 
until  the  29th  of  the  next  January,  until,  as  you  say,  you 
were  overpowered,  and  yet  you  must  have  yielded  to  his 
bland  persuasion  and  convincing  arguments  ;  true,  you  are 
stripped  of  your  property  by  William  in  this  way,  and  yet 
you  had  a  right  to  yield  ;  and  I  am  not  fully  satisfied  but 
that  it  was  the  best  thing  for  you,  after  all  ;  true,  William 
urged  this  transaction  rather  too  strong,  perhaps,  and  suffi- 
cient evidence  might  be  found  to  restore  your  property  to 
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you,  if  it  would  be  for  your  good,  which  I  doubt ;  true,  the 
property  rightfully  belongs  to  you  ;  but  you  must  remem- 
ber that  you  are  a  weak-minded,  infirm,  old  man,  and  so 
powerfully  under  the  influence  of  William,  that,  if  your 
property  should  be  restored  to  you,  there  is  no  knowing 
what  will  happen  to  you  next ;  it  will  be  just  like  you  to 
submit  to  still  greater  exactions  next  time,  to  keep  William, 
at  home;  and  for  that  reason  I  think  things  had  better  re- 
main just  as  they  are ;  besides,  it  is  better  for  William,  too, 
for,  although  he  has  perpetrated  a  great  wrong  upon  you 
this  time,  yet,  if  we  take  the  property  away  from  him  and 
give  it  back  to  you,  it  will  make  him  mad,  and  he  may 
commit  a  greater  wrong  upon  you — he  may  get  everything 
next  time,  owing  to  your  weakness  and  vacillation,  and  give 
you  still  less  in  return ;  for  this  reason,  among  others,  there- 
fore, let  William  keep  the  property, — and  your  prayer  to  the 
court  be  refused. 

The  decision  of  this  case,  therefore,  seems  to  have  turned 
upon  the  question,  whether  the  restoration  of  his  property 
would  be  of  any  real  benefit  to  the  plaintiff.  That  ques- 
tion is  not  in  the  case.  The  plaintiff  is  in  court  asking  for 
his  equitable  rights, — for  relief  against  his  son's  fraud. 
The  referee  intimates  in  his  report,  that  there  is  sufficient 
evidence  to  justify  a  decree  for  relief,  but  refuses  it  on  the 
ground  that  he  can  see  no  real  benefit  it  would  be  to  the 
plaintiff  to  grant  it.  That  ground,  I  argue,  is  entirely 
irrelevant. 

The  only  issues  in  this  case  were — 

1st.  Did  William  procure  that  conveyance  through  the 
exercise  of  undue  influence  over  his  aged  and  infirm  father? 

2d.  Did  the  old  man  execute  that  bill  of  sale  without 
knowing  its  meaning  or  effect — supposing,  from  William's 
explanation,  that  it  was  only  a  paper  to  keep  George  off, 
&c! 

If  the  first,  we  were  entitled  to  a  reconveyance  of  the 
farm. 


248  NEW  TOEK  PRACTICE  REPOETS. 

Brand  agt.  Brand. 

If  the  second,  the  bill  of  sale  should  have  been  adjudged 
void.  <i. 

If  neither,  the  judgment  is  right;   if  either,  it  is  wrong. 

These  two  are  the  only  issues  in  the  case.  It  was  not  in 
issue  whether  it  would  be  any  real  benefit  to  the  plantiff 
to  have  his  own  property.  The  law  says  it  would ;  neither 
was  it  in  issue  what  he  might  possibly  do  with  it  in  the 
future,  if  it  should  be  restored  to  him  j — neither  was  it  in 
issue,  whether  William  would  not  be  more  treacherous  to 
his  father  in  the  future,  than  he  had  been  in  the  past,  if 
deprived  of  the  fruits  of  his  first  treachery. 

These  questions  were  not  before  the  referee  on  this  trial, 
and  should  not,  I  respectfully  submit,  have  entered  into,  nor 
influenced  in  the  least,  his  final  determination. 

Cannot  a  man  have  his  rights  in  a  court  of  justice,  be- 
cause, forsoDth,  be  may  be  so  weak  and  vacillating  in  mind, 
or  much  under  the  influence  of  others,  that  he  may  lose 
them  again  ? 

Then  let  regular  proceedings  be  had,  and  a  guardian  ap- 
pointed to  watch  over  his  interests,  and  preserve  them  from 
harm. 

It  may  be  said  that  the  referee  afterwards  found  as  a  fact 
in  the  case,  that  there  was  no  fraud  or  undue  influence. 
(See  fols.  .1  23  and  1 42).  The  referee  says  :— "  I  do  not  find 
as  a  fact  in  this  case,  that  the  conveyance  was  obtained  by 
fraud  or  undue  influence  ;  arid  I  therefore  hold,  as  a  matter 
of  law,  that  the  action  cannot  be  sustained." 

This  relates  to  the  conveyance  of  the  farm  only,  as  I  un- 
derstand it, — not  to  the  bill  of  sale,  as  to  which  the  finding 
is  wanting.  (See  next  point.) 

But,  notwithstanding  this  language  of  the  referee  at  the 
close  of  his  report,  what  I  insist  is,  he  was  manifestly  influ- 
enced in  this  finding  and  determination,  by  the  outside  and 
irrelevant  considerations  before  mentioned,  which  was  error. 

POINT  III,— Findings.— (a)  The  first  request  to  find  is  at 
fol  160. 
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The  ground  covered  by  this  request  was  considered  in 
connection  with  the  6th  and  7th  exceptions;  at  least  so  far 
as  I  desire  to  speak  upon  it  at  present. 

(b)  The  second  (at  fol.  167),  embraces  the  well-known 
and  equitable  rule,  that  whoever  is  treacherous  to  the  trust 
and  confidence  reposed  in  him  by  one  nearly  related,  shall 
not  profit  by  his  treachery. 

See  authorities  already  cited  :  (3  Cow.,  537-572;  5  Barb. 
533 ;  39  N.  Y.,  463.) 

(c)  The  third  request  (fol.  169),  relates  exclusively  to  the 
bill  of  sale. 

The  referee  has  virtually  found  as  a  fact  in  this  case, 
(fols.  71,  72,  78,  79,  93,  99,  109,  110,)  that  the  old  man 
signed  that  bill  of  sale  without  knowing  what  it  meant,  or 
understanding  its  effect;  and  yet  he  holds,  as  a  conclusion 
of  law,  that  this  action  cannot  be  sustained. 

The  old  man  swears  positively  that  he  didn't  know  what 
a  bill  of  sale  meant ;  that  he  was  misled  by  William  about 
it,  and  his  subsequent  conduct  shows  conclusively  that  he 
tells  the  truth. 

Willliam  admits  that  the  idea  of  the  bill  of  sale  was,  that 
it  was  only  a  paper  to  keep  George  off;  and  in  the  face  of 
the  testimony  of  both  parties,  the  referee  could  not  find  as 
a  fact,  that  the  old  man  knew  what  he  did  when  he  gave 
that  bill  of  sale. 

Now,  if  he  executed  that  bill  of  sale  under  a  mistake,  a 
court  of  equity  will  relieve  him,  and  set  it  aside.  i 

If  William    contributed  to   deceive   him,    it   is   utterly  * 
void. 

This  action  is  certainly  sustainable,  therefore,  as  to  the 
bill  of  sale. 

There  is  no  finding  of  fact  relative  to  the  bill  of  sale  on 
which  to  base  the  referee's  conclusion  of  law,  that  this 
action  cannot  be  sustained,  at  least  as  to  the  personal  prop- 
erty, the  value  of  which  is  about  $600. 

(d)  The  iourth  request  (fol  172),  was  substantially  argued 
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with  the  iOth  exception,  except  so  far  as  it  relates  to  the 
question  of  fraudulent  intent  on  the  part  of  William. 

Both  mortgages  cover  only  the  north  half  of  the  farm. 
Why  didn't  William  give  the  $1,400  mortgage  on  the  south 
half,  if  he  was  acting  in  good  faich,  and  intended  to  pay? 

.He  saw,  as  clearly  as  we  see,  that  the  holder  ot  the  $1,400 
mortgage  must  take  up  the  $1,000  mortgage,  or  have  his 
own  mortgage  cut  off  by  a  foreclosure.  By  becoming  the 
purchaser  he  gets  rid  of  the  second  mortgage,  and  still 
keeps  the  farm. 

POINT  IV. — The  judgment  should  be  reversed,  and  a  new 
trial  granted. 

R.  RAYNOR,  counsel  for  defendants. 

This  purports  to  be  a  suit  in  equity,  to  set  aside  a  deed 
of  real  estate  and  also  a  bill  of  sale  of  personal  property, 
on  the  ground  of  fraud  and  undue  influence;  and  also  on  the 
ground  that  the  grantor  was  incapable  01  fully  understand- 
ing the  nature  and  effect  of  such  transfer. 

The  plaintiff  is  seventy-five  years  of  age,  and  has  no  wife 
or  family.  He  is  the  father  of  the  defendant,  William  G. 
Brand,  and  of  George  S.  Brand,  and  these  two  are  his  only 
children  and  heirs-at-law.  Another  son,  by  the  name  of 
John,  had  died  about  twenty  years  ago,  and  was  twenty-four 
years  of  age  when  he  died.  The  plaintiff  now  wanted  the 
comfort  and  quiet  of  a  good  home,  and  freedom  from  care  5 
and  these  he  very  properly  secured  to  himself,  and  at  the 
same  time  executed  a  long-cherished  purpose  of  making  such 
disposition  of  his  property  as  he  believed  to  be  equitable 
and  just  between  these  two  sons,  under  all  the  circum- 
stances of  the  case. 

William  had  lived  at  home  for  several  years  after  he  was 
of  age,  and  helped  to  work,  clear  up,  pay  for,  and  improve 
the  farm;  and  was  prudent,  industrious,  saving  and  faithful; 
while  George  was  an  indolent,  wandering  spendthrift — left 
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home  two  years  before  he  was  of  age,  and  wandered  around 
from  place  to  place,  without  application,  industry,  prudence 
or  faithfulness,  to  any  thing  or  any  body.  Of  these  facts 
the  plaintiff  had  become  deeply  impressed,  and  had  often 
declared  to  his  neighbors  and  others,  that  he  should  bestow 
upon  William  the  portion  of  his  property  that  would  have 
belonged  to  John:  and  this,  there  can  be  no  doubt,  he 
aimed  to  do  by  making  the  conveyances  in  question. 

And  the  conditions  and  reservations  which  the  plaintiff 
imposed  as  the  consideration  for  such  transfers  and  convey- 
ances, form  a  full,  perfect  and,  adequate  consideration,  for 
the  property  conveyed,  as  appears  by  the  case,  at/o?s.  68  to 
70.  And  it  also  shows  that  the  plaintiff  then  intended  to, 
and  did,  reserve  property  sufficient  to  give  George  the  full 
amount  he  had  so  often  expressed  his  intention  to  give  him. 
All  which  goes  to  show  that  the  plaintiff  had  a  clear  and 
full  understanding  of  what  he  was  doing,  and  that  he 
adopted  the  most  judicious  manner  to  do  it;  and  we  say, 
therefore,  that  the  report  of  the  referee  was  just  and  equit- 
able, and  that  the  same  and  the  judgment  entered  thereon, 
should  in  all  things  be  affirmed. 

I.  The  judgment  in  this  action  ought  to  be  affirmed, 
because 

1st.  The  referee  has  found,  as  a  question  of  fact,  that  the 
plaintiff "  was  not  incapable,  for  want  of  understanding, 
from  making  valid  contracts,"  (fol.  91  £);  and  the  evidence 
shows  clearly  that  the  papers  were  carefully  read  over  to 
the  plaintiff' and  that  he  said  he  understood  the  same,  (fols. 
393  and  399);  and  that  the  said  plaintiff  at  that  time  ap- 
peared to  be  capable  of  doing  business  (fol.  406|). 

II.  This  judgment  ought  to  be  affirmed  for  the  further 
reason,  that  the  referee  has  found  as  a  question  of  fact,  that 
said  conveyance  was  not  procured  by  fraud  or  undue  influ- 
ence.    (Sec  fols.  124;   127-9;  and  142-3.) 

III.  The  consideration  paid  by  William  for  the  premises 
was  fully  sufficient  to  uphold  the  transfer. 
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1st.  He  is  to  pay  $1,400,  by  the  terms  of  the  mortgage 
which  he  gave  back  to  the  plaintiff. 

2d.  He  is  to  pay  the  mortgage  given  by  plaintiff  and  his 
wife  to  Irving  Brand,  of  $1,000  and  interest. 

3d.  He  is  to  support  and  maintain  the  plaintiff  in  a  com- 
fortable and  proper  manner,  so  long  as  the  plaintiff  lives,  or 
give  him  $225  each  and  every  year  during  his  life,  and  then 
of  course  pay  the  expenses  of  his  funeral. 

4th.  He  is  to  give  up  the  house  occupied  by  George,  and 
give  George  a  year  to  take  it  off,  and  to  occupy  it  until 
that  time. 

IV.  The  plaintiff  reserves: 

1st.  The  wheat  sown  on  the  farm  and  the  right  to  har- 
vest it,  and  also  the  wheat  in  the  granary. 

2d.  All  the  household  and  kitchen  furniture,  beds,  bed 
ding,  and  many  other  household  articles  and  implements  of 
husbandry. 

3d.  $600  or  $800  in  bank. 

4th.  Several  notes  against  George,  and  in  addition  to 
what  George  has  had  while  William  was  absent  trom  home 
in  the  western  states. 

V.  Then  again  at  the  urgent  solicitation  and  request  of 
the  plaintiff,  William  made  a  heavy  sacrifice  of  time  and 
expense  in  coming  from  Wisconsin  down  here,  to  look  after 
the  welfare  of  his  father;  and  upon  the  like  urgent  solicita- 
tion and  request,  is  induced  to  leave  his  new  home  in  Wis- 
consin, sell  out  as  best    he  could,  and   finally  accept  the 
offer  urged  upon  him  by  the  plaintiff. 

These  considerations  ought  to,  and  perhaps  did,  make 
the  plaintiff  to  be  more  liberal  than  he  otherwise  would 
have  been. 

VI.  It  is  enough  to  uphold  and  sustain  this  judgment: 
1st.  That   the    transaction   was   not  brought   about   by 

fraud  or  undue  influence. 

2d.  That  plaintiff  had  a  perfect  knowledge  of  what  he 
was  doing,  and  was  capable  of  contracting. 
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3d.  That  the  consideration  was  good  and  sufficient. 

4th.  That  it  was  in  accordance  with  his  long-settled  con- 
viction of  what  was  right  and  just  for  him  to  do,  and  of  his 
often-repeated  intention  of  giving  defendant  the  portion 
John  would  have  had  had  he  lived. 

VII.  The  testimony  of  plaintiff  is  not  entirely  reliable. 
He  swears   he  did   not  say  he  should  give  William  John's 
portion,  (fol.  229£) :  and  several  of  the  neighbors  swear  he 
did  say  so  (see  fols.  344,  365). 

Again  he  swears  that  William,  over  persuaded  him,  this 
the  evidence  shows  is  not  true. 

William  even  refused  to  pay  for  making  the  papers  the 
second  time.  He  wanted  to  be  relieved  from  the  urgent 
importunities  of  his  father,  and  be  allowed  to  return  to  his 
quiet,  prosperous,  and  attractive  home  in  Wisconsin,  and 
offered  to  take  his  father  with  him  and  to  care  for  him. 
Then  again  plaintiff  is  made  to  swear  that  William  said  "he 
would  not  come  near  him  if  it  were  not  for  his  property." 
This  is  shamefully  untrue  and  cruel  to  William. 

VIII.  All  the  evidence  goes  to  show  that  George  is  the 
laggard,  always  behind,  always  contentious  and  even  abusive 
to  his  father,  and  allowing  his   family  to  treat  the  old  man 
with  neglect,  contempt,  and   ridicule;   and   he  it  is  that  is 
hanging  around   "  after  the   property."     After  living  there 
on  the  farm  without  any  charge  fora  great  number  of  years, 
and  being  supported  from  his  father's  granary  and  crib,  has 
not  now  the  first  thing  to  show  as  a  trophy  of  industry  or 
frugality ;  and  up  to  the  day  of  trial,  borrowing  money  of 
his  father  to  pay  little  debts  with.     We  ask  then  again,  is 
there  anything  strange  or  unreasonable  in  the  disposition  of 
his  property  by  the  plaintiff?     The  only  evidence  of  "  un- 
due influence"  is  on  the  part  of  George.     He  procured  the 
plaintiff  to  destroy  the  first  deed,  and  the  conviction  of  the 
plaintiff' was  so  strong  of  the  justness  of  what  he  had  first  done, 
that  after  a  week  or  more  of  deliberation,  he  did  the  same 
thing  again,  and  did  it  a  little  stronger  than  the  first  time. 
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Then  unable  to  get  him  to  refrain  from  it  or  undo  it  after 
the  second  time,  George  called  in  the  aid  of  Mr.  Fuller  to 
commence  this  action;  which  plaintiff  tried  to  have  stopped 
and  discontinued,  and  even  ordered  it  to  be  done,  (fol.  322,) 
and  directed  that  his  wheat  be  sold  to  pay  the  cost.  Plain- 
tiff declaring  to  his  neighbors  that  he  did  not  want  the  suit 
brought.  (Fol  342.) 

IX.  We  submit,  therefore,  that  the  judgment  in  this  ac- 
tion should  be  affirmed. 

FOSTER,  J. — Appeal  from  a  judgment  rendered  for  the 
defendants  on  the  report  of  a  referee. 

The  plaintiff  is  the  father  of  the  defendant,  William  G. 
Brand.  On  the  29th  day  of  January,  1868,  the  plaintiff, 
who  was  then  seventy-five  years  old,  executed  to  his  son, 
the  defendant,  a  warrantee  deed  of  his  farm,  containing 
about  seventy-three  acres,  situated  in  the  town  of  Geddes, 
in  the  county  of  Onondaga,  of  the  value  of  from  $6,000  to 
$7,000,  the  consideration  for  which  was  expressed  in  the  deed 
to  be  the  sum  of  $5,636. 

At  the  time  the  deed  was  executed,  there  was  a  mortgage 
on  the  north  half  of  the  farm,  held  by  one  Irving  Brand, 
for  $1,000  and  nearly  one  year's  interest  thereon  had  then 
accumulated.  And  the  deed  executed  by  the  plaintiff  con- 
tained the  recital  that  the  conveyance  was  subject  to  the 
payment  of  that  mortgage,  which  the  said  William  G.  Brand 
was  to  pay,  "  and  also  subject  to  the  payment  of  $1,400, 
said  $1,400  to  be  paid  to  George  S.  Brand,  one  year  after 
the  death  of  the  said  Ira  C.  Brand,  according  to  a  mortgage 
given  therefor,  and  also  subject  to  the  support  and  main- 
tenance of  the  party  of  the  first  part,  during  his  natural 
life,  in  a  comfortable  and  suitable  manner,  or  of  the  payment 
of  the  said  party  of  the  first  part,  each  and  every  year  of 
the  sum  of  two  hundred  and  twenty-five  dollars,  in  equal 
quarterly  payments  from  the  1st  day  of  January,  1S68, 
during  his  natural  lite."  The  deed  also  reserved  to  the 


NEW  YORK  PRACTICE  REPORTS.        255 

Brand  agt.  Brand. 

plaintiff'  the  crop  of  wheat  then  growing  on  the  premises, 
and  the  right  to  George  S.  Brand,  (another  son  of  the  plain- 
tiff,) to  remove  therefrom  a  house  which  he  had  erected 
thereon  and  in  which  he  then  lived. 

The  plaintiff  at  the  same  time  executed  to  the  defendant, 
a  bill  of  sale  of  stock  and  farming  utensils  on  the  farm,  of  the 
value  of  from  $500  to  $600,  and  the  defendant  executed  to 
the  plaintiff  a  mortgage  on  the  north  half  of  the  farm. 

The  consideration  for  which  was  expressed  therein  at  the 
sum  of  $1,400,  and  was  stamped  with  an  internal  revenue 
stamp  .of  $1.50,  and  conditioned  "to  pay,  or  cause  to  be 
paid  to  the  party  of  the  second  part,  or  his  certain  attorney, 
heirs,  executors,  administrators  or  assigns,  the  sum  of  four- 
teen hundred  dollars,  in  one  year  from  the  death  of  the  said 
party  of  the  second  part,  and  also  subject  to  the  support  and 
maintenance  of  the  party  of  the  second  part,  during  his 
natural  life,  in  a  comfortable  and  suitable  manner,  or  for 
the  payment  to  the  said  party  of  the  second  part  of  $225, 
in  quarterly  payments  from  January  1st,  1868,  during  the 
natural  life  of  the  said  party  of  the  second  part,  which  said 
sums  and  conditions  herein  named,  the  said  William  G.  Brand 
hereby  covenants  to  pay  and  perform." 

No  other  obligation  or  security  was  given  by  William  G. 
Brand  to  his  father,  and  no  pecuniary  consideration  was 
paid  by  him ;  and  there  was  no  legal  indebtedness  to  him 
from  the  plaintiff  existing,  when  the  said  conveyances  were 
executed.  Soon  thereafter,  the  plaintiff  tendered  to  William 
G.  Brand,  a  satisfaction  of  the  mortgage  arid  demanded  a 
re-conveyance  of  the  farm  and  personal  property,  alleging 
that  the  deed  and  bill  of  sale  had  been  obtained  by  the 
defendant  by  reason  of  fraud  and  undue  influence  on  his 
part,  but  the  defendant  refused  to  accept  such  satisfaction 
of  the  mortgage  and  to  re-convey  the  farm  or  personal 
property. 

On  the  13th  of  February,  186S,  this  action  was  commenced 
to  set  aside  the  conveyances. 
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The  cause  was  referred  and  was  tried  before  a  referee,  and 
he  subsequently  found  and  reported  as  follows: 

[Here  the  learned  judge  stated  the  report  at  length.  See 
p.  222,  ante.] 

Judgment  was  entered  upon  the  report  of  the  referee,  in 
favor  of  the  defendants,  and  in  accordance  therewith  ;  and 
the  plaintiff  appealed.  Several  exceptions  were  taken  on 
the  trial  by  the  counsel  for  the  plaintiff,  to  the  rulings  of 
the  referee,  in  admitting  and  rejecting  testimony ;  fjr  refus- 
ing to  find  several  matters  of  fact  and  conclusions  of  law,  as 
requested  by  the  plaintiff;  and  to  several  of  the  conclusions 
of  fact  and  of  law,  which  were  found  and  reported  by  him; 
so  much  of  which,  as  well  as  such  portions  of  testimony  as 
are  deemed  material  in  the  discussion  of  the  case,  will  be 
adverted  to  in  the  opinion. 

Before  proceeding  to  the  discussion  of  the  questions  raised 
in  this  case,  I  propose  to  advert  to  the  manner  in  which  it 
has  been  prepared  and  argued  by  the  counsel  for  the  plaintiff. 

Any  important  departure  of  counsel  from  the  line  of  pro- 
fessional duty,  occurring  in  an  oral  argument,  can  be  most 
properly  noticed  at  the  time  when  it  takes  place;  but 
when,  as  in  this  case,  the  printed  points  and  brief  of  counsel 
contain  matter  highly  disrespectful  to  any  member  or  officer 
of  the  court,  and  inconsistent  with  that  courtesy,  or  at  least 
civility,  which  should  always  be  observed  between  the 
court  and  the  bar,  and  more  especially  when  the  introduc- 
tion of  such  matter  is  entirely  uncalled  for,  and  not  war- 
ranted by  any  thing  which  has  transpired  ;  and  where  the 
printed  points  properly  form  part  of  any  report  of  the  case; 
it  is  the  duty  of  the  court  to  express  its  views  of  it  in  such 
form  that  they,  too,  may  become  a  part  of  such  report.  To 
do  less  than  this  might  leave  the  impression,  when  offensive 
matter  forms  part  of  the  report,  that  such  unprofessional 
proceeding  of  counsel  is  countenanced  by  us. 

While  it  is  the  right  of  counsel  to  canvass  freely  and 
thoroughly,  all  the  findings  of  fact  and  conclusions  of  law, 
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either  of  a  referee  or  judge,  and  to  point  out  and  expose  all 
errors  which  they  suppose  have  been  committed  on  a  trial, 
all  this  can  be  done  without  the  least  indecorum — without 
giving  offense  to  any  one — without  any  exhibition  of  ill 
temper  or  spleen — and  certainly,  without  evincing  an  inten- 
tion to  be  personally  disrespectful  to  the  officer  whose 
decisions  are  being  reviewed. 

The  points  of  the  plaintiff's  counsel  are  subject  to  all 
these  objections.  The  instances  which  they  present  are 
too  numerous  and  extended  to  warrant  the  insertion  of 
them  here  5  but  they  leave  no  doubt  that  the  counsel  was 
not  actuated  solely  by  the  desire  to  correct  any  errors  which 
the  referee  had  committed;  and  the  tone  and  manner  in 
which  he  argued  the  case,  furnished  additional  evidence 
that  he  had  other  purposes  to  subserve. 

A  referee — especially  when  he  is  a  justice  of  this  court — 
can  only  be  appointed  by  the  united  choice  of  both  parties, 
and  it  is  very  unjust,  as  well  as  uncourteous  and  disrespect- 
ful, for  the  unsuccessful  party  to  assail  his  motives,  either 
by  direct  charge  or  insinuation,  unless  there  is  the  most 
satisfactory  evidence  to  sustain  such  imputation. 

In  this  case  there  is  not  one  circumstance  showing,  or 
tending  to  show,  any  partiality,  bias,  or  leaning  of  the 
referee  towards  either  party,  and  most  clearly  all  that 
could  be  claimed  is  that  he  may  have  committed  mistakes 
in  his  decisions. 

We  can  no  more  countenance  any  wanton  attack  upon  a 
referee  who  is  not,  than  if  he  were,  a  member  of  the  court. 
But  it  is  of  some  consequence  that  the  counsel,  when  he 
prepared  his  points,  knew  that  the  referee  would  be  a 
member  of  the  court  to  which  they  would  be  presented; 
and  if  the  wrong  towards  the  referee,  as  such,  was  no 
greater  than  though  he  had  not  been  a  member,  the  inde- 
cency of  it  was  increased  by  thus  thrusting  in  his  face  the 
insinuations  which  he  had  made  against  him. 

The  attack  was  the  more  inexcusable  from  the  fact, 
YOL.  XXXIX.  17 
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which  we  have  all  observed,  that  up  to  the  time  when  this 
cause  was  argued,  the  justice  of  the  court  who  was  the 
referee,  had  uniformly  and  always  treated  his  assailant  with 
much  courtesy. 

It  is  objected,  on  the  part  of  the  plaintiff,  that  the  referee 
erred  in  excluding  the  testimony  offered  by  him,  to  show 
how  the  plaintiff  was  treated  by  the  defendant,  after  the 
execution  of  the  conveyance  in  question,  while  they  were 
living  together  on  the  premises.  I  think  that  the  referee 
was  right}  for  while  it  seems  to  me,  that  the  offer  made 
was  for  the  purpose  of  giving  proof  that  the  defendant  did 
not  treat  the  plaintiff  well  and  did  not  conduct  towards  him 
as  the  fair  performance  of  his  duty  under  the  deed  and 
mortgage  required  of  him,  in  the  support  and  maintenance 
of  the  plaintiff;  yet  the  proposition  offered  was  not  so  clear 
£ad  explicit  as  to  require  the  leferee,  without  further  ex- 
planation, to  admit  the  evidence.  The  offer,  in  terms,  was: 
"*The  plaintiff  offers  to  show  how  he  has  been  treated  by 
<&fii!i;im  since  the  deed  was  given."  It  was  not  an  offer  to 
prove  specific  acts  of  abuse,  or  of  the  non-fulfillment  of  the 
Agreement  on  the  part  of  William,  and  I  think  was  too 
general  to  require  the  referee  to  admit  it  in  evidence  j  be- 
cause, 'for  aught  that  appeared,  if  the  offer  had  been  allowed 
the  testimony  when  given,  would  not  have  tended  to  prove 
anything  improper  on  the  part  of  the  defendants.  And 
besides,  if  the  plaintiff  was  competent  to  contract,  and  did 
contract  with  the  defendant  voluntarily  and  without  any 
fraud  or  und.ue  influence  on  his  part,  then,  whether  the  de- 
fendant performed  his  contract  or  not,  was  immaterial  to 
the  issue;  and  if  the  defendant  did  not  support  him  in  the 
manner  provided  for,  the  plaintiff  could  and  should  have 
elected  to  either  support  himself,  and  require  the  payment 
to  him  of  the  $225  per  year,  or  he  should  have  brought  his 
action  to  compel  the  defendant  to  furnish  him  with  such 
comfortable  support  and  maintenence  as  the  deed  and 
mortgage  called  for. 
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That  offer  and  rejection  of  it  has,  however,  some  bearing 
upon  one  of  the  findings  of  fact,  that  " It  seems  lie  still  re- 
mains with  William,  eats  at  his  table,  and  is  kindly  treated 
~by  him,  and  his  wants  carefully  provided  for."  I  do  not  find 
any  evidence  tending  to  show  that  the  defendant  treated 
the  plaintiff  kindly,  or  that  he  carefully  provided  for  his 
wants,  except  the  mere  fact  that  the  plaintiff  continued  to 
live  with  William;  and  that,  I  think,  did  not  warrant  the 
assumption  that  he  was  kindly  treated  or  carefully  provided 
for.  In  one  sense,  the  plaintiff  ate  at  the  defendant's  table, 
in  that  the  defendant,  under  the  deed,  owned  the  house, 
but  there  is  no  evidence  that  the  defendant  supported  him 
there;  while,  on  the  contrary,  the  testimony  shows  that, 
even  down  to  the  time  of  the  trial,  not  only  the  plaintiff, 
but  the  defendant  and  his  wife  and  family,  used  mainly  the 
products  of  the  farm  for  the  year  previous  (which  belonged 
to  the  plaintiff,)  for  the^r  sustenance ;  and  the  proof  also 
shows  that  the  household  furniture  on  the  place  still  be- 
longed to  the  plaintiff.  Now,  if  it  was  immaterial  to  show, 
as  I  have  stated,  that  the  defendant  did  not  perform  his 
agreement,  it  was  equally  immaterial  that  he  did  perform  it. 
And  whether  material  or  not,  that  assumption  could  only 
be  based  upon  proof.  I  find  no  proof  to  support  it. 

It  is  clear  from  the  whole  case,  as  presented  by  the 
report,  that  the  referee  considered  the  question  of  compe- 
tency on  the  part  of  the  plaintiff,  and  of  fraud  or  undue 
influence  on  the  part  of  the  defendant,  as  a  close  one ;  and 
we  must  take  it  for  granted  that  he  took  the  facts  so  as- 
sumed and  found  by  him  into  the  account  in  arriving  at  the 
conclusion  not  to  set  the  deed  and  bill  of  sale  aside;  in  that 
I  think,  he  erred — first,  in  assuming  the  fact-  without  evi- 
dence, and  second,  in  giving  it  any  weight  in  the  deter- 
timation  of  the  issue,  upon  the  questions  of  competency 
and  of  fraud  or  undue  influence  in  obtaining  the  convey- 
ances. 

It  is  also  claimed,  on  the  part  of  the  plaintiff,  that  the 
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referee  erred  in  admitting  the  testimony  of  Mr.  Vann  against 
him,  on  the  ground  that  Vann  was  one  of  the  counsel  fpr  the 
plaintiff,  and  could  not  be  allowed  to  testify  to  conversa- 
tions which  lie  had  with  the  witness,  or  with  his  copartner, 
Ray  nor,  when  consulting  them  as  counsel. 

There  were  three  interviews  between  the  plaintiff  and 
defendant  with  Raynor  &  Vann,  the  first  being  a  few  days 
previous  to  the  execution  of  the  former  deed  which  was 
afterwards  destroyed  without  being  delivered  to  the  defend- 
ant, at  which  time  they  were  acting  as  counsel  for  the 
plaintiff.  The  second  being  at  the  time,  when  that  deed 
was  drafted  and  signed,  arid  the  third  at  the  time,  when  the 
papers  in  question  were  executed,  at  which  time  they  were 
acting  for  both  parties,  for  Vann  testifies,  "  at  the  second 
and  third  times  both  received  counsel  with  reference  to  the 
conveyances  of  the  property."  I  have  no  doubt  that  the 
law  in  regard  to  prohibiting  an  attorney,  or  counsel  of  a 
party  from  testifying  to  the  statements  of  his  client  against 
his  consent,  is  the  same  now  as  it  was  before  the  Code  made 
parties  competent  witnesses  for  or  against  themselves.  And 
although  SELDEN,  J.,  in  his  opinion  in  the  case  of  Whiting 
agt.  Barney,  (30  N.  F.,  330.)  comes  to  the  conclusion,  that 
the  rule  is  changed,  the  case  in  which  that  opinion  was 
delivered,  I  think  does  not  declare  any  such  rule;  each  of  the 
four  judges  who  concurred  with  him  in  a  reversal  of  the 
judgment  of  the  supreme  court,  did  so  on  the  ground  that 
the  communication  was  made  to  the  counsel,  in  the  presence 
of  the  adverse  party,  and  that  therefore  it  was  not  confiden- 
tial. The  decision  of  the  case,  therefore,  was  made,  irre- 
spective of  the  provisions  of  the  Code,  and  in  conformity 
with  the  [ire-existing  rule,  that  to  be  privileged  the  com- 
munication must  have  been  confidential.  It  was  questioned 
for  some  time  whether  the  clerk  of  the  attorney  or  counsel 
of  a  party,  might  not  be  allowed  to  testify  to  communica- 
tions of  the  party  made  to  his  counsel  in  the  presence  of  the 
clerk,  on  the  ground  that,  being  made  in  the  presence  and 
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hearing  of  the  clerk,  it  was  not  confidential,  but  it  was 
decided  that  it  was  confidential  and  was  privileged.  And 
in  that  respect  also,  I  have  no  doubt  that  the  rule  is  the 
same  now.  I  think  it  is  a  mistake  to  suppose  that  such  com- 
munications were  privileged,  for  the  reason  that  before  the 
Code,  parties  could  not  be  made  witnesses  for  or  against 
each  other,  and  indeed  in  courts  of  equity,  the  plaintiff 
could  then  require  a  defendant  to  answer  his  complaint  or 
bill  under  oath  5  and  such  answer  so  far  as  it  confessed  the 
allegation  of  the  bill,  was  conclusive  evidence,  against  the 
defendant,  and  so  far  as  it  denied  such  allegations,  it  was 
evidence  for  the  defendant,  and  it  required  the  plaintiff  to 
prove  the  contrary,  by  fmore  than  the  testimony  of  one 
witness,  in  order  to  overthrow  the  allegations  of  the  answer. 
And  yet,  the  communications  to  counsel  made  by  a  person 
who  was  subsequently  made  defendant  in  a  court  of  equity, 
were  privileged  to  the  same  extent  as  if  the  action  was 
pending  in  a  common  law  court,  and  the  counsel  was  not 
allowed  to  testify  to  such  communications.  (March  agt. 
Ludlam,  3  Sand.  Ch.  E.,  45 ;  Crosby  agt.  Berger,  11  Paige, 
377,  and  cases  there  cited.)  I  think  the  enactment  of  section 
390  of  the  Code,  does  not  furnish  any  reason  for  changing 
the  rule  of  evidence.  In  the  first  place,  it  is  not  to  be 
taken  as  changing  the  rules  of  law  or  evidence,  any  further 
than  is  manifest  from  what  it  says.  It  allows  either  party 
to  call  the  other,  or  to  offer  himself  as  a  witness.  This 
merely  extends  to  either  party  a  right  not  before  enjoyed. 
And  why  should  such  additional  right,  clearly  defined  by 
the  Code,  be  construed  to  give  him  the  still  further  one,  of 
reaching  by  means  of  other  witnesses,  confidential  com- 
munications made  to  them,  which  by  the  general  rules  of 
evidence  in  courts  of  law  and  equity,  were  privileged.  It 
is  true  that  the  party  can  at  least,  partially  defend  himself 
ffom  the  effects  of  such  evidence,  by  offering  himself  to 
contradict  or  explain  it.  I  do  not  think,  however,  that  he 
should  be  compelled  to  do  so,  for  it  is  enough  for  the  other 
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party,  that  the  Code  has  given  him  the  right  to  call  hia 
adversary  as  a  witness,  and  to  compel  him  to  testify  to  any 
matter  or  thing  that  may  be  deemed  material  to  the  issue. 
I  think  also,  that  the  recent  amendment  allowing  husband 
and  wife  to  be  witnesses  for  or  against  each  other,  except 
in  certain  cases,  contains  a  provision  which  shows  that  the 
legislature  has  not  intended  to  change  the  law,  as  Judge 
SELDEN  seemed  to  suppose;  for  in  that  amendment  they 
inserted  a  clause  to  exempt  either  of  them  from  disclosing 
confidential  communications;  and  no  good  reason,  I  think, 
can  be  given  why  such  communications  should  still  remain 
privileged  any  more  than  such  as  are  made  to  counsel. 
And  again,  if  communications  to  counsel  are  not  privileged, 
and  they  are  competent  evidence  against  the  party  making 
them,  then  in  an  action  after  his  death,  between  his  personal 
representatives  and  another  party,  they  would  still  be  com- 
petent, for  it  is  only  the  party  to  the  action  who,  in  such  case 
is  prohibited  from  testifying  to  what  has  occurred  between 
him  and  the  deceased  party,  while  disinterested  witnesses 
are  allowed  to  testify  to  the  acts  or  declarations  of  a 
deceased  party,  the  same  as  though  he  were  living  and  party 
to  the  action. 

I  have  examined  this  question  further  than  I  should  have 
done,  because  I  am  not  willing  to  concede,  that  the  Code 
has  in  the  least,  changed  this  rule  of  evidence. 

It  must  be  conceded,  however,  on  the  authority  of  that 
case  (and  such  was  clearly  the  law  before  that,)  that  com- 
munications to  counsel,  made  in  the  presence  of  the  adverse 
party  are  not  privileged  ;  and  of  course,  Vann  was  a  com- 
petent witness  to  testify  to  what  took  place  on  the  second 
and  third  interviews  had  with  the  plaintiff  and  defendant ; 
for  so  far  as  appears  from  the  case,  the  defendant  was 
present  all  the  time. 

Such,  however,  was  not  the  case  in  regard  to  the  first 
interview  ;  for  Mr.  Vann  testifies  that  William  was  not 
present  all  the  time  at  that  interview,  while  the  com 
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munications  of  the  plaintiff  were  being  made  to  Mr.  Raynor, 
and  he  was  allowed  against  objection  and  exception  to 
testify,  as  well  to  what  the  plaintiff  said  while  the  defendant 
was  absent,  as  what  he  said  while  he  was  present.  In  this  I 
think  the  referee  erred — communications  made  to  one's  coun- 
sel as  a  conveyancer  are  privileged.  (Greenleaf  s  Evidence, 
$  241 ;  Cromach&gt.  Heathcourt,  2  Brod.  &  Bing.t  4;  Wilson 
agt.  Ttoup,  7  J.  C.  .R,  25.)  And  a  large  share  of  the 
testimony  of  Vann  consisted  of  what  was  said  by  the  plain- 
tiff in  that  first  interview. 

It  is  insisted  on  the  part  of  the  plaintiff  that  the  referee 
erred  in  admitting  Vann  to  testify,  that  in  his  opinion,  the 
plaintiff  was  competent  to  contract  when  he  executed  the 
deed  and  bill  of  sale;  Vann,  though  not  an  expert,  was  the 
subscribing  witness  to  the  deed,  and  is  within  the  same 
principle  which  allows  the  subscribing  witness  to  a  last  will 
and  testament,  to  give  his  opinion  of  the  sanity  of  the 
testator.  (Dewitt  agt.  Bailey,  9  N.  Y.,  371.)  And  it  does 
not  necessarily  follow,  as  is  claimed  for  the  plaintiff,  that 
the  question  put  by  the  plaintiff's  counsel  to  his  witness, 
George  Geddes,  was  improperly  excluded. 

That  question  was,  "  where  any  fear  of  difficulty  might 
threaten  him  or  his  property,  would  he  in  your  judgment, 
be  easily  persuaded  to  do  any  act,  dictated  by  any  person 
he  considered  a  friend  ?"  Mr.  Geddes  was  not  in  the  proper 
sense  of  the  word  an  expert;  though  he  was  a  man  of  high 
character,  and  actually  well  qualified  to  judge,  from  the 
continued  actions  of  one  with  whom  he  was  acquainted,  of 
his  sanity,  as  well  as  of  his  competency  to  transact  business; 
but  still  he  was  not  competent  unless  he  became  so  in 
view  of  the  acts  and  conduct  of  the  plaintiff  which  he  had 
witnessed  as  he  had  testified.  And  as  to  this,  it  depends 
entirely  upon  the  question,  whether  after  stating  the  acts 
and  conduct  of  the  plaintiff,  and  of  his  family  in  regard  to 
his  business  matters,  such  statements  rendered  him  com- 
petent, in  connection  therewith  to  express  his  opinion.  And 
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yet  one  acquainted  with  him,  who  should  hear  his  statements 
of  the  acts  and  conduct,  and  character  of  the  plaintiff,  would 
hardly  doubt,  that  in  fact  he  was  more  competent  to 
express  an  opinion  of  the  usual  mental  strength  and  capacity 
of  the  plaintiftj  than  Mr.  Vann  was  to  express  an  opinion 
of  his  condition  when  the  conveyances  were  executed. 

In  Culver  agt.  Haslam,  (7  Barb.,  314,)  the  court  held  that 
"on  a  question  as  to  the  mental  capacity  of  the  grantor  of 
a  deed,  the  opinion  of  an  intimate  acquaintance,  not  a 
medical  man,  as  to  the  condition  of  the  grantor's  mind  is 
competent,  when  connected  with  facts  and  circumstances 
within  his  knowledge,  and  disclosed  by  him  in  his  testimony, 
as  the  foundation  of  his  opinion."  And  it  was  held  that  the 
value  and  force  of  the  opinion  depend  on  the  general  in- 
telligence of  the  witness;  the  grounds  on  which  it  is  based; 
the  opportunities  he  has  had  for  accurate  or  full  observation, 
and  his  entire  freedom  from  interest  or  bias. 

In  Jackson  agt.  King,  (4  Cotv.,  218,)  it  will  be  seen 
that  such  evidence  was  received  from  several  witnesses,  and 
while  the  court  did  not  question  its  competency,  it  held 
that  the  facts  proved  by  the  witnesses,  did  not  support  the 
opinion  which  they  expressed. 

In  Stewart  agt.  Lispenard,  (26  Wend..,  309,)  it  will 
be  found  that  the  same  kind  of  testimony  in  regard  to  the 
mental  capacity  of  the  testatrix  was  received,  and  was  con- 
sidered competent  by  the  court  for  the  correction  of  errors, 
and  in  the  opinion  of  the  court  it  is  said,  "mere  opinions 
of  witnesses"  says  Judge  WASHINGTON,  "  as  to  mental 
capacity  are  entitled  to  little  or  no  regard  unless  supported 
by  good  reasons  founded  on  facts  which  warrant  them."  To 
this  as  a  general  rule,  the  opinions  of  medical  men  may  be 
considered  us  an  exception,  (3  Wash.  C.  0.,  587,)  and  great 
stress  was  laid  upon  such  opinions,  based  as  they  were,  on 
the  facts  stated  by  the  witnesses. 

In  Dewitt  agt.  Bailey,  (13  Barb.,  550,)  the  plaintiff  was 
permitted  to  take  the  opinions  of  witnesses,  as  to  the 
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grantor's  capacity,  founded  upon  the  facts  disclosed  by  them 
upon  the  trial,  and  the  court  h'eld  them  to  be  competent.  The 
case  was  appealed  to  the  court  of  appeals,  (9  N.  Y.,  371,) 
and  it  appears  from  the  report  of  the  case  that  the  precise 
question  on  which  the  case  turned  was  that  the  plaintiff's 
counsel  was  allowed  "to  ask  the  witness  whether  from 
what  he  had  seen,  and  the  facts  within  his  knowledge,  the 
old  man  had  capacity  to  comprehend  and  transact  business?" 
and  the  witness  answered,  "that  he  had  not  such  capacity." 
The  court  of  appeals  reversed  the  decision  of  the  supreme 
court,  and  granted  a  new  trial. 

The  cause  was  re-tried  and  again  on  appeal  came  before 
the  court  of  appeals,  (17  N.  Y.,  340,)  and  it  appears  from 
the  report,  that  the  same  questions  on  which  the  case  had 
been  previously  determined,  were  not  propounded  to  the 
witness,  but  after  testifying  to  the  facts  within  their  knowl- 
edge, they  were  asked  various  questions,  calling  for  their 
opinions  of  the  degree  of  his  mental  imbecility ;  and  the  court 
of  appeals  held  such  testimony  to  be  proper,  and  unanimously 
limited  the  former  decision  of  that  court  "as  authoritative 
only  for  the  doctrine  that  upon  a  trial  involving  the  mental 
imbecility  of  a  testator  or  grantor,  a  non-professional  witness 
cannot  be  asked  the  broad  question  whether  he  considered 
the  party  non  compos  mentis,  or,  \\hich  is  the  same  thing, 
incapable  of  managing  his  affairs."  And  in  the  opinion  of 
the  court  on  page  348,  it  will  be  seen  that  the  doctrine 
that  non-professional  witnesses,  after  having  stated  facts 
within  their  own  knowledge,  may  be  allowed  to  give  their 
opinion  of  the  degree  of  mental  imbecility  of  a  grantor  or 
testator. 

In  the  case  of  WJielan  agt.  Wlielan,  (3  Cow.,  550,)  it 
appears  that  testimony  was  received,  that  "  the  appellant 
was  a  man  credulous  and  easily  persuaded  to  anything  by 
those  he  supposed  his  friends;  and  he  might  be  persuaded 
to  do  any  act  dictated  to  him,  when  any  fear  of  difficulty 
might  threaten  him  or  his  property."  It  does  not  appear 
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that  this  testimony  was  objected  to,  but  it  does  appear 
(pp.  572  &  586,)  that  the  court  for  the  correction  of  errors 
laid  much  stress  upon  it,  saying  (t  it  is  in  proof  that  the 
appellant  was  very  credulous  and  easily  persuaded  by  those 
whom  he  believed  his  friends  j  that  he  was  easily  led  by 
William ;  that  the  appellant  could  be  persuaded  to  do  any 
act  dictated  to  him,  when  apprehensive  that  his  property 
was  in  danger."  I  think,  upon  the  whole,  that  the  opinion 
of  Mr.  Geddes  should  have  been  received  and  such  weight 
given  to  it,  as  the  referee  should  think,  under  all  the  cir- 
cumstances of  the  case,  it  was  entitled  to. 

And  I  may  as  well  add  here,  for  it  bears  strongly  on  the 
next  question  to  be  discussed,  that  the  court,  at  page  572, 
laid  down  the  rule,  and  which  is  applicable  to  the  case 
before  us:  "That  a  contract  obtained  from  one  party  so 
much  in  the  power  of  the  other,  cannot  be  maintained  if 
confidence  has  been  abused,  if  there  is  inadequacy  of  price, 
or  the  inference  is  plain  that  advantage  has  been  taken  of 
age  and  imbecility,  and  the  partiality  of  a  parent  has  been 
artfully  made  use  of  to  strip  him  of  his  property  and  reduce 
him  to  a  state  of  dependence  and  want."  The  proof  shows 
that  the  plaintiff  had  no  property  besides  that  conveyed  to 
the  defendant,  except  some  $500  or  $600  deposited  in  a 
savings  bank;  the  small  amount  of  household  furniture, 
being  in  the  house  on  the  premises  in  question ;  a  small 
amount  of  the  products  of  the  farm  for  the  previous  year; 
and  the  wheat  then  growing  thereon,  which  had  been  sown 
in  the  autumn  preceding  the  execution  of  the  deed.  His 
habits  had,  some  years  previous,  been  very  bad,  and  had 
affected  his  mind,  and  for  many  years  previous  to  the  time 
in  question,  his  business  affairs  had  been  mainly  managed 
by  his  wife  or  his  son,  the  defendant.  And  his  wife  died  in 
the  summer  of  1867.  He  had  two  children,  being  the  de- 
fendant, and  his  son  George,  who  had  a  wife  and  four  chil- 
dren, and  was  in  very  moderate  circumstances,  his  property 
amounting  to  not  more  than  $1,000,  and  that  in  all  he  was 
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indebted  to  the  plaintiff  in  the  sum  of  about  $200,  for 
which  he  held  his  notes,  and  that  he  had  let  him  have,  in 
addition,  from  time  to  time,  in  one  way  and  another,  an 
amount  not  exceeding  $300  more ;  and  it  very  clearly  ap- 
pears that,  as  between  the  two  sons,  the  defendant  was  the 
one  most  favored,  and  as  against  George,  had  his  own  way 
with  the  plaintiff. 

After  the  defendant  became  of  age  he  worked  for  the 
plaintiff  on  the  farm  about  six  years;  during  which  time  he 
accumulated,  from  the  wages  to  be  paid  to  him  besides  his 
support,  about  the  sum  of  $1,000;  after  which  he  went  to 
Michigan,  and  remained  about  one  year.  He  then  returned 
to  Onondaga  county  and  rented  the  premises  in  question  of 
the  plaintiff,  for  one  year,  at  the  rent  of  $100.  He  then 
went  again  to  Michigan;  and  afterwards  returned  to  Onon- 
daga county  in  February,  1860;  entered  into  an  agreement 
in  writing  with  the  plaintiff,  to  work  for  him  and  manage 
the  farm  for  him  for  five  years,  at  the  yearly  compensation 
of  $180  per  year  (with  his  board  and  washing),  payable  at 
the  end  of  each  and  every  year.  That  agreement  was  under 
the  seal  of  the  parties,  and  contained  a  provision  as  follows: 
"The  said  party  of  the  second  part"  (Williafn  Gr.  Brand,) 
''shall  take  and  have  the  general  and  special  management 
of  the  carrying  on  of  said  farm  and  the  exclusive  control  of 

•/  O 

all  the  business  belonging  to,  or  in  anywise  appertaining  to, 
the  management,  control  and  carrying  on  the  said  farm  for 
gaid  term.  The  cultivation  thereof,  as  well  as  the  sale  and 
disposition  of  all  produce,  of  every  name  and  nature,  raised 
or  grown  thereon  during  the  said  term.  The  buying  and 
selling  of  any  stock,  or  other  personal  property,  which  the 
said  party  of  the  second  part  may  at  any  time  deem  proper. 
The  said  party  of  the  second  part  shall,  at  the  close  of  each 
and  every  year  during  said  term,  render  unto  the  said  party 
of  the  first  part  a  true  and  faithful  account  of  all  moneys  had 
and  received  by  him,  for  or  on  account  of  any  and  all  prop- 
erty so  sold  by  him,  and  of  all  moneys  paid  out  and  ex- 
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pended  by  him,  for  or  on  account  of  the  said  party  of  the 
first  part  or  his  family." 

It  was  proved  by  the  testimony  of  George  S.  Brand,  that 
"William,  while  at  work  under  this  contract,  told  him  that 
he  had  a  power  of  attorney  to  do  as  he  was  a  mind  to,  to 
buy  and  sell  and  anything  else  he  chose ;  and  the  witness 
further  said:  "I  asked  him  what  that  was  for1?  and  he  said, 
father  was  not  capable  of  doing  business,  and  would  go  to 
the  poor-house,  if  he  did  not  have  some  one  to  manage  the 
property  for  him."  On  the  cross-examination  the  witness 
repeated  the  above  statement,  and  also  testified  that  William 
in  speaking  of  the  said  contract,  said:  "he  was  going  to 
have  it  so  that  he  could  be  boss  himself."  No  part  of  this 
testimony  was  contradicted  by  the  defendant.  William  Gr. 
Brand,  in  his  testimony  in  reference  to  this  contract,  said  : 
"The  contract  under  which  I  worked,  was  the  only  author- 
ity I  ever  had  during  the  five  years;  I  did  not  exercise  con- 
trol, but  worked  subject  to  father's  advice  and  counsel;  I 
sold  the  grain ;  I  kept  all  the  money  received  from  the  sale 
of  produce  until  the  end  of  the  year;  the  settlement  was 
with  father  and  mother  together;  after  the  first  year,  I 
had  no  settlement  until  the  end  of  the  contract;  during 
the  last  four  years  I  paid  no  money  to  father  or  mother; 
I  bought  father's  clothes,  such  as  was  necessary;  he 
never  asked  for  money  and  I  refused."  In  the  year  1866, 
the  defendant  continued  to  work  for  the  plaintiff  for  one 
year,  at  the  price  of  $300  for  his  services.  He  then  went 
west  again,  and  remained  there  until  in  the  fall  before  the 
conveyances  in  question  were  executed. 

It  is  not  claimed  that  any  pecuniary  consideration  en- 
tered into  the  making  of  the  conveyances,  except  such  as 
are  specified  in  the  recitals  of  the  deeds,  and  in  the  condi- 
tions of  the  mortgage,  except  that  the  defendant  claims 
that  he  was  entitled  to  something  for  leaving  his  place  in 
the  west,  and  returning  to  live  with  his  father.  And  he 
claims  that  it  was  intended  by  the  plaintiff  to  secure  his 
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own  support  and  maintenance,  and  to  secure  the  residue  of 
his  estate  for  the  benefit  of  the  defendant  and  of  George  j 
and  that  it  was  intended  by  the  plaintiff  to  give  him  a  much 
larger  amount  than  he  meant  to  give.  George. 

The  testimony  of  Mr.  Vann  is,  that  it  was  the  intention 
of  the  plaintiff  to  secure  the  portion  coming  to  George  to 
his  children,  and  that  is  the  reason  alleged  by  him  for  not 
making  the  $1,400  mentioned  in  the  mortgage,  payable 
thereby  to  George.  But  the  testimony  of  the  defendant  is 
that  the  share  of  George  was  to  be  secured  to  him,  and  such 
is  the  recital  in  the  deed. 

Now,  nothing  can  be  plainer  than  that  by  the  convey- 
ances in  question,  not  one  dollar  was  in  any  way  secured 
either  to  George  or  to  his  children.  If  that  matter  had 
rested  on  the  recitals  of  the  deed  alone,  the  defendant  would 
have  taken  the  estate  charged,  as  between  him  and  George, 
with  an  equitable  lien  thereon  in  favor  of  George.  But  it 
does  not  rest  at  all  on  such  recitals,  for  in  the  first  place, 
the  recitals  in  the  deed  declare  that  the  conveyance  is  "sub- 
ject to  the  payment  of  $1,400,  said  $1,400  to.  be  paid  to 
George  S.  Brand,  one  year  after  the  death  of  the  said  Ira 
C.  Brand,  according  to  a  mortgage  given  therefor"  And  in 
the  second  place,  the  mortgage  does  not  allude  to  George  j 
but  by  its  express  terms  the  condition  of  the  mortgage  is, 
that  "the  said  party  of  the  first  part,  his  heirs,  executors 
and  administrators,  shall  well  and  truly  pay  to  the  party  of 
the  second  part,  or  his  certain  attorney,  heirs,  executors, 
administiators  or  assigns,  the  sum  of  $1,400,  in  one  year 
from  the  death  of  the  said  party  of  the  second  part."  So, 
too,  the  equitable  lien  which  would  have  been  created  by 
the  recital  in  the  deed  upon  the  whole  farm,  was  limited, 
not  only,  as  I  have  said,  by  the  mortgage  to  the  benefit 
of  the  personal  representatives  of  the  plaintiff,  and  not 
to  George  or  his  children,  but  the  mortgage  narrowed 
the  lien  and  confined  it  to  the  premises  described  in 
the  mortgage  alone,  being  the  north  half  of  the  farm 
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only;  thus  releasing  the  south  half  entirely  from  such 
lien  or  claim. 

It  is  also  claimed  by  the  defendant,  that  a  part  of  the 
portion  of  the  estate  which  George  was  to  receive,  consisted 
of  the  aforesaid  demands  which  the  plaintiff  held  against 
him,  being  the  notes  for  about  $200,  and  the  other  advances 
of  nearly  $300,  and  yet  no  provision  was  made  in  this  ar- 
rangement for  giving  up  or  canceling  that  debt,  or  any  part 
of  it;  and  the  defendant  testified  that  he  "advised  his  father 
not  to  give  up  the  said  notes  to  George."  In  short,  nothing 
was  secured  to  George  of  any  kind,  by  that  arrangement, 
except  to  allow  him  to  remove  from  the  premises  a  dwelling 
which  he  had  at  his  own  expense,  and  with  the  consent  of 
his  father,  erected  thereon.  And  this  arrangement  was  so 
managed  with  the  plaintiff,  who,  the  proof  shows,  could 
neither  write  or  read  writing,  that  while  at  least  $3,600 
was  secured  to  the  defendant,  over  arid  above  all  that  was 
charged  upon  him  either  by  the  deed  or  the  mortgage, 
nothing  was  secured  to  George,  and  there  was  nothing  to 
prevent  the  defendant,  if  he  could  induce  his  father  to  do 
so  thereafter,  from  obtaining  the  whole  of  the  small  share 
which,  it  is  alleged,  was  intended  for  George.  And  it  was 
so  arranged  that  in  case  the  plaintiff  should  die,  without 
making  a  further  disposition  of  it,  that  only  one  half  of 
that  small  share  would  become  the  property  of  George,  and 
the  other  half  would  be  added  to  the  share  which  was 
secured  to  the  defendant. 

Again,  there  was,  as  has  been  said,  a  mortgage  on  the 
north  half  of  the  farm,  in  favor  of  Irving  Brand  of  $1,000, 
and  interest  had  accumulated  thereon,  at  the  time  of  these 
conveyances,  to  about  $70.  The  $1,400  mortgage  executed 
by  the  defendant  was  on  that  same  north  half  alone,  and 
the  support  and  maintenance  of  the  plaintiff,  or  the  $225 
per  year  in  lieu  of  it,  was,  by  the  terms  of  the  mortgage, 
made  a  specific  charge  on  tliat  part  alone,  and  the  value  of 
which  the  referee  found  to  be  $1;000.  So  that  while  the 
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value  of  the  whole  premises,  as  found  by  the  referee,  was 
$6,000,  the  north  half  was  incumbered  to  the  amount  in  all, 
of  $3,470,  while  the  south  half  was  left  to  the  defendant  en- 
tirely unencumbered.  The  incumbrance  on  the  north  half 
being  at  that  time  more  than  it  was  actually  worth.  But  I 
think  the  referee  overestimated  the  amount  for  which  the  de- 
fendant was  liable  for  the  support  of  the  plaintiff,  when  he  put 
it  at  *he  sum  of  $1,000.  The  estimated  life  of  the  plaintiff 
at  seventy-five  years,  according  to  the  tables,  is  4.3-54  years; 
•of  course  the  whole  sum  to  be  furnished  by  the  defendant 
at  $225  per  year,  would  amount  only  to  $979;  but  this 
sum  was  iK>t  payable  then,  but  in  sums  of  $225  each  year; 
the  interest,  therefore,  on  the  whole  sum  of  $979  should  be 
deducted  for  one  half  of  that  time,  at  six  per  cent.,  and 
after  deducting  that  from  the  principal,  would  leave  the 
present  value  of  that  sum  at  $850,  being  $150  less  than  the 
referee  has  estimated,  but  it  would  still  leave  the  incum- 
brance on  the  north  half  of  the  farm  at  more  than  one  half 
his  estimate  of  the  whole  premises. 

So,  too,  the  referee  erred  in  estimating  the  value  of  the 
$1,400  to  be  paid  pursuant  to  the  mortgage.  The  referee 
has  put  it  at  that  amount  as  of  the  time  when  the  mort- 
gage was  executed;  but  that  could  not  be  so,  even  if  the 
plaintiff  had  died  the  next  day,  for  it  is  not  payable,  or  on 
interest,  until  one  year  after  the  death  of  the  plaintiff.  But 
according  to  the  tables,  his  estimated  life  being  4.354,  and 
it  being  payable  one  year  after  his  death,  we  must  cast  the 
interest  on  the  $1,400  at  six  per  cent,  for  one  year  and  mul- 
tiply that  by  the  5.354,  and  after  deducting  the  product 
from  the  $1,400  it  would  leave  the  liability  of  the  defendant, 
therefor  only  $950,  with  interest  from  the  date  of  the 
mortgage.  So  that  calling  the  whole  farm  only  $6,000  and 
the  personal  property  included  in  the  bill  of  sale  at  $500, 
as  the  referee  has  estimated  it,  the  defendant  had  secured  to 
him  the  sum  of  $6,500,  while  all  the  liabilities-incurred  by 
aim  is  $2.870,  leaving  him  the  net  sum  of  $3;630. 
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The  referee  found  that  about  $2,000  was  intended  to  be 
secured  to  George,  and  he  assumed  that  it  was  so  secured 
by  the  transactions  between  the  plaintiff  and  defendant. 

I  have  already  shown,  I  think,  that  nothing  was  secured 
for  George  or  his  children.  But,  in  fact,  no  such  sum  was 
either  secured  or  left  (independent  of  the  $600  in  the  sav- 
ings bank,  and  which  formed  no  part  of  the  transaction)  for 
any  one;  for,  in  making  the  estimate  of  $2,000,  the  referee 
took  into  the  account  (and  it  is  all  which  he  could  include) 
only  the  said  sum  of  $1,400,  which  I  have  shown  in  fact  to 
be  only  $950,  and  the  amounts  which  George  owed  his  father 
amounting  to  $500,  so  that,  of  all  the  property  taken  into 
the  account,  William  actually  received  $3,630  net,  and  left 
of  that  which  was  intended  for  George  and  his  heirs,  only 
the  sum  of  $1,450  instead  of  the  $2,000;  and  that,  so  far  as 
George's  interests  were  concerned,  instead  of  being  a  secu- 
rity, was  a  mere  sham  ;  he  has  no  title  or  security  for  the 
$1,400 — he  still  owes  his  father  the  $500  or  $600. 

And  he  has  no  security  that  the  defendant  who  the 
referee  thinks,  can  obtain  from  the  plaintiff  whatever  he 
tries  to,  and  gives  as  one  of  the  reasons  why  the  convey- 
ances should  not  be  set  aside,  that  it  might  be  worse  for 
him,  and  that  the  defendant  in  such  case  might  get  all  that 
he  now  has,  together  with  the  residue  of  his  property.  I 
say  George  has  no  security  that  William  will  not  succeed, 
if  this  transaction  is  allowed  to  stand,  in  obtaining  from  the 
plaintiff  while  living  with  him,  the  small  residue  of  his 
property,  which  by  the  transaction  in  question,  was  intended 
by  the  father,  for  George.  If  I  have  correctly  stated  the  legal 
results  of  the  transaction  in  question  ;  how  is  it  possible 
that  the  plaintiff,  if  competent  to  transact  business,  and  also 
if  not  unduly  influenced,  could  ever  have  consented  to  dis- 
pose of  his  property  by  such  legal  instruments  as  he  then 
executed  ?  And  it  is  surprising  to  me  that  good  lawyers,  if 
the  object  of  the  parties  was  what  Mr.  Vann  testifies  it  was, 
should  have  prepared  for  them  a  deed,  bill  of  sale  and 
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mortgage  in  the  form  of  tlie  ones  which  were  executed,  with- 
out anything  to  secure  either  to  George  or  his  children,  any 
portion  of  the  property.  Surely  no  good  lawyer  should  have 
prepared  such  papers  for  such  an  object,  and  it  is  difficult 
to  believe  that  any  really  sane  man  who  was  not  improperly 
influenced,  would  ever  have  signed  them. 

The  facts  which  I  have  referred  to,  and  the  several  specific 
facts  found  by  the  referee,  taken  as  a  whole,  appear  to  me 
to  be  adverse  to  his  general  conclusion,  that  the  plaintiff 
was  not  incompetent  to  contract,  and  that  it  is  not  proved 
that  the  defendant  committed  a  fraud,  or  unduly  influenced 
him.  The  referee  also  found  that  he  was  liable  to  be  im- 
properly influenced  by  either  of  the  sons.  I  am  convinced 
from  what  appears  in  this  case,  that  the  defendant  could 
so  influence  him.  But,  though  at  various  times,  the 
defendant  was_  entirely  away  from  him,  and  George  was 
so  situated  that  he  had  abundant  opportunity,  and  with 
the  mother,  who  the  case  showed  favored  George,  there 
is  not  the  least  evidence  to  prove  that  he  ever  attempted 
to  get  control  of  his  father's  property,  in  anyway,  or  to 
exercise  any  control  over  it,  or  him. 

The  only  thing  appearing  in  the  case  from  which  the 
referee  cuu Id  have  drawn  his  inference  is,  that  during  twenty 
years  and  upwards,  after  George  became  of  age,  he  had  of 
his  father  in  all,  the  $500  above  mentioned,  and  which  was 
conceded  to  be  a  debt  due  from  him  to  his  father,  and  for  a 
part  of  which  his  father  held  his  notes  ;  together  with  the 
fact  that  he  assisted  his  father  in  getting  up  the  first  deed 
to  William,  before  it  was  delivered,  and  in  his  attempt  to 
cause  the  conveyances  in  question  to  be  canceled,  and 
although  two  witnesses  testify  that  the  plaintiff  said  he 
should  let  the  deeds  stand  if  it  had  not  been  for  George,  and 
other  like  statements.  Both  the  plaintiff  and  George  testify- 
that  in  each  instance,  the  plaintiff  came  to  George  com- 
plaining of  the  conduct  of  William  in  obtaining  the  convey- 
ances to  be  executed,  and  asking  his  assistance. 
VOL.  XXXIX.  18 
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But  it  is  very  clear  that  this  case  does  not  disclose  that 
any  attempt  has  been  made  by  Q-eorge  to  obtain  any  diposi- 
tion  of  this  property  in  his  favor. 

Upon  the  direct  evidence  of  competency  of  the  plaintiff,  Mr. 
Vann,  who  was  the  subscribing  witness,  thought  him  com- 
petent when  the  papers  were  executed.  It  does  not  appear 
that  he  had  any  acquaintance  with  him,  so  as  to  be  able  to 
speak  except  from  what  then  took  place,  while  to  say  nothing 
of  the  opinion  of  Mr.  Geddes,  whatever  it  may  have  been, 
his  testimony  concerning  the  acts,  conversation  and  conduct 
01  the  plaintiff,  several  years  before  that,  and  on  repeated 
occasions,  show  in  my  judgment  that  his  mind  was  then  not 
only  feeble  but  that  it  was  disordered  to  a  very  considerable 
extent,  and  no  attempt  has  been  made  to  prove  that,  since 
that,  as  he  grows  older,  the  general  character  of  his  mind 
has  improved.  I  think  the  defendant  should  not  be  allowed 
to  claim  that  the  plaintiff  was  competent  to  contract,  in  so 
important  a  transaction  as  this  was.  He  would  not  trust  to 
any  will  that  the  plaintiff  should  make  in  his  favor,  because 
ho  alleged  George  would  break  it.  But  how  could  he  fear 
that  George  would  break  such  will,  if  the  testator  was  of 
sound  mind,  and  competent  to  make  it.  But  stronger 
testimony  than  this  to  show  that  William  did  not  consider 
him  competent,  is  to  be  found  in  the  argument  which  he 
obtained  for  the  working  of  the  farm  for  the  five  years ;  for 
the  purpose  ot  being  boss  himself,  and  securing  to  himself 
among  other  things,  the  sole  right,  not  only  to  sell  products 
and  stock,  when  and  how  he  pleased,  but  to  purchase  also 
as  he  pleased. 

I  will  refer  to  one  other  fact  which  W7as  established, 
that  the  defendant  in  order  to  induce  him  to  make  these 
conveyances,  told  him  that  George  was  about  to  have  a 
committee  appointed  over  him,  and  urged  for  that  reason 
the  speedy  execution  of  the  papers.  This  was  not  in  any 
way  denied  by  the  defendant,  and  the  failure  to  deny  it, 
was  not  from  inadvertence,  for  the  plaintiff  testified  to  it 
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three  times  in  his  several  examinations.  If  it  was  untrue 
it  is  of  itself  evidence  of  falsehood  and  fraud  on  the  part  of 
the  defendant,  and  also  that  the  defendant  must  have  known 
that  the  mind  of  the  plaintiff  was  very  weak.  And  if  it 
was  true,  and  William  did  not  mean  to  cheat  the  plaintiff 
in  the  execution  of  the  papers,  it  furnishes  evidence  that 
the  plaintiff  was  considered  by  George  to  be  then  incom- 
petent to  manage  his  affairs ;  and  that  the  defendant  also 
believed  so,  and  that  it  was  probable  such  an  attempt,  if 
made  by  George,  would  be  successful.  In  either  aspect  it 
appears  to  me  to  be  fatal  to  the  conveyances. 

A  number  of  other  questions  are  presented  by  the  case, 
but  I  am  satisfied  that  this  judgment  should  be  reversed,  as 
well  upon  the  questions  of  evidence  which  have  been 
adverted  to,  as  upon  the  findings  of  the  referee;  I  think,  the 
case  shows  a  much  stronger  one  for  an  interference  to  set 
aside  the  conveyance,  than  was  that  of  Whelan  agt.  Whelan, 
(3  Cow.,  537,  572 ;)  Brice  agt.  Brice,  (5  Barb.,  533,)  & 
Voorhees  agt.  Voorhees,  (29  N.  F.,  463,  467.) 

The  case  is  still  stronger  in  favor  of  the  plaintiff  in  regard 
to  the  bill  of  sale.  It  is  perfectly  clear  to  my  mind,  that 
the  plaintiff  only  intended  to  give  the  use  of  the  personal 
property  to  the  defendant,  and  that  for  one  year  only.  In 
regard  to  that,  Mr.  Vann  testified,  that  when  the  parties 
came  to  the  office  of  Raynor  &  Vann,  the  plaintiff  expressed 
his  intention  of  giving  the  personal  property  to  William, 
and  he  speaks  of  this  property  having  been  the  subject  of 
conversation  in  the  second  interview.  In  this,  I  have  no 
doubt  he  was  mistaken,  he  was  not  the  person  with  whom 
they  consulted.  It  was  his  partner  with  whom  they  talked, 
and  who  advised  them  what  to  do,  and  although  Mr.  Vann 
was  his  co-partner,  and  doubtless,  heard  much  of  what  was 
Baid.  he  might  well  have  mistaken  as  to  whether  anything 
was  said  about  the  personal  property,  (except  the  $600  in 
the  savings  bank,)  in  the  second  interview,  and  also  whether 
the  proposition  to  let  the  defendant  have  the  personal  prop- 
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erty,  occurred  at  an  early  or  late  stage  of  the  third  interview} 
at  all  events,  his  testimony  in  that  respect,  is  in  direct  con- 
flict with  that*  of  the  defendant  as  well  as  of  the  plaintiff. 
Neither  of  them  state  that  anything  was  said  about  this 
personal  property  previous  to  the  third  interview,  or  that  it 
was  at  an  early  part  of  that  interview,  and  there  is  no  con- 
tradiction between  them  in  the  fact  that  the  plaintiff  did 
not  propose  to  give  it  to  him  at  any  time.  It  nowhere 
appears  from  the  testimony  of  William  that  his  father  agreed 
to  give  him  the  property,  but  he  says  expressly  that  his 
father  proposed  to  give  him  the  use  of  it,  and  he  does  not 
in  any  way  state  the  length  of  time  such  use  was  to  be 
given,  nor  does  he  even  state  that  in  any  way,  except  by 
the  language  used  in  the  bill  of  sale,  any  intention  was 
manifested  to  give  him  the  property  as  his  own.  And  yet, 
before  he  was  examined,  his  father  had  testified,  "  I  told 
William,  I  should  hang  on  to  the  personal  property  any 
way,"  then  he  wanted  some  paper  to  keep  George  from 
suing  him  for  the  use  of  it  after  I  was  dead;  I  asked 
Ray  nor  if  he  had  got  that  thing  up  to  keep  George  off,  and 
he  said  yes  ;  he  brought  it  to  me  and  I  signed  it;  I  did  not 
know  what  it  was;  George  was  not  there;  I  sat  back  and 
did  not  say  much.  Willie  would  put  in  before  I  had  a 
chance;  William  would  not  sign  any  mortgage  to  me  until 
I  signed  the  paper  to  keep  George  off." 

Again  he  testified,  "I  had  told  them  at  Raynor's  office, 
that  I  would  not  let  William  have  the  personal  property; 
then  Raynor  advised  William  to  buy  the  personal  property, 
and  William  did  not  make  much  reply ;  I  offered  to  sell  it 
to  him,  but  he  would  not  buy  it,  then  I  offered  to  give  him 
the  use  of  it  for  a  year  ;  and  then  he  wanted  the  writing 
got  up  to  keep  George  from  making  him  pay  for  the  use 
of  it." 

When  William  was  called  as  a  witness  he  testified,  "I 
wanted  control  of  the  whole;  he  said  he  would  give  me  a 
deed  of  the  whole,  but  he  wanted  to  keep  the  personal 
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property  ;  I  told  him  I  could  not  afford  to  work  and  raise 
grain  and  keep  cattle,  hogs  and  hens,  and  whenever  there 
was  a  pound  of  butter  to  sell  it  was  his,  and  he  was  to  have 
the  money ;  he  said  then  he  would  give  me  the  use  of  the 
personal  property ;  I  told  him  I  wanted  something  to  show 
that  in  case  he  should  be  taken  away,  George  could  not 
sue  me  for  the  use  of  the  personal  property ;  said  he  would 
fix  it  so  he  could  not."  So,  that  the  only  testimony  there 
is  to  fix  and  limit  the  use  is  that  of  the  plaintiff,  who  states 
it  was  for  one  year,  and  this  is  not  contradicted  by  the 
defendant. 

Now,  it  is  not  enough  in  such  a  case  as  this  that  the  bill 
of  sale  may  have  been  read  to  the  plaintiff,  for  it  is  apparent 
from  the  whole  case,  that  the  plaintiff  would  not  have 
executed  it,  if  he  had  not  been  improperly  led  to  believe 
that  it  only  transferred  the  use  of  the  property  for  one 
year. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs,  to  abide  the  event. 

MORGAN,  J. — This  being  an  equity  case,  the  exceptions 
are  not  to  be  viewed  with  the  same  strictness  as  in  actions 
at  law. 

It  is  supposed  that  an  error  was  committed  by  the 
referee  in  refusing  to  allow  Mr.  Geddes  to  testify  whether, 
in  his  judgment,  the  plaintiff  would  be  easily  persuaded  to 
do  an  act  dictated  by  any  person  he  considered  his  friend. 
Mr.  Geddes  had  already  been  permitted  to  give  his  opinion 
of  the  plaintiff's  ability  to  transact  business,  and  as  to  his 
soundness  of  mind.  He  had  testified  that  in  his  opinion,  he 
was  a  man  of  inferior  mind,  badly  shattered  by  bad  habits, 
and  that  he  was  never  sound  in  his  mind  since  he  knew  him  ; 
and  he  gave  illustrations  to  fortify  his  opinion.  It  seems  to 
me,  therefore,  that  it  was  very  much  in  the  discretion  of  the 
referee,  whether  the  examination  should  go  further  and  Mr. 
Geddes  be  permitted  to  state  his  opinion  upon  a  hypothetical 


278  1XEW  YOEK  PRACTICE  BEPOETS. 

Brand  agt.  Brand. 

case.  I  have  no  recollection  of  any  such  exception,  and 
while  I  do  not  deem  it  of  sufficient  importance  to  call  for  a 
new  trial,  I  am  ready  to  acquiesce  in  the  views  of  my  brethren 
upon  the  point,  and  agree  to  a  new  trial  if  they  deem  it  of 
sufficient  importance  to  call  for  one. 

Another  objection  is,  that  the  mortgage  did  not  provide 
for  the  payment  of  the  $1,400  to  George  S.  Brand.  But 
the  deed  did  make  that  provision  and  referred  to  the  mort- 
gage, which  was  silent  on  the  subject  as  to  whom  the 
payment  of  the  $1,400  was  to  be  made.  In  the  absence 
of  the  condition  contained  in  the  deed,  it  is  true  the  pay- 
ment of  the  $1,400  would  have  to  be  made  to  the  admin- 
istrators of  the  grantor.  But  the  defendant  having  accepted 
the  deed  is  clearly  bound  by  the  condition,  notwithstanding 
the  language  of  the  mortgage.  If  both  are  left  to  operate,' 
then  the  defendant  would  be  required  to  pay  $1,400  to  his 
brother  George,  and  another  $1,400  to  the  plaintiff's 
administrators.  But  the  t-ase  is  too  clear  to  admit  of 
argumentation,  that  the  language  of  the  mortgage  failed  to 
express  in  full  the  agreement  of  the  parties,  and  a  court  of 
equity  would  have  no  difficulty  in  correcting  it,  so  as  to 
conform  to  the  condition  of  the  deed,  and  the  real  contract 
entered  into  between  the  parties. 

A  good  deal  of  stress  is  laid  upon  the  mistake  of  the 
referee  in  estimating  the  amount  secured  to  George  S. 
Brand,  and  a  close  calculation  is  made  to  show  that  he  did 
not  obtain  as  much  by  the  settlement  as  was  charged  to 
him.  I  have  not  called  to  my  aid  the  Northampton  tables, 
to  ascertain  what  a  nice  calculation  would  furnish  as  the 
net  result  of  the  settlement.  It  is  clear  that  the  referee  did 
not  attempt  to  state  the  amount  with  accuracy,  nor  did  the 
parties  when  they  entered  into  the  arrangement,  make  any 
such  calculation.  A  mistake  of  the  referee  in  that  respect 
in  not  fatal  to  the  judgment;  no  doubt  it  was  discretionary 
with  the  plaintiff  to  secure  to  his  son  George,  any  sum  he 
pleased  as  his  portion  of  his  property ;  he  fixed  the  sum 
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after  a  good  deal  of  discussion  about  it;  and  it  is  not  for  the 
court  to  break  up  the  arrangement,  because  he  did  not  make 
it  larger. 

If  the  plaintiff  was  not  over-reached  or  misled  by  the 
defendant,  the  inadequacy  of  the  sum  has  but  very  little,  if 
anything,  to  do  with  the  merits  of  the  case. 

It  is  said  the  referee  has  found  as  a  fact,  that  the  plaintiff 
still  lives  with  the  defendant,  eats  at  his  table,  and  has  his 
wants  kindly  provided  for,  and  yet,  evidence  was  excluded 
to  show  the  contrary.  The  evidence  set  out  in  the  case, 
does  not  affirmatively  show  whether  the  old  gentleman  is, 
or  is  not,  kindly  treated  by  the  defendant,  but  shows  that  he 
still  lives  with  the  defendant,  and  eats  at  his  table.  The 
offer  was  in  general  terms  to  show  how  he  was  treated.  If 
that  fact  was  material,  the  evidence  ought  to  have  been 
admitted.  The  offer,  however,  was  not  pointed  enough  to 
show  that  the  defendant  had  treated  his  father  unkindly  or 
failed  to  provide  for  his  wants.  But  the  provision  in  the 
deed  of  settlement,  was  drawn  so  as  to  permit  the  old 
gentleman  to  take  his  board  elsewhere,  in  case  he  did  not 
prefer  to  remain  in  the  defendant's  family.  It  is  very 
suggestive  that  the  old  gentleman  still  lived  with  the 
defendant,  and  eat  at  his  table,  when  he  could  have  run  over 
to  his  son  George's  house  in  a  minute's  time,  and  had  his 
wants  supplied.  The  whole  case  seems  to  support  the 
evidence  that  the  plaintiff  was  not  suffering  from  bad  treat- 
ment in  the  defendant's  family.  As  the  offer  of  evidence 
objected  to,  did  not  necessarily  point  out  any  ill  treatment 
in  the  defendant's  family,  it  is  not  of  sufficient  consequence 
perhaps,  to  call  for  a  new  trial. 

It  is  also  objected,  that  the  fact  mentioned  by  the 
defendant  to  the  old  gentleman,  that  George  was  about 
to  institute  proceedings  to  put  him  under  guardianship,  is 
conclusive  evidence  that  the  defendant  brought  improper  in- 
fluence to  operate  upon  the  plaintiff,  to  induce  him  to  make 
the  settlement. 


280       NEW  YORK  PRACTICE  REPORTS. 


Brand  aart.  Brand. 


It  does  not  appear  affirmatively  that  his  son  George 
threatened  to  institute  any  such  proceedings — but  it  seems  to 
have  been  taken  for  granted  on  the  trial,  that  he  had  made 
such  threats.  The  question  was  not  asked  George. 

Without  doubt,  such  a  fact  if  unfounded,  or  if  well  founded, 
if  it  was  used  to  persuade  the  plaintiff  to  do  an  act  which 
he  would  not  otherwise  be  likely  to  do,  ought  to  be  sufficient 
to  induce  the  court  to  break  up  the  settlement. 

While  the  evidence  does  not  satisfactorily  show  that  this 
fact  in  any  manner  influenced  the  plaintiff  in  making  the 
settlement,  it  called  upon  the  defendant  to  show  on  his  part 
that  it  was  fairly  made,  and  that  every  opportunity  was 
afforded  to  the  plaintiff  to  understand  the  act  he  was  about 
to  perform,  and  as  the  plaintiff  was  confessedly  a  weak 
minded  man,  and  easily  per*suaded  to  adopt  a  particular 
course  of  conduct  at  the  instance  of  the  defendant,  the  court 
should  require  the  most  satisfactory  proof,  that  the  act 
performed  was  his  own  act,  while  in  a  condition  not  only 
to  understand  its  effect,  but  sufficiently  independent  to  re- 
frain from  its  performance  if  he  did  not  approve  of  it. 

And  this  brings  us  to  the  inquiry  whether  the  evidence 
of  Mr.  Vann,  the  attorney,  was  admissible  to  show  that  the 
plaintiff'  was  fully  informed  of  the  effect  of  the  settlement 
before  it  was  made;  for  without  his  evidence,  I  have  no 
hesitation  in  saying  that  the  settlement  ought  to  be  set 
aside. 

In  my  opinion  his  evidence  was  admissible  for  that  pur- 
pose. The  grounds  of  objection  are  fully  stated  in  the  case. 
It  appears  that  Mr.  Richard  Raynor  drew  the  papers,  and 
that  Mr.  Vann  was  his  partner  and  heard  the  conversation 
between  the  parties,  and  read  over  the  papers  carefully  to 
the  plaintiff.  There  were  at  least  three  interviews  in  which 
the  terms  of  the  settlement  were  freely  discussed. 

The  first  day  the  bargain  fell  through,  because  the  plaintiff 
was  unwilling  to  give  a  bill  of  sale  of  his  personal  property. 
The  next  day  the  plaintiff  went  again  to  the  office  with  his 
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son  George,  and  canceled  the  deed,  and  he  afterwards  con- 
cluded to  accede  to  the  requirements  of  the  defendant,  and 
went  back  again  to  Raynor's  office,  and  the  writings  were 
completed.  Mr.  Vann  says,  he  is  not  sure  that  William  was 
present  all  the  time  the  old  man  was ;  but  no  objection  was 
taken  that  any  of  the  conversations  took  place  in  the  absence 
of  William. 

The  objection  is,  that  Vann  was  one  of  the  attorneys 
of  the  plaintiff  at  the  time,  and  the  conversations  were  con- 
fidential— and  that  since  the  transaction,  Raynor  &  Vann 
have  refused  to  act  as  counsel  for  the  plaintiff,  on  the  ground 
that  they  were  counsel  for  William.  After  the  testimony 
was  closed,  the  plaintiffs  counsel  moved  to  strike  out 
Vann's  evidence,  upon  the  ground  that  William  received 
advice  from  Raynor  &  Vann,  with  reference  to  the  convey- 
ance, and  acted  as  counsel  for  both  parties  in  said  interviews, 
and  that  the  statements  of  both  parties  were  privileged. 
Another  ground  for  the  motion  was,  that  Raynor  &  Vann 
were  not  the  regular  attorneys  or  legal  advisers  of  either 
party  prior  to  the  interviews,  but  were  employed  and  paid 
by  both  parties  for  their  advice  and  services.  And  especially 
because  Raynor  &  Vann  must  have  known  from  what  had 
taken  place  at  the  second  interview,  that  there  would  be  a 
law-suit  on  account  of  George's  hostility  to  the  settlement, 
and  therefore,  the  statements  made  at  that  interview  were 
privileged. 

These  objections  are  frivolous,  except  so  far  as  they  involve 
the  question  as  to  whether  the  statements  of  the  plaintiff 
were  privileged  communications.  The  attorneys  were  the 
legal  counsel  and  advisers  of  both  parties  at  the  time,  so  far 
only  as  the  form  of  the  settlement  was  concerned.  But  it 
seems  Mr.  Raynor  took  it  upon  himself  to  advise  the  old 
man  not  to  make  such  a  settlement,  and  suggested  that 
$•225  a  year  was  not  sufficient  for  his  support. 

But  no  objection  is,  or  can  be  taken  to  this  friendly 
admonition.  The  parties  were  there  to  make  their  own 
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arrangements 5  and  it  is  an  entire  misapprehension  to  sup- 
pose that  any  law-suit  was  contemplated  at  the  time,  or 
that  any  statements  were  made  or  advice  given  in  expecta- 
tion of  a  law-suit. 

Nor  is  there  the  slightest  pretext  for  saying  that  any  of 
the  matters  disclosed  by  Mr.  Vann,  were  confidentially  or 
professionally  intrusted  to  him  or  his  partner  Mr.  Raynor, 
by  the  old  gentleman  or  by  his  son  William.  It  would  be  a 
waste  of  time  to  take  up  the  matters  sworn  to  one  by  one, 
in  order  to  show  that  none  of  them  were  confidentially  com- 
municate:! to  Mr.  Vann.  They  were  not  stated  to  him  in 
order  to  obtain  his  advice  as  counsel  to  regulate  their  future 
conduct,  but  to  enable  him  to  draw  the  papers.  They 
were  the  statements  of  both  parties,  and  not  the  secret  of 
either,  so  as  to  require  concealment.  Doubtless,  the 
authorities  are  not  all  one  way  in  relation  to  the  admission 
of  this  species  of  evidence ;  but  since  the  decision  of  the 
court  of  appeals  in  Whiting  agt.  Barney,  (30  N.  IT.,  333,) 
the  law  must  be  considered  as  settled  in  this  state  that  the 
attorney  may  testify  to  a  negotiation  or  bargain  between 
the  parties,  when  he  had  been  mutually  consulted  by  them. 
And  so  it  seems  when  only  one  of  the  parties  consults  the 
attorney.  (Prouty  agt.  Eaton,  41  Barb.,  410,  and  see 
JOHNSON,  J.,  (p.  416,)  as  to  what  was  decided  in  Whiting 
agt.  Barney,  (38  Barb.,  398,)  and  subsequently  overruled  in 
30  N.  F.,  330.) 

I  am  clearly  of  opinion  that  the  case  of  Whiting  agt. 
Barney,  controls  this  case  and  that  the  testimony  of  Vann 
was  admissible  as  to  what  transpired  between  the  parties 
at  the  time  of  the  negotiation  in  Mr.  Raynor's  office. 

But  there  is  another  ground  upon  which  the  evidence 
•was  admissible.  The  plaintiff  himself  had  already  testified 
to  the  same  matters,  and  thus  waived  any  right,  he  had  to 
keep  the  matter  secret  or  privileged  from  disclosure.  This 
is  too  obvious  to  be  seriously  questioned. 

At  the  time  of  the  trial,  Mr.  Vann  had  dissolved  his  con- 
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nection  with  Ray  nor,  and  had  no  further  interest  in  the  suit} 
he  was  the  partner  of  Mr.  Fuller,  the  plaintiff  'a  attorney, 
and  his  evidence  was  entitled  to  full  credit;  he  testified 
without  bias,  and  in  such  a  manner  as  to  command  the 
fullest  confidence  in  his  statements.  And  I  think,  no  one  can 
read  his  testimony,  without  coming  to  the  conclusion  that 
the  old  gentleman  was  fully  informed  of  the  consequences 
of  the  act  he  was  about  to  perform.  The  subject  of 
the  bill  of  sale  was  fully  explained  to  him,  and  led  to  the 
abandonment  of  the  settlement  the  first  day  ;  afterwads 
he  agreed  to  it,  and  told  some  of  his  neighbors  that  he  had 
parted  with  all  his  property.  When  it  is  recollected  that 
he  broke  off  the  first  negotiation,  because  his  son  insisted 
upon  the  bill  of  sale,  it  can  hardly  be  said  that  he  did  not 
know  what  it  was.  If  he  had  any  capacity  for  business,  he 
must  have  known  that  he  was  required  to  sign  it  before 
William  would  consent  to  enter  into  the  arrangement. 
After  a  good  deal  of  hesitation,  and  without  any  undue  in- 
fluence, as  it  seems  to  me,  he  consented  to  sign  it,  with 
certain  restrictions  dictated  by  himself. 

If  the  case  is  one  where  the  referee  has  a  right  to  find 
upon  the  evidence,  that  the  plaintiff  was  not  of  unsound 
mind,  it  was  also  a  case  where  I  think,  he  had  a  right  to 
find,  that  the  settlement  was  not  obtained  by  the  fraud  or 
undue  influence  of  the  defendant.  If  Mr.  Vann's  evidence 
is  to  be  credited,  then  it  is  entirely  clear  that  the  plaintiff 
was  reckless  in  his  statements  as  to  what  took  place  between 
him  and  his  son  William,  and  very  little  if  any  credit  could 
be  placed  in  what  he  said.  The  testimony  of  William  was 
clear  and  straight-forward. 

Nothing  appeared  in  his  evidence  to  show  that  he  had 
attempted  to  make  out  a  case  by  suppressing  the  trutii  or 
exaggerating  it.  And  it  was  corroborated  in  many  im- 
portant details  by  the  evidence  of  Irving  Brand  and  his 
neighbors.  While  I  am  entirely  satisfied  with  the  judgment, 
I  shall  be  glad  to  have  the  case  submitted  to  a  jury  for  their 
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determination.  When  they  have  seen  the  witnesses  and 
heard  them  testify,  and  weighed  the  evidence,  their  verdict 
ought  to  be  satisfactory  to  both  parties.  If  the  case  goes 
back  for  a  new  trial,  the  referee  should  be  discharged  and 
issues  settled.  The  only  two  questions  of  importance  are, 
first,  whether  the  plaintiff  was  of  sound  mind  when  he 
made  the  settlement,  and  if  so,  whether  the  settlement  was 
procured  by  fraud  or  undue  influence.  The  referee  may 
have  mistaken  the  character  of  the  witnesses  and  the  import 
of  the  evidence.  No  one  is  a  good  judge  of  his  own  bias  in 
such  a  case,  and  I  may  have  been  misled  by  it.  All  that 
can  be  claimed  is,  that  my  conclusions  were  honestly  drawn 
from  the  facts  as  they  appeared  to  me  on  the  trial. 

BACON,  J. — I  am  not  prepared  to  say  that,  on  the  merits 
of  this  case,  I  should  be  disposed  to  differ  from  the  conclu- 
sions of  the  learned  referee  touching  the  mental  capacity  of 
the  plaintiff,  and  his  freedom  from  such  influences  as  the 
law  has  stamped  as  undue  and  illegitimate.  On  such  ques- 
tions, much  is  necessarily  submitted  to  the  judgment  and 
good  sense  of  a  referee,  which  the  court  that  does  not  see 
the  witnesses,  and  has,  therefore  an  imperfect  opportunity 
to  judge  of  the  bearing  and  reliability  of  their  testimony, 
cannot  so  well  appreciate. 

Without,  therefore,  expressing  any  opinion  on  the  main 
facts  disclosed  by  the  testimony,  and  waiving  their  consid- 
eration, I  shall  vote  for  a  reversal  of  the  judgment  and  the 
granting  of  a  new  trial  solely  upon  the  erroneous  ruling  of 
the  referee,  as  I  consider  it,  on  a  single  point.  It  is  the  re- 
jection of  the  question  propounded  to  the  witness,  George 
Geddes,  at  the  249th  folio  of  the  case.  The  principle  of 
law  involved  in  this  point  is  fully  discussed  in  the  opinion 
of  my  brother  FOSTER,  and  the  authorities  cited,  which 
show,  in  my  judgment,  that  the  question  was  entirely 
proper  and  should  have  been  allowed.  What  weight  might 
have  been  attached  to  the  testimony  is  not  a  subject  of  dis- 
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cussion,  but  that  it  was  competent,  I  think,  is  very  clear 
from  the  authorities.  The  rule  is  well  stated  in  the  case  of 
Colin  agt.  Haslam,  (7  Barb.  314.)  that  on  a  question  of 
mental  capacity  the  opinion  of  an  intimate  acquaintance  as 
to  such  condition  is  competent  when  connected  with  facts 
and  circumstances  within  his  knowledge,  and  disclosed  by 
him  in  his  testimony  as  the  foundation  of  his  opinion,  Mr. 
Geddes  stood  in  this  relation  substantially  to  the  plaintiff, 
and  he  disclosed  facts  and  circumstances  which  well  quali- 
fied and  authorized  him  to  express  an  opinion  on  the  precise 
point  on  which  it  was  proposed  to  interrogate  him. 

It  may  be  well  also,  in  case  of  a  new  trial  to  express  an 
opinion  as  to  the  competency  of  the  evidence  given  by  the 
witness  Vann,  which  was  received  by  the  referee  under 
the  objection  that  the  matters  he  testified  to,  being  the  com- 
munic.itioii  of  a  client  to  his  counsel,  they  were  received 
under  the  professional  seal  of  secrecy,  which  could  not  be 
broken  without  the  express  assent  of  the  client.  Perhaps 
the  rule  is  not  yet  established  in  this  state,  (although  there 
are  stoug  intimations  to  that  effect,)  that  where  a  party 
offers  himself  as  a  witness,  he  may  be  interrogated  as  to  any 
admissions  or  statements  made  to  his  counsel,  and  the 
counsel  may  be  examined  as  to  the  same  matters  by  the 
opposing  p;irty,  either  in  chief  or  by  way  of  impeachment. 
If  it  were  necessary,  I  think,  I  should  be  prepared  to  hold 
this  dortrine.  But  on  another  ground,  the  evidence  of 
Vann  was  competent.  The  communications  which  passed 
between  the  plaintiff  and  Vann,  were  not  in  reference  to 
any  suit  then  pending  or  contemplated.  They  were  made 
with  the  object  of  avoiding  any  legal  controversy  by 
bringing  about  an  amicable  arrangement,  and  witli  a  view 
to  the  future  conduct  arid  relations  of  the  plaintiff  and  his 
son  the  defendant.  The  case  of  Whiting  agt.  Barney,  (30 
JV.  i",  330,)  holds  that  the  rule  which  protects  the 
disclosure  of  professional  communications  of  clients  to 
their  attorneys  only  extends  to  such  communications  as 
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have  relation  to  some  suit,  or  other  judicial  proceeding  then 
pending,  or  anticipated.  Within  this  rule,  the  evidence 
objected  to  was  clearly  competent,  and  was  properly  re- 
ceived by  the  referee. 

But  on  the  ground  heretofore  stated,  I  am  in  favor  of 
reversing  the  judgment  and  sending  the  case  to  a  jury,  as 
one  very  proper  to  be  passed  upon  by  them,  on  the  issues 
of  the  mental  capacity  of  the  plaintiff,  and  the  alleged 
fraud,  or  undue  influence  of  the  defendant. 


NOTE. — A  very  short'explanation  only  (if  any),  ia  necessary  in  the  case  of  Brand 
agt.  Brand  which  occupies  nearly  this  entire  number.  It  will  be  seen  at  once  that 
it  is  a  leading  case,  and  is  nearly  parallel  with  the  case  of  Whelan  agt.  W/ielan,  3 
Cowen,  537,  which  occupies  53  pages  of  that  book.  It  involves  not  only  the  import- 
ant question  of  "  undue  influence"  contained  in  Whelan  agt.  Whelan,  but  also  the 
very  important  question  of  "privileged  communications  ;"  both  of  which  questions 
are  discussed  with  great  ability  by  Judge  FOSTER. — REP. 
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SUPREME  COURT. 
ELIZABETH  E.  LILLIE  agt.  WILLIAM  SHERMAN  et  al. 

A  decree,  in  1870,  of  a  mortgage  foreclosure,  npon  a  mortgage  given  in  1860,  directing 
that  the  plaintiff'  be  paid  the  sum  of  -  dollars,  from  the  proceeds  of  the  sale, 
means  "dollars"  in  the  present  legal  tender  currency  of  the  United  States. 

If  the  plaintiff  is  entitled  to  payment  in  gold,  the  error  in  the  decree  is  a  judicial  one 
aud  cannot  be  corrected  on  motion. 

Monroe  Special  Term,  March,  1870. 

ACTION  brought  to  foreclose  a  mortgage  executed  in 
1860.  A  decree  of  foreclosure  was  made  in  January,  1870, 
directing  a  sale  of  the  premises  by  the  sheriff  of  Wayne 
county,  and  the  payment  to  the  plaintiff,  from  the  avails, 
of  $3,555  92,  and  costs. 

Pending  the  notice  of  sale  on  such  decree,  the  plaintiff 
made  a  motion  to  amend  the  decree  by  directing  payment 
to  the  plaintiff  in  gold  or  its  equivalent. 

The  second  mortgagee  opposed  the  motion. 

HENRY  R.  DURFEE,  for  the  motion, 

Cited  Hepburn  agt.  Griswold,   U.  S.  supreme  court,  March 
1870. 

CHARLES  McLouTH,  opposed, 

Argued  the  points: 

I.  The  court  has  not  the  power  to  amend  a  judgment  or 
decree  in  substance.     (Code,  §  173.) 

II.  The  error,  if  any,  is  a  judicial  one,  which  cannot  be 
corrected  on  motion.     (Hotaling  agt.  Marsh,  14  Abb.,  161  j 
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Clark  agt.  Hall,  7  Paige,  382 ;  N.  Y.  Ice  Co.  agt.  N.  W. 
Ins.  Co.,  32  Barb.,  534;  Barnard  agt.  Bruce,  21  Hoiv., 
3GO.) 

III.  If  any  motion    could   be  sustained,  it  should  be  a 
motion  for  a  rehearing,  alleging  mistake,  &c.    (Same  cases.) 

IV.  The  mortgage  debt,  which  by  the  case  of  Hepburn 
fcgt.  Griswold,  might  have  been  payable  in  gold,  merged  in 
the  judgment.     The  amount  payable  on  that  judgment  may 
be  satisfied  with  any  currency  which  would  pay  a  debt  con- 
tracted at  the  date  of  the  judgment.     (Stackpole  agt.  Piob- 
bins,  47  Barb.,  212;  Suydam  agt.  Barber,  18  N.  Y.,  468; 
Goodrich  agt.  Dunbar.  17  Barb.,  644.) 

DWIGHT,  J. — I  think  the  motion  must  be  denied.  The 
judgment  adjudicated  that  there  was  due  to  the  plaintiff 

the  sum  of dollars,  and  directs  that  amount  to  be  paid 

to  her  from  the  proceeds  of  the  sale.  There  is  no  ambi- 
guity in  the  terms  of  the  decree.  The  term  "dollars"  there 
used,  meant  only  dollars  in  the  present  legal  tender  currency 
of  the  United  States.  If  upon  the  facts  of  the  case,  the 
plaintiff  was  entitled  to  a  greater  sum,  or  to  payment  in  a 
currency  of  a  greater  value,  the  error  in  the  decree  was  a 
judicial  one,  and  cannot  be  corrected  on  motion.  (Ilota- 
ling  agt.  Marsh,  14  Abb.,  161;  Clark  agt.  Hall,  7  Paige, 
3S2;  N.  Y.  Ice  Co.  agt.  N.  W.  Ins.  Co.,  32  Barb.,  534; 
Barnard  agt.  Bruee,  21  How.,  360.) 

Motion  denied  with  $10  costs. 
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SUPREME  COURT. 

FANNIE  P.  COTTLE,  appellant,  agt.  LEVINUS  VANDERHEYDEN, 
general  guardian  of  CHARLES  L.  PETREE,  a  minor,  res- 
pondent. 


An  adult  married  daughter  is  entitled  to  administration  of  her  father's  estate,  in 
preference  to  the  guardian  of  her  brother,  the  minor  son  of  the  intestate. 

Guardians  should  only  be  entitled  to  letters  of  administration,  in  the  event  there  is 
no  adult  relative  who  is  competent. 


Fourth  Judicial  Department. 

General  term  at  Buffalo,  first  Monday  of  June,  1870. 

Present,  Hon.  JOSEPH  MULLIN,  Presiding  justice,  Hon. 
THOMAS  A.  JOHNSON,  and  Hon.  JOHN  L.  TALCOTT,  Associate 
justices. 

APPEAL  from  an  order  of  the  surrogate  of  Herkimer 
county,  appointing  the  respondent,  Levinus  Vanderheyden, 
general  guardian  of  Charles  L.  Petree,  a  minor,  as  adminis- 
trator of  the  estate  of  Joram  Petree,  deceased. 

On  the  16th  day  of  October,  1869,  Joram  Petree  died  at 
Little  Falls,  Herkimer  county,  his  place  of  residence,  intes- 
tate. He  left  no  widow.  His  next  of  kin  entitled  to  his 
estate  were,  a  daughter,  Fannie  P.  Cottle,  wife  of  0.  O. 
Cottle  of  Buffalo,  and  a  son,  Charles  L.  Petree  of  Little 
Falls.  The  daughter  was  upwards  of  twenty-one  years  of 
age;  the  son  was  a  minor,  seventeen  years  of  age. 

On  the  9th  day  of  December,  1869,  the  daughter  filed 
her  petition  with  the  surrogate  of  Herkimer  county  for 
letters  of  administration  upon  her  father's  estate. 

Levinus  Vanderheyden,  a  resident  of  the  city  of  Troy, 
having  procured  himself  to  be  appointed  general  guardian 
VOL.  XXXIX.  19 
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of  the  minor  son,  Charles  L.  Petree,  notified  the  surrogate 
that  he  should  claim  the  administration,  and  requested  the 
surrogate  not  to  grant  letters  to  the  daughter,  and  filed  his 
petition,  upon  which  a  citation  was  issued  to  the  daughter, 
requiring  her  to  show  cause  why  administration  should  not 
be  granted  to  him,  Levinius  Vanderheyden,  as  general 
guardian  of  the  minor  son  of  the  intestate.  On  the  return 
day  of  the  citation,  the  daughter  appeared  before  the  sur- 
rogate and  objected  to  the  granting  of  administration  to  the 
guardian,  and  claimed  the  administration  of  her  father's 
estate  in  her  own  right;  and  insisted  that  sh*  as  the  child, 
was  entitled  to  a  preference  over  the  respondent,  who  was 
only  guardian  of  a  minor  child  of  the  intestate. 

The  surrogate  decided  that  a  guardian  of  a  minor  son  was 
entitled  to  administration  in  preference  to  a  daughter  of  full 
age,  and  made  an  order  granting  administration  to  the 
guardian  of  the  minor  son. 

From  -such  order,  the  daughter,  Fannie  P.  Cottle,  ap- 
pealed to  the  supreme  court. 

0.  0.  COTTLE,  for  appellant. 

This  is  an  appeal  from  an  order  or  orders  of  the  surrogate 
of  Herkimer  county,  in  respect  to  the  administration  of  the 
estate  of  Joram  Petree,  deceased. 

On  the  16th  day  of  October,  1869,  Joram  Petree  died 
intestate,  leaving  no  widow,  and  leaving  only  two  children, 
the  appellant,  his  daughter,  of  the  age  of  twenty-seven 
years,  and  one  son,  a  minor,  of  the  age  of  about  seventeen 
years;  an  adult  sister  and  minor  brother. 

The  daughter,  being  ol  full  age  arid  competent  in  her  own 
right  to  administer  upon  her  father's  estate,  on  the  9th  day 
of  December,  1869,  filed  her  petition  for  letters  of  ad- 
ministration and  complied  with  all  the  requirements  of  the 
statute,  including  the  execution  of  a  proper  bond  and  tender 
of  the  surrogate's  fees. 
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The  surrogate  delayed  the  issuing  of  letters  until  the 
respondent,  a  stranger  to  the  blood  and  estate  of  the  intest- 
ate, through  influences  which  do  not  appear  from  the  -re 
turn,  became  possessed  of  the  minor  brother  of  the  appellant. 

Having  as  guardian  secured  the  possession  of  the  minor 
brother,  on  the  17th  day  of  January,  1870,  he  filed  a 
petition  to  obtain  possession  of  the  estate  as  administrator, 
in  hostility  to  the  daughter,  and  procured  a  citation  to  be 
issued.  The  daughter  appeared  on  the  return  day  of  the 
citation  and  set  up  her  prior  proceedings  before  the  surro- 
gate, as  a  bur  to  the  proceedings  of  the  respondent.  She 
also  claimed  the  right  of  administration  for  herself,  and 
offered  if  the  surrogate  decided  that  she  was  not  in  law 
entitled  to  priority  to  establish  the  incompetently  of  the 
respondent  by  evidence.  The  surrogate  postponed  his 
decision  of  the  legal  questions  raised  by  the  appellant  till 
'the  14th  day  of  March,  1870,  when  he  directed  the  entry 
of  an  order  appointing  the  respondent  administrator,  there- 
by overruling  all  of  the  objections  of  the  appellant  and 
rendering  her  proceedings  to  obtain  administration  of  her 
father's  estate  ineffectual. 

The  appellant  immediately  appealed  to  this  court  by  ser- 
vice of  notice  of  appeal  and  filing  the  requisite  bond  and 
stayed  the  issuing  of  letters  of  administration. 

I.  The  appellant,  being  the  only  adult  child  of  the  intestate 
and  there  being  no  widow,  was  entitled  to  administration 
in  preference  to  every  other  person.  (R.  S.  Part  2  Ch.  6 
Title  2,  Sec.  27,  32,  &  33  ;  WicJcwire  agt.  Chapman,  15 
Barl.  302,  304;  Cluett  agt.  Mattice,  43  Baib.  417  420; 
Laics  of  N.  Y.j  1867,  Vol.  2,  p.  1927.) 

The  person  entitled  to  a  preference  in  administration 
cannot  be  excluded  from  her  right,  except  in  the  cases 
enumerated  in  the  statute.  (Harrison  agt.  McMalion  1 
Bradf.  Surrog.  R,  283 ;  Coope  agt.  Lowerre,  1  Barb.  Ch. 
R.,  45;  McGregor  agt.  McGregor,  1  Keyes,  133;  s.  c.,  33 
How.,  456.) 
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The  appellant  was  entitled  to  be  appointed  administratrix 
on  her  own  petition  without  any  citation  to  any  person. 
(Cobb  agt.  Manchester,  37  Barb.,  192.) 

Married  women  are  capable  of  acting  as  administratrixes 
as  though  they  were  single  women.  (Laws  of  N.  T".,  1867, 
Vol.  2,  p.  1927.) 

It  is  believed  that  the  foregoing  establish  the  right  of  the 
appellant  to  a  reversal  of  the  surrogate's  decision  and  to  a 
decree  directing  her  appointment  as  administratrix ;  but  as  a 
contrary  and  erroneous  opinion  has  been  entertained  by 
some  inferior  tribunals,  it  is  hoped  that  this  court,  by  its 
decision  in  this  case,  will  put  an  end  to  the  great  incon- 
venience and  injuries  resulting  to  persons  and  estates  arising 
from  strangers  seizing  upon  estates  by  means  of  an  appoint- 
ment as  guardian  of  some  child  on  whom  they  may  by 
chance  be  able  to  impose,  so  long  as  there  may  be  an  adult 
entitled  to  share  in  the  estate  and  competent  to  administer. 

To  enable  us  the  better  to  understand  the  statute  I  refer 
to  the  state  of  the  law  as  it  existed  prior  to  the  Revised 
Statutes. 

Prior  to  the  time  of  Henry  VIII.  the  clergy  seized  upon 
estates  under  a  claim  of  right  to  administer,  and  history 
informs  us  of  the  result  to  the  estate.  Taylor  agt.  Delancy, 
(2  Games'  Cases  149,)  shows  that  our  statute  of  February  14, 
17S7,  was  taken  from  21st  Henry  VIII,  which  secured  the 
right  of  administration  to  the  next  of  kin,  and  remedied  the 
enormous  evils  resulting  from  administrations  by  strangers, 
by  giving  the  right  to  the  widow  or  next  of  kin,  if  they 
would  accept  the  same. 

Our  statute  of  February,  14,  1787,  (Chap.  19,)  provides 
"  that  where,  any  person  dieth  intestate,  the  widow  or  next 
of  kin,  or  any  of  them,  of  the  deceased  person,  if  they,  or 
either  of  them,  will  accept  the  same,  and  if  not,  some  other 
proper  person  or  persons  shall  be  deputed  to  administer  the 
goods  of  the  intestate." 

And  chap.  38  of  the  laws  of  New  York,  passed  February 
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20th,  1787,  is  substantially  the  same  in  effect  but  expressed 
in  more  modern  language. 

The  attention  of  the  court  is  particularly  called  to  the 
following  preamble  and  statute,  viz. :  Chap.  35  of  laws  of 
New  York,  passed  March  23,  1792,  in  its  preamble  recites: 

"  Whereas  administrations  have  been  frequently  granted 
in  this  state,  upon  the  mere  suggestion  of  the  party  apply- 
ing for  the  same,  without  due  proof  of  the  death  of  the 
person  upon  whose  estate  they  are  granted  •  and  it  has 
happened  that  administrations  have  been  granted  upon  the 
estates  of  persons  who  were  then  living  and  residing  within 
this  state,  and  administrations  are  frequently  granted  to 
persons  in  no  wise  related  to  the  intestate,  and  ivho  procure 
administrations  only  with  a  view  of  appropriating  the  estates 
of  intestates  to  their  own  use  FROM  WHICH  PRACTICES  GREAT 

INCONVENIENCES   ARE   LIKELY   TO    ENSUE." 

For  remedy  whereof, 

I.  Be  it  enacted,  &c.,  that  no  letters  of  administration 
shall  be  granted,  &c.,  until  due  proof  be  made  before  the 
said  judge  or  surrogate,  to  his  satisfaction  that  such  person 
is  dead  and  died  intestate. 

II.  That  when  application  is  made  for  letters  of  adminis- 
tration upon  the  estate,  &c.,  of  any  person  dying  intestate, 
by  any  person  or  persons  not  entitled  to  the  same  as  NEXT  OF 
KIN  TO  THE  INTESTATE,  the  judge  of  the  court  of  probates, 
or  surrogate,  to  whom  such  application  shall  be  made,  shall, 
before  the  granting  of  the  administration,  issue  a  citation  to 
the  next  of  kin  to  the  intestate,  summoning  them  to  appear 
and  show  cause,  &c. 

Thus  it  be  will  be  seen  that  at  an  early  period  of  the 
existence  of  our  state,  the  evils  arising  from  appointing 
strangers  administrators,  had  been  so  great  as  to  attract  the 
attention  of  the  legislature  and  compel  them  to  provide  a 
remedy,  which  they  happily  did,  by  compelling  the  surro- 
gate to  warn  the  next  of  kin  of  the  danger,  and  notify  them 
to  claim  and  protect  their  right. 
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Is  the  evil  any  less  where  persons,  strangers,  obtain 
guardianships  of  minors  for  the  purpose  of  securing  the 
administrations  of  estates  "with  a  view  of  appropriating 
them  to  their  own  use"  ? 

The  statute  of  March  27,  1801,  chap,  77  is  the  next  one, 
but  does  not  materially  change  the  law  upon  this  question. 
(See  Kent  &  Eadclifs  edition  revised,  and  Session  Laws,  Vol. 
1,  p.  217-219,  2d  edition.) 

These  provisions  are  substantially  preserved  in  fhe  Re- 
vised  Laws  of  1813.  (See  act  passed  April  3,  1813,  Vol.  1, 
p.  445.) 

Down  to  the  time  the  Eevised  Statutes  went  into  force 
there  never  had  been  a  law  which  recognized  the  right  to 
appoint  a  guardian  as  administrator  under  any  circumstances. 

I  have  examined  the  statutes  of  a  large  number  of  the 
United  States,  and  the  laws  of  England,  and  find  that  there 
does  not  exist  any  authority  anywhere,  (except  such  as 
may  be  found  in  our  Revised  Statutes,)  for  the  appoint- 
ment of  a  guardian  as  administrator  of  the  estate  of  an 
intestate. 

Therefore,  the  provision  of  the  Revised  Statutes  giving  a 
guardian  any  place  at  all  was  an  innovation  and  should  be 
closely  scanned  to  see  how  far  the  legislature  intended  to 
alter  the  pre-existing  law. 

The  guardian  may  still  be  a  stranger  to  the  blood  and 
estate  of  the  intestate,  and  the  fact  that  he  has  as  a  pre- 
liminary, swallowed  a  minor  and  his  private  estate,  may 
not  diminish  his  capacity  as  administrator  for  consuming 
the  intestate's  estate.  Though  he  may  have  succeeded  in 
getting  possesion  of  a  minor,  body,  soul  and  estate,  he  is 
still  a  stranger,  from  the  appointment  of  whom  as  adminis- 
trator u great  inconveniences  are  likely  to  ensue"  for  remedy 
whereof  the  prior  right  of  administraton  is  secured  to  the 
next  of  kin.  Whatever  ambiguity  there  may  be  about 
section  27,  section  33  was  enacted  at  the  same  time  and 
is  explanatory  of  it,  and  clearly  defines  the  position  of  the 
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guardian  in  accordance  with  reason  and  the  spirit  of  the 
statute. 

That  section  33  is,  <'  If  any  person  who  would  otherwise 
be  entitled  to  letters  of  administration  as  next  of  Join,  shall 
be  a  minor,  such  letters  shall  be  granted  to  his  guardian, 
being  in  all  respects  competent,  in  preference  to  creditors  or 
other  persons." 

The  words  ''  or  other  persons,"  as  used  in  this  section 
have  received  judicial  construction.  Their  meaning  is  clearly 
and  satisfactorily  denned  in  WicJciwire  agt.  Chapman,  (15 
Barb.  302,  304,)  and  Cluett  agt.  Mattice,  (43  Barb.,  417,)  to 
be  persons  not  entitled  to  share  in  the  estate. 

The  respondent  applied  in  the  capacity  of  guardian  of  a 
minor  who  would  otherwise  have  been  entiled  to  letters  of. 
administraton  as  "next  of  kin"  and  his  degree  of  preference 
is  defined  by  section  33,  and  thereby  he  simply  outranks 
"  creditors,"  &c. 

Expressio  unius  est  exclusio  alterius,  is  a  maxim  in  the 
construction  of  statutes.  (STORY,  J.  3  Story's  E.  87  89.) 

And  the  maxim  is  peculiarly  applicable  to  a  case  like  this 
where  the  statute  confers  a  right  which  never  before  ex- 
isted, and  where  an  extension  of  the  interpretation  beyond 
the  express  words  of  the  statute  would  contravene  the 
general  policy  of  the  law. 

The  appellant  applied  as  the  daughter  or  child  of  the  in- 
testate for  letters  in  her  own  right,  and  her  degree  of  pre- 
ference is  defined  by  §  27,  and  thereby  she  outranks  every 
person  except  the  widow. 

The  policy  of  our  law  does  not  favor  administration  by 
strangers.  (Goods  of  Williams,  Tucker's  Surrogates  Rep.  p. 
8 ;  A  relative  who  has  no  interest,  is  a  stranger,  Dai/tons 
Surrogate,  235.) 

The  policy  of  the  system  of  administration  is  to  commit 
administration  to  the  person  having  the  greatest  interest  in 
the  estate.  (8  Gill  and  J.  79,  85 ;  1  Brad.  Surrog.  R.,  495  ; 
2  E.  S.  Chap.  6  Title  2,  Art.  J,  §  14.) 
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In  support  of  the  general  policy  of  the  statute  it  may  be 
well  to  bear  in  mind  that  it  is  the  general  experience  of 
mankind  that  nobody  is  so  competent  to  take  care  of 
property  as  the  owner,  and  one  of  the  chief  rights  of 
property  is  the  right  to  its  control  and  possession,  and  the 
appointment  of  a  stranger  to  the  control  of  an  estate  over 
a  competent  person  largely  interested  therein,  not  only 
contravenes  the  manifest  scope  and  spirit  of  the  statute, 
but  impairs  the  most  essential  rights  of  property  and  is 
repugnant  to  natural  justice,  and  may  be  well  stigmatized 
as  "  practices  from  which  great  inconveniences  are  likely  to 
ensue." 

And  history  is  full  of  the  ft  inconveniences"  which  have 
ensued  to  peoples  and  estates  from  ambitious  or  avaricious 
persons  setting  up  claims  to  control  estates,  or  rule  nations, 
under  the  shadow  of  the  names  of  children  or  minors. 

It  is  a  lamentable  spectacle,  an  orphan  brother  and  sister, 
and  a  contest  over  the  administration  of  their  estate.  But 
the  sister's  controversy  is  not  with  her  brother.  She  is  bat- 
tling to  rescue  her.  brother  as  well  as  their  estate  from  per- 
nicious control.  Her  struggle  is  with  strangers  who  usurp 
her  rights,  grasped  her  property  and  sought  to  rob  her  of 
the  affection  of  her  brother. 

And  one  of  the  ''inconveniences  likely  to  ensue"  from 
granting  administrations  to  strangers  who  can  control  a 
minor,  is  the  inevitable  sundering  of  family  ties,  which  the 
strangers  must  accomplish  before  they  can  place  themselves 
in  a  position  to  contest  the  right  of  the  adult  member  of 
the  family. 

It  is  the  experience  of  courts  that  guardianships  are  fre 
quently  sought  as  a  means  of  obtaining  administration,  and 
in  such  cases,  in  addition  to  the  usual  inconveniences  en- 
suing from  administrations  by  strangers,  we  shall  have  the 
family  ties  sundered  by  the  strangers,  and  it  is  not  often  that 
such  ties  will  be  broken  by  honorable  means,  nor  for  justifi- 
able purposes,  nor  by  worthy  persons. 
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The  clear  reading  of  the  statute  is  in  harmony  with  the 
general  policy  of  the  law  which  prefers  next  of  km  to 
strangers,  and  those  who  are  entitled  to  share  in  the  estate 
to  those  who  are  not,  and  the  relatives  mentioned  in  $  27 
are  entitled  to  preference  over  persons  applying  as  guard- 
ians, who  are  practically  strangers. 

The  contrary  of  these  propositions  was  decided  by  the 
surrogate,  and  his  decree  should  be  reversed  with  costs  to 
be  paid  by  the  respondent,  and  letters  should  be  directed  to 
be  issued  to  the  appellant  upon  her  petition  arid  bond  now 
on  file  with  the  surrogate. 


ARPHAXAD  LOOMIS,  for  respondent. 

By  the  court. — The  order  of  the  surrogate  is  reversed  on 
the  ground  that,  by  the  statute  prescribing  the  order  in 
which  the  next  ot  kin  of  an  intestate  shall  be  entitled  to 
letters  of  administration,  adult  daughters  are  entitled  in 
preference  to  the  guardians  of  minor  sons. 

Sec.  27,  3  E.  S.,  5th  ed.,  p.  158,  prescribes  the  order  in 
which  next  of  kin  shall  be  entitled  to  letters  of  administra- 
tion in  cases  of  intestacy.  It  is  provided  by  §  28  that,  in 
determining  who,  of  a  class,  shall  be  preferred,  that  males 
shall  be  preferred  to  females. 

This  general  provision  is  controlled  by  §  32,  which  de- 
clares that  letters  shall  not  be  granted  to  minors. 

By  §  27  it  is  declared  that  if  any  of  the  several  classes 
mentioned  therein  be  minors,  letters  shall  issue  to  their 
guardians.  If  none  of  the  relatives  of  the  intestate,  or 
guardians  of  minors,  will  accept,  then  letters  are  to  issue  to 
the  creditors  of  the  intestate. 

It  is  quite  obvious  that  guardians  are  not  to  be  appointed 
in  the  same  cases  in  which  their  wards  would  be  entitled  if 
of  full  age. 

If  that  had  been  the  intention  of  the  legislature,  it  would 
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not  have  provided  that  guardians  should  be  entitled-  after 
relatives  and  before  creditors. 

Independent  of  the  statute,  it  would  seem  to  us  to  be 
most  judicious  that  guardians  should  only  be  entitled  in  the 
event  there  is  no  adult  relative  who  is  competent.  (Wick- 
wire  agt.  Chapman,  15  Barb.,  302.) 

The  order  of  the  surrogate  is  reversed  with  costs. 
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COURT  OF  APPEALS. 

WRAY,  respondent,  agt.  RHINELANDER,  exr.,  &c.,  appellant. 
COCKS,  respondent,  agt.  same  appellant. 

Where  a  lease  is  given  for  twenty-one  years,  under  and  in  conformity  to  a  covenant 
contained  in  a  previous  lease  of  the  same  premises  for  a  similar  term,  the  second 
lease  being  given  to  the  owner  of  the  first  lease,  and  containing  covenants  that 
the  lessee,  on  the  last  day  of  the  term,  or  other  sooner  determination  of  the  estate 
thereby  granted,  should  deliver  up  the  premises  "  within  good  and  sufficient 
fence,"  and  also  the  further  covenant  that  the  lessors  should,  at  the  expiration  of 
such  renewal  lease,  either  grant  a  new  lease  of  the  premises  thereby  demised,  for 
the  further  term  of  twenty-one  years  then  next  ensuing  at  such  rent  as  should  be 
determined,  &c.,  &c.,  or  "  pay  unto  the  lessee,  his  executors,  administrators,  or 
assigns,  the  value  in  good  and  lawful  money  of  all  such  stone  and  brick  buildings 
as  may  have  been  erected  by  the  lessee,  his  personal  representatives,  or  assigns, 
on  the  demised  premises  and  be  then  standing  thereon  ;"  and  it  was  also  therein 
provided  how  the  rent  and  the  value  of  the  buildings  were  to  be  ascertained,  and 
it  was  declared  that  the  new  lease,  if  one  was  given,  should  contain  like  coven- 
ants and  conditions  as  were  contained  in  that  of  the  said  renewed  lease,  except 
only  so  far  as  regards  a  further  renewal  of  the  said  lease,  or  the  payment  of  the 
value  of  any  buildings  erected  and  standing  on  the  premises,  and  instead  thereof 
should  contain  a  provision  that  "all  such  stone  and  brick  buildings  shall  be 
deemed  the  property  of  the  lessee,  &c.,  who  should  be  at  liberty  within  ten  days 
after  the  expiration  of  the  term,  but  not  afterwards,"  to  take  down,  remove,  and 
carry  away,  and  move  off  of  said  premises,  all  such  stone  and  brick  buildings 
and  the  material  thereof,  leaving  the  said  premises  inclosed  within  good  and  suf- 
ficient fence,  as  aforesaid. 

In  such  a  lease,  where  it  appeared  that  during  the  first  term  the  land  had  already 
been  improved  with  buildings  of  the  description  for  which  compensation  was 
provided,  it  cannot  reasonably  be. inferred  that  the  parties  contemplated  their 
destruction  and  the  erection  of  new  buildings  during  the  extended  term. 

The  words  "all  such  stone  and  brick  buildings  as  may  have  been  erected  by  the 
said  party  of  the  second  part,  &c.,  &c.,  on  the  demised  premises,  and  be  then 
standing  thereon,"  does  not  limit  the  provisions  to  buildings  to  be  subsequently 
erected.  The  words  "  may  have  been  erected"  would  apply  as  well  to  those 
buildings  which  were  built  before  the  second  lease,  as  to  those  which  were  built 
after  the  second  lease  was  given. 

The  lessee  in  the  second  lease,  even  though  he  may  not  be  the  same  party  to  whom 
the  first  lease  was  given,  yet  if  he  were  the  assignee  of  the  first  lease,  and  took 
the  second  lease  before  the  expiration  of  the  first  lease,  he  comes  within  the  pro- 
visions of  the  covenant  in  question  as  the  "  party  of  the  second  part." 

60  far  as  the  owner  of  the  premises  is  concerned,  it  is  a  matter  of  no  importance  to 
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him  whether  the  buildings  in  question  were  erected  by  the  first  lesee  or  by  his 
assignee.  The  rational  interpretation  of  the  above  covenant  includes  all  such 
improvements  (stone  and  brick  buildings)  as  are  actually  upon  the  premises  at 
the  expiration  of  die  second  term.  ('MASON,  J.  dissenting.) 

Per  MASON,  J.  dissenting. — An  enlargement  of  the  buildings  made  during  the  second 
term,  would  be  an  erection  coming  within  the  terms  of  the  covenant  in  question, 
and  would  entitle  the  owner  of  the  second  lease  to  payment  therefor. 

Heard  together  at  April  term,  1869,  and  decided  together  at 
July  term,  1869. 

In  the  case  of  Wray,  the  special  term  of  the  supreme 
court  (CLERKE,  J.)  rendered  judgment  for  the  defendant, 
but  the  general  term  on  appeal  reversed  it,  and  granted 
a  new  trial.  From  such  order  granting  a  new  fy'ial,  the 
defendant  appealed  to  this  court  and  gave  the  stipulation 
under  subdivision  2  of  §  11  of  the  Code. 

In  the  case  of  Cocks,  which  was  in  the  superior  court,  a 
verdict  was  rendered  for  the  plaintiffs  by  the  direction 
of  the  late  chief  justice  ROBERTSON — the  exceptions  to  be 
heard,  in  the  first  instance,  at  the  general  term — judgment 
in  the  mean  time  suspended.  The  general  term  of  the 
superior  court  ordered  judgment  on  the  verdict,  and  from 
such  judgment  appeal  was  taken  to  this  court. 

In  the  case  of  Wray,  the  facts  were  these: 

William  Rhinelander,  by  indenture  of  lease,  dated  May  1, 
"•824,  leased  to  Ward  B.  Howard  certain  premises  in  the 
city  of  New  York,  for  the  term  of  twenty-one  years  from 
the  date  of  the  lease,  at  the  rent  of  $400  per  annum,  the 
lessee  covenanting  to  pay  all  taxes,  and  at  the  end  of  said 
term  of  twenty-one  years,  quietly  and  peaceably  to  leave, 
surrender  and  yield  up  the  said  premises  to  the  party  of 
the  first  part,  his  heirs  or  assigns.  The  lease  contained  an 
agreement  as  follows  :  "And  it  is  hereby  further  mutually 
agreed  by  and  between  the  parties  to  these  presents,  for 
themselves,  their  heirs  and  assigns,  that  at  the  expiration 
of  the  above  term  of  twenty-one  years,  the  said  party  of 
the  first  part,  his  heirs  or  assigns,  shall  and  will,  at  his  or 
their  election,  either  grant  a  new  lease  of  the  hereby  demised 
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premises  for  the  further  term  of  twenty-one  years,  upon 
such  increase  of  rent  as  shall  be  agreed  on,  &c.,  or  he  or 
they  will  pay  unto  the  said   party  of  the  second  part,  his 
executors,  administrators,  or  assigns,  the  value  in  good  and 
lawful  money  of  the  United  States  of  America,  of  all  such 
stone  or  brick  buildings  as  shall   have  been  erected  on  the 
said  hereby  demised  premises  by  the  said  party  of  the  second 
part,  his  executors,  administrators,  or  assigns."     A  provision 
was  then  made  for  determining  such  value  by  arbitrators; 
and  it  was  then  provided,  that  "  within  ten  days  after  notice 
of  such  appraisement,  the  party  of  the  first  part,  his  heirs, 
or  assigns,  shall  make  his  or  their  election,  either  to  grant  a 
new  lease,  or  to  pay  the  value  of  the  said  buildings."     Cer- 
tain brick  buildings  were  erected  on  the  premises  by  the 
first  lessee,  and  subsequently  the  plaintiff  became  assignee 
of  the  lease.     William  Rhineiander  died,  and  the  defendant 
succeeded  to  the  estate  as  executor  and  trustee  under  his 
will.     In  1844,  a  year  before  the  termination  of  the  lease, 
the  plaintiff,  intending  to  go  to  Europe  for  a  protracted 
absence,  desired  the  defendant  to  have  the  appraisement 
made  then,  instead  of  the  time  named  in  the  lease,  and  to 
make  his  election  whether  he  would  give  a  new  lease,  or 
pay  for  the  buildings,  so  that  the  plaintiff  might  have  this 
matter  settled  before  his  departure.     The  defendant  replied 
in  substance,  that  he   would   make  his  election  then,  and 
would'  give  him  a  new  lease  for  twenty-one  years,  at  the 
rent  of  $900.     To  this  the  plaintiff' agreed,  and  the  defend- 
ant executed  a  lease  to  the  plaintiff,  bearing  date  March  1, 
1S44.     This  lease   was  also  executed   by  the  plaintiff,  and 
was  immediately  placed  upon  record.     The  plaintiff  subse- 
quently changed  his  mind,  and  did  not  go  to  Europe,  but 
remained  here  in  possession  of  the  premises,  paying  rent 
cherefor,  until  the  end  of  this  lease,  May  1,  1866,  when  the 
defendant,  having  elected  not  to  give  another  lease,  took 
possession  of  the  premises  and  leased  them  to  other  parties. 
The  lease  given  by  the  defendant  to  the  plaintiff,  March 
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1,  1844,  was  a  lease  for  twenty-one  years,  and  contained  a 
covenant  "that  at  the  expiration  thereof,  the  defendant,  his 
successors,  or  the  persons  entitled  to  reversion  of  the  estate, 
will  at  their  election,  either  give  a  new  lease  for  twenty-one 
years,"  (then  follows  an  enumeration  of  covenants  to  be 
contained  in  such  lease  if  given,)  lior  will  pay  to  the  party  of 
the  second  part,  his  executors,  administrators  or  assigns,  the 
value  of  such  stone  or  brick  buildings  as  may  have  been 
erected  ~by  the  said  party  of  the  second  part,  his  executors, 
administrators  or  assigns,  on  the  said  demised  premises,  and 
be  then  standing  thereon  •?  and  provision  is  made  for  ascer- 
taing  values  by  appraisement. 

It  turned  that  no  buildings  whatever,  had  been  erected 
on  the  premises  during  the  term  of  the  second  lease ;  the 
only  buildings  thereon,  being  those  which  had  been  erected 
during  the  first  lease,  which  terminated  in  1845.  Subse- 
quently, Mr.  Ray  brought  his  action  to  have  the  lease, 
which  had  been  executed  in  1844,  reformed  by  striking 
out  from  the  election  covenant  the  words  limiting  payment 
to  buildings  erected  by  the  plaintiff,  his  executors,  adminis- 
trators or  assigns,  and  for  damages  in  case  of  such  reforma- 
tion, so  as  to  entile  him  to  recover  the  value  of  the  buildings 
which  had  been  erected  under  the  first  lease.  He  based  his 
claim  for  reformation  upon  a  statement  made  by  a  clerk  of 
defendant's,  and  upon  supposed  legal  effect  of  the  lease 
which  he  claimed,  was  to  entitle  him  to  be  paid  for  build- 
ings which  had  been  erected  upon  the  premises  during  the 
first  lease. 

In  the  case  of  Cocks  the  facts  were  these :  On  July  1st, 
1825,  Loring  &  Le  Foy  leased  of  the  defendant's  testator, 
William  Rhinelander,  the  vacant  lots,  in  the  city  of  New 
York,  now  known  as  Numbers  162  &  163,  West  street,  for 
the  period  of  two  years  and  ten  months,  at  the  rent  of  $300 
payable  quarterly. 

The  lessees  therein  covenanted,  at  the  expiration  of  their 
term,  to  leave  the  said  lots  within  good  and  sufficient  fence. 
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This  lease/  also  contained  the  following  covenant :  "  And 
it  is  hereby  further  mutually  agreed  and  covenanted  by  and 
between  the  parties  to  these  presents  aforesaid,  that  in  case 
DO  agreement  shall  be  made  between  them  for  a  further 
or  new  lease  of  the  said  premises,  on  or  previously  to  the 
time  of  three  manths  before  the  expiration  of  the  term 
hereby  demised,  nor  any  agreement  for  the  improvements 
made  thereon,  that  then  it  shall  and  may  be  lawful  for  the 
said  party  of  the  second  part,  executors,  administrators,  or 
assigns,  to  remove  and  take  off  all  buildings  which  may  have 
l)een  erected  on  said  premises  by  the  said  party  of  the  second 
part,  executors,  administrators,  or  assigns,  &C," 

This  lease  was  acknowledged  and  recorded  on  the  same 
day;  also  the  same  parties,  leased  of  the  defendant's  testator 
the  same  premises  for  the  term  of  eighteen  years,  com- 
mencing at  the  expiration  of  the  previous  lease,  at  the  rent 
of  $400,  payable  quarterly. 

This  lease  contained  the  following  covenant,  viz. :  ''That 
at  the  expiration  of  the  said  term  hereby  granted,  the  said 
party  of  the  first  part,  his  heirs  or  assigns,  shall  and  will, 
at  his  or  their  election,  either  grant  a  new  lease  of  the  said 
hereby  demised  lot  or  parcel  of  land,  for  the  further  term  of 
twenty-one  years  therein  next  ensuing,  unto  the  said  parties 
of  the  second  part,  their  executors,  administrators,  or  assigns, 
upon  such  increase  of  rent,  as  shall  be  agreed  on  by  two 
indifferent  persons,  one  of  which  persons  to  be  appointed 
by  the  said  party  of  the  first  part,  his  heirs  or  assigns,  and 
the  other  by  the  said  parties  of  the  second  part,  their 
executors,  administrators,  or  assigns  ;  and  in  case  of  disagree- 
ment, (the  covenant  contains  a  clause  of  umpirage,)  he  or 
they  will  pay  unto  the  said  parties  of  the  second  part,  their 
executors,  administrators,  or  assigns,  the  value,  in  good  and 
lawful  money  of  the  United  States,  of  such  stone  and  brick 
buildings  as  have  been,  or  may  hereafter  be  erected  on  the 
said  demised  premises  by  the  said  parties  of  the  second  part, 
their  executors,  administrators,  or  assigns."  The  covenant 
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then  provides  as  to  the  mode  of  fixing  such  value,  to  wit, 
by  two  appraisers,  and  by  umpirage  in  case  of  disagreement, 
and  that  they  shall  be  appointed  at  a  time  not  less  than 
three  months  before  the  expiration  of  the  then  demise. 
That  the  appraisers  and  umpire  shall  make  their  returns  of 
the  rent  so  fixed,  and  also  of  the  value  of  the  buildings,  unto 
both  parties.  And  then  the  covenant  provides  further: 
"  And  such  return  having  been  made,  the  said  party  of  the 
first  part,  his  heirs  or  assigns,  shall  within  ten  days  there- 
after, make  his  or  their  election,  either  to  grant  a  new  lease 

AS  AFORESAID,  Or  to  PAY  THE  VALUE  OF   THE    SAID   BUILDINGS 

AS  AFORESAID,  and  notify  the  same  unto  the  said  parties  of 
the  second  part,  their  executors,  administrators,  or  assigns, 
and  the  same  shall  be  conclusive  and  binding  upon  the  parties 
to  these  presents,  and  upon  all  others  interested  or  concerned 
therein." 

Alter  various  mesne  conveyances  the  said  leases  became 
the  property  of  Hester  Le  Foy ;  she  dying,  Elisha  Morrill 
received  letters  of  administration  with  the  will  annexed  on 
her  estate.  A  litigation  ensuing  with  regard  to  her  property, 
a  decree  there  was  made  by  the  assistant  vice  chanc3llor  of 
the  first  circuit,  in  which  among  other  things,  it  was  ordered 
that  Mr.  Morrill,  be  empowered  as  receiver  to  renew  the  lease 
of  said  two  stores^  (i.  e.,  the  premises  in  question,)  according 
to  the  covenant  of  renewal,  and  upon  such  terms  as  he 
may  deem  just,  subject  to  the  approval  of  said  court,  such 
renewal  to  be  made  in  his  name  as  receiver. 

Under  and  in  pursuance  of  this  authority,  Elisha  Morrill, 
as  trustee  of  the  estate  of  Abraham  Le  Foy  and  Hester  Le 
Foy,  deceased,  took  the  lease  in  question  from  the  present 
defendant,  as  surviving  executor  of  the  last  will  and  testa- 
ment, and  trustee  of  the  estate  of  William  Rhinelander. 
By  this  lease,  which  was  for  twenty-one  years,  from  May 
1st,  1846,  the  present  appellant  leased  the  lot  in  question 
to  said  Morrill,  as  trustee,  describing  the  lots  as  the  same 
parcel  of  ground  as  was  leased  by  William  Rhinelander  to 
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Josephus  B.  Loring  and  Abraham  Le  Foy,  for  the  term  of 
eighteen  years  from  the  first  day  of  May,  one  thousand 
eight  hundred  and  twenty-eight,  at  the  annual  rent  of  $800. 
The  Morrill  lease  contained  substantially  and  almost  literally 
the  same  covenants  as  in  the  lease  of  Wray. 

This  lease  was  executed  by  the  appellant  as  executor  and 
trustee,  and  by  Elislia  Morrill  as  receiver. 

Mr.  Rhinelander  consented  that  Mr.  Morrill,  the  receiver, 
as  lessee,  might  assign  the  lease  over,  which  he  did.  By 
various  mesne  conveyances,  the  lease  was  severed,  and  the 
plaintiff,  Cocks,  became  owner  of  the  house  No.  163, 
West  street,  and  thereafter,  the  landlord,  treated  the  lease 
as  severed,  and  accepted  from  the  owner  of  one  lease,  $400 
for  rent  of  162,  West  street,  and  from  Cocks,  $400  for  rent 
of  163,  West  street. 

In  January,  1867,  the  landlord  nominated  his  appraiser, 
and  the  two  tenants  of  the  two  houses  nominated  one 
appraiser. 

The  two  appraisers,  on  the  30th  April,  1867,  agreed  upon 
a  report,  finding  the  value  of  each  building  at  $2,750,  and 
the  rent  for  each  building,  $750. 

On  the  same  day  the  landlord  gave  the  two  tenants  notice 
that  he  elected  not  to  grant  a  new  lease,  but  to  pay  "the 
value  of  any  stone  or  brick  buildings  which  have  been 
erected  on  the  said  premises  by  the  said  lessee,  or  his  assigns 
during  the  term  of  the  said  lease." 

On  the  30th  April,  1867,  the  last  day  of  the  term,  Mr. 
Cocks  was  served  with  this  notice  of  election.  On  the 
next  day,  being  confined  to  his  own  house  by  illness,  he 
sent  his  son  to  the  defendant's  office,  to  receive  the  value  of 
the  buildings.  An  interview  took  place  with  one  Paton,  who 
claimed  to  be  defendant's  agent.  "I  told  Mr.  Paton,  that  I 
came  there  to  receive  the  value  of  the  buildings  ;  he  said 
that  Mr.  Rhinelander  could  not  pay  the  value  of  the  buildings 
until  after  the  property  had  been  examined — the  title — to 
Bee  if  anything  was  against  the  property.  I  asked  him  how 
VOL.  XXXIX.  20 
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long  it  would  take  to  have  the  property  examined  ;  he  said 
about  ten  days  or  two  weeks.  I  then  said,  "Mr.  Paton, 
will  you  pay  for  the  value  of  the  buildings  after  you  have 
examined  the  property  T}  said  he,  "  certainly,  we  will."  I 
then  called  there  about  three  weeks  after  that,  and  said,  I 
had  again  called  to  receive  the  value  of  the  buildings.  He 
said  Mr.  Rhinelander  had  determined  not  to  pay  for  the 
value  of  the  buildings,  and  referred  the  witness  to  the  lawyer 
for  the  estate." 

On  May  1st,  1867,  the  landlord  took  possession  of  the 
builings,  and  rented  them  out  to  other  parties,  who  have 
been  in  possession  ever  since. 

The  reason  the  witness  applied  to  Paton,  was  because 
the  defendant,  prior  to  May  1st,  1867,  referred  him  to  said 
Paton,  as  his  agent ;  said  that  Mr.  Paton  would  tend  to  the 
business,  which  he  did  ever  after  that. 

On  the  trial,  the  plaintiff  Cocks,  proved  he  always  kept 
the  premises  in  repair,  and  made  extensive  repairs,  and 
furnished  an  expensive  and  valuable  lamp,  which  was  fixed 
into  the  wall  of  the  front,  and  was  taken  possession  of  by 
the  landlord.  The  landlord  made  no  repairs  whatever. 

The  defendant  made  a  motion  to  dismiss  the  complaint, 
on  the  ground  that  the  plaintiff  Cocks,  had  shown  no  cause 
of  action.  This  was  denied,  and  he  excepted. 

This  motion  was  subsequently  renewed  after  all  the  evi- 
dence was  in,  but  was  denied.  Defendant  excepted. 

The  defendant  asked  the  court  to  charge  the  jury  that 
the  defendant  was  entitled  to  a  verdict.  Denied,  and  ex- 
ception. 

The  defendant,  also  excepted  to  the  introduction  of  the 
interview  with  Paton,  as  testified  to  by  the  witness,  and 
requested  the  court  to  charge  that  there  is  no  evidence  of 
any  authority  to  Paton,  to  make  a  promise  to  charge  the 
estate,  and  that  the  statement  made  does  not  amount  to  a 
promise.  Request  denied,  defendant  excepted. 

The  court  directed  the  jury  to  render  a  verdict  for  plaintiff 
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Cocks,  for  the  value  of  the  premises,  as  admitted,  with  in 
terest,  in  all  $2,951  52-100. 

These  two  appeals  were  argued  together. 

H.  H.  ANDERSON,  for  the  Ehinelander  estate. 
S.  P.  NASH,  for  Stephen  Wray. 
DENNIS  McMAHON,  for  Cocks,  and  others. 

The  court  delivered  the  main  opinions  in  the  Wray  case, 
as  follows,  viz. : 

LOTT,  J. — The  lease  of  1st  March,  1844,  from  the 
defendant  to  the  plaintiff  Wray,  must  be  construed  in 
connection  with  that  of  1st  May,  1824,  from  William 
Rhinelander,  the  defendant's  testator,  to  Ward  B.  Howard, 
of  which  it  was  a  renewal.  When  the  original  lease  was 
given,  there  was  no1  buildings  on  the  property,  and  it  was 
agreed  by  the  parties,  that  at  the  expiration  of  the  term  of 
twenty-one  years,  for  which  the  land  was  demised,  the  lessor 
should  at  his  election,  either  grant  a  new  lease  thereof  to 
the  lessee  or  his  aasigns,  for  the  further  term  of  twenty-one 
years,  or  pay' the  value  as  stated  therein,  "of  all  such  stone 
and  brick  buildings  as  shall  have  been  erected  on  the  said 
hereby  demised  premises"  by  him,  and  provision  was  made 
for  determining  the  amount  which  should  be  paid  for  rent 
in  one  case  and  for  the  buildings  in  the  other. 

Howard,  the  lessee  entered  into  possession  of  the  land, 
and  buildings  of  brick  were  erected  thereon  by  him  during 
his  term,  and  after  their  erection  the  plaintiff  became  the 
assignee  of  the  lease  and  the  owner  of  the  buildings. 

O  & 

Before  the  expiration  of  the  term  and  in  pursuance  of  the 
right  of  election  to  renew  the  lease  or  purchase  the  buildings 
as  above  stated,  the  defendant  executed  to  the  plaintiff  the 
lease  of  1st  March,  1844,  at  an  annual  rent  agreed  upon  by 
the  parties  who  were  described  therein.  The  defendant  as 
party  "  of  the  first  part,"  and  the  plaintiff  as  "  party  of  the 
second  part." 
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It,  after  particularly  describing  the  <'  lot,  piece  or  parcel 
of  ground"  demised,  referred  to  it  as  being  the  same  parcel 
of  ground  now  under  lease,  made  by  William  Rhinelander, 
&c.,  above  mentioned,  and  the  lessee  among  other  covenants 
agreed  on  the  last  day  of  the  term,  or  other  sooner 
determination  of  the  estate  thereby  granted  to  deliver  up 
the  demised  premises  "  within  good  and  sufficient  fence," 
and  it  was  then  mutually  covenanted  and  agreed  that  at 
the  expiration  of  the  said  term,  the  party  of  the  first  part, 
&c.,  *  *"  should  at  their  election  either  grant  a  new 
lease  of  the  premises  thereby  demised,  for  the  further  term 
of  twenty-one  years  then  next  ensuing,  at  such  rent  as 
should  be  determined,  &c.  &c.,  or  pay  unto  the  said  party 
of  the  second  part  his  executors,  administrators,  or  assigns, 
the  value  in  good  and  lawful  money,  of  all  such  stone  and 
brick  buildings  as  may  have  been  erected  by  the  said 
party  of  the  second  part,  his  executors,  administrators,  or 
assigns,  on  the  said  demised  premises,  and  be  then  standing 
thereon ;  and  it  was  provided  how  the  rent  and  the  value 
of  the  buildings  were  to  be  ascertained  ;  and  it  was  declared 
that  the  new  lease,  if  any  one  was  given,  should  contain  the 
like  covenants  and  conditions  as  contained  in  that  of  March 
1st,  1844,  "except  only  so  far  as  regards  a  further  renewal 
of  the  said  lease"  or  the  payment  of  the  value  of  any 
buildings  erected  and  standing  on  the  premises,  and  instead 
thereof,  it  should  contain  a  provision,  that  all  such  stone 
and  brick  buildings  shall  be  deemed  the  property  of 
the  party  of  the  second  part,  &c.,  who  should  be  at  liberty 
within  ten  days  after  the  expiration  of  the  term,  but  not 
afterwards,  to  take  down,  remove  and  carry  away  from  off 
said  demised  premises,  all  such  stone  and  brick  buildings 
and  the  material  thereof,  leaving  the  said  premises  inclosed 
within,  good  and  sufficient  fence  as  aforesaid. 

It  appears  by  the  finding  of  the  justice,  who  tried  the 
issues  at  the  circuit,  that  the  buildings  which  were  erected 
by  Howard,  on  the  ground  demised  during  the  first  term, 
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were  standing  at  the  expiration  of  the  second  term,  and  that 
no  stone  or  brick  buildings  had  been  at  any  time  erected 
thereon  by  the  plaintiff. 

It  necessarily  follows,  that  when  the  renewal  lease  was 
given  the  land  was  already  improved  with  buildings  of  the 
description  for  which  compensation  was  provided,  and  it 
cannot  reasonably  be  inferred  that  the  parties,  or  either  of 
them,  contemplated  their  destruction  and  the  erection  of 
new  buildings  during  the  extended  term.  It  is  to  be 
observed,  and  I  think  it  is  a  material  fact,  that  in  referring 
to  the  value  of  buildings  to  be  paid  for,  there  is  no  specific 
restriction  to  such  as  were  to  be  erected  during  tlie  term  of 
the  new  or  renewal  lease. 

It  refers  to  "all  such  stone  and  brick  buildings  as  may  have 
been  erected  by  the  said  party  of  the  second  part,  &c.,  *  *  on 
the  demised  premises  and  be'  then  standing  thereon."  That 
language  is  not  such  as  would  have  been  used  to  limit  the 
provision  to  buildings  to  be  subsequently  erected.  The 
words  "as  may  be,"  or  "  as  shall  be"  erected,  would  have 
been  the  appropriate  terms  for  such  limitation.  If  the 
buildings  on  the  ground  had  been  put  up  by  the  plaintiff 
himself,  after  he  became  assignee  of  the  lease,  or  if  Mr. 
Howard  instead  of  the  plaintiff,  had  been  the  lessor  in 
the  second  lease,  then  they  would  have  been  within  the 
strict  and  technical  language  used.  The  words  "  may  have 
been  erected,"  would  have  been  applicabla  as  well  to  those 
built  before  as  to  such  as  were  built  after  the  second  lease. 
The  only  ground,  therefore,  for  holding  that  the  covenant 
does  not  apply  to  the  «•  buildings  that  were  standing  at  the 
expiration  of  the  second  term  is,  that  they  were  not  put  on 
the  land  by  the  plaintiff,  *'  the  party  of  the  second  part,"  to 
the  last  lease.  This  is  a  very  narrow  and  technical  con- 
struction. In  view  of  the  fact  that  he  became  the  owner 
of  the  property  as  assignee  of  the  first  lease,  he  represents 
Howard,  the  first  lessee  and  stands  in  his  place.  He  be- 
came by  the  assignment  to  him,  the  party  thereto  of  the 
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second  part,  and  thus,  for  all  practical  purposes,  he  may  be 
considered  as  such  party  within  the  meaning  of  the  cov- 
enant. It  was  a  matter  of  no  importance  to  the  defendant 
by  whom  the  buildings  were  erected,  whether  by  the  plain- 
tiff' or  by  Howard.  The  only  fact  that  was  material  to 
him  was,  that  the  buildings  erected  for  which  he  was  to 
pay,  should  be  of  stone  or  brick,  and  should  be  standing  at 
the  time  he  was  to  re-enter,  or  resume  possession.  The 
object,  and  intent  of  the  covenant  would  be  effectually 
and  fully  attained,  if  the  words  "  by  the  said  party  of  the 
second  part,  his  executors,  administrators,  and  assigns," 
were  entirely  disregarded. 

They  may,  without  prejudice  to  the  defendant,  be  treated 
as  surplusage,  and  the' omission  of  them  would  not  alter  or 
affect  the  meaning'of  the  agreement  in  its  practical  operation, 
was  to  be  substituted  in  the  new  lease,  for  that  of  paying 
Indeed,  the  provision  for  the  renewal  of  the  buildings  which 
the  value  thereof,  or  for  a  further  renewal,  is  in  harmony 
with  that  construction  or  view  of  the  covenant.  It  speaks 
''  of  any  buildings  erected,  and  standing  on  the  premises," 
constructed  of  stone  or  brick,  and  no  reference  is  made  to 
the  party  erecting  them.  The  practical  matters  or  essential 
requisition  was,  that  the  buildings  erected,  and  for  which 
compensation  was  to  be  made,  should  be  standing  at  the 
end  of  the  term,  and  that  they  should  be  built  of  sfone  or 
brick. 

Taking  the  whole  tenor  of  the  second  lease,  and  the 
circumstances  under  which  it  was  executed  into  considera- 
tion, we  can  appropriately  say,  in  the  words  substantially 
of  SAVAGE,  Ch.  J.,  in  Van  Rensselaer's  heirs  agt.  Penniman, 
(6  Wend,  p.,  582,)  in  construing  a  covenant  very  similar  to 
the  present — that  "to  give  a  rational  meaning  to  the  words 
used  in  the  contract,  requires  us  to  say  that  they  include 
all  such  improvements,"  (stone  and  brick  buildings,)  "  as 
are  actually  upon  the  premises"  at  the  expiration  of  the 
second  term. 
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The  amount  of  rent  to  be  paid  on  a  renewal,  and  the 
value  of  the  buildings  were  ascertained  in  conformity  to 
the  requirements  of  the  lease,  and  pursuant  to  its  terms ; 
''the  defendant  duly  made  his  election  not  to  grant  a  new 
lease  df  said  premises  to  the  plaintiff,  and  duly  notified  the 
plaintiff  of  such  election."  He  thereby,  if  my  construction 
of  the  covenant  is  correct,  became  liable  to  pay  the  appraised 
value  of  the  buiidings,  and  the  plaintiff  is  entitled  to  that 
with  interest. 

The  order  appealed  from,  should  be  affirmed  with  costs, 
and  under  the  stipulation,  judgment  should  be  given  for 
such  value  of  the  buildings  with  costs. 

MASON,  J.,  delivered  the  following  dissenting  opinion  : 

A  careful  examination  of  this  case  has  led  me  to  the  con- 
clusion that  upon  these  two  leases,  taken  together,  and  the 
facts  found  by  the  judge  before  whom  this  case  was  tried, 
the  defendant  cannot  be  required,  either  at  law  or  in 
equity,  to  issue  this  third  lease.  Neither  is  the  defendant 
liable,  it  seems  to  me,  upon  the  clearest  principles  of  our 
law,  to  pay  the  plaintiff  for  the  buildings  erected  by  Howard 
under  the  first  lease.  These  brick  buildings  were  of  a  per- 
manent character  and  when  fixed  to  the  realty  became  a 
part  of  it,  and  they  were  not  such  buildings  as  a  tenant, 
without  some  agreement  with  the  landlord,  would  have  the 
right  to  remove.  The  parties,  however,  have  fixed  and 
determined  their  rights  under  the  first  lease  by  express 
covenant. 

The  landlord  has  covenanted  that  at  the  expiration  of  the 
lease  he  will  renew  the  lease  for  a  second  term  of  twenty- 
one  years,  or  pay  for  such  stone  and  brick  buildings  as  may 
have  been  erected  by  the  tenant  upon  the  demised  premises 
and  shall  be  then  standing  thereon. 

He  did  not  agree  to  do  both,  He  reserved  his  election 
to  pay  the  appraised  value  of  the  buildings,  or  to  issue  a 
new  lease  lor  a  second  term  of  twenty-one  years.  It  is 
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beyond  a  doubt  that  when  the  defendant  had  issued  to  the 
plaintiff  this  second  lease  he  had  fulfilled  this  covenant  to 
the  letter,  and  was  under  no  obligation  to  pay  for  these 
buildings.  He  had  his  election  either  to  grant  a  new  lease 
for  a  second  term  of  twenty-one  years,  or  to  pay  for  the 
buildings,  and  when  he  elected  to  issue  the  lease,  and  did 
so,  no  liability  remained  to  pay  for  the  buildings.  It  only 
remains  to  consider  whether  such  liability  is  imposed  upon 
him  thus  by  any  thing  contained  in  the  second  lease  issued 
by  the  defendant  to  the  plaintiff. 

There  is  nothing  in  the  second  in  any  way  referring  to 
the  buildings  erected  by  Howard  under  the  first  lease,  and 
the  covenant  in  the  second  lease  to  issue  a  new  lease  for 
twenty-one  years  longer  at  the  expiration  of  that  lease,  or 
to  pay  the  value  of  all  such  stone  and  brick  buildings  as 
may  have  been  erected  by  the  party  of  the  second  part  as 
on  the  demised  premises  and  as  shall  be  then  standing 
thereon,  does  not  include  the  buildings  erected  by  Howard 
under  the  first  lease. 

This  is  apparent  from  the  plain  language  of  the  lease, 
and  the  plaintiff  must  so  have  understood  it  when  he  insti- 
tuted this  suit  to  reform  it,  and  have  a  clause  inserted  that 
would  render  the  defendant  liable  to  pay  for  these  buildings; 
but  he  failed  to  establish  his  claim  to  have  this  lease  re- 
formed and»the  court  properly  refused  this  branch  of  the 
relief.  The  defendant's  covenant  in  the  second  lease  cannot 
upon  any  construction,  be  held  to  extend  to  the  buildings 
erected  by  Howard  under  the  first  lease. 

The  length  and  breadth  of  his  covenant  in  the  second 
lease  was  either  to  issue  a  new  lease  for  twenty-one  years 
or  pay  the  plaintiff  the  appraised  value  of  any  stone  or 
brick  buildings  which  the  plaintiff  might  erect  on  the  de- 
mised premises  during  the  term  of  the  said  lease. 

The  defendant  has  his  election  whether  to  renew  that 
lease  for  a  third  term  of  twenty-one  years,  or  to  pay  the 
plaintiff  the  value  of  the  buildings  which  should  have  been 
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erected  by  him,  and  be  standing  upon  the  demised  premises 
at  the  expiration  of  the  term.  The  defendant  did  elect, 
and  served  a  written  notice  upon  the  plaintiff'  that  he  had 
concluded  not  to  renew  the  said  lease,  but  to  pay  the  value 
of  any  stone  or  brick  buildings  which  had  been  erected  by 
the  plaintiff  during  the  term  of  the  said  lease. 

The  general  term  were,  therefore,  in  error  in  requiring 
the  defendant  to  issue  a  new  lease  for  twenty-one  years,  but 
were  right  in  reversing  the  judgment  of  the  special  term 
and  granting  a  new  trial. 

It  is  true,  as  claimed  by  the  defendant's  counsel,  that  the 
law  imposes  no  obligation  on  a  landlord  to  pay  the  tenant 
for  buildings  erected  on  the  demised  premises  in  the  absence 
of  an  agreement  to  do  so.  (Kutter  agt.  Smith,  2  Wallace  U. 
S.  J?.,  491.)  The  defendant  did  not  agree  to  pay  the  plain- 
tiff for  these  buildings  erected  by  Howard,  but  did  covenant 
to  pay  for  those  erected  by  the  plaintiff  himself  and  which 
should  remain  on  the  premises  at  the  end  of  the  term,  and  I 
think  this  covenant  is  broad  enough  to  include  the  enlarge- 
ment of  these  brick  buildings  put  upon  the  demised  prem- 
ises by  the  plaintiff. 

The  finding  of  the  referee  is  not  inconsistent  with  this 
claim.  It  is  true,  we  find  that  no  stone  or  brick  buildings 

'  O 

have  been,  at  any  time,  erected  upon  the  said  premises 
by  the  plaintiff. 

This  is  in  strict  accordance  with  the  plaintiff's  evidence, 
for  he  swears  the  same  buildings  were  on  the  premises  when 
he  purchased  that  are  now,  only  that  he  had  enlarged 
them. 

The  defendant  would  not  be  liable  for  ordinary  repairs 
upon  the  buildings  erected  by  Howard,  but  I  think  the 
enlargement  of  these  buildings  should  be  regarded  as  erec- 
tions within  the  meaning  of  t'ne  defendant's  covenant  by 
which  he  agreed  to  pay  for  the  buildings  erected  by  the 
plaintiff  if  he  did  not  renew  the  lease.  1  infer  from  the 
testimony  of  the  plaintiff  that  he  made  these  erections  under 
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the  second  lease,  and  the  defendant's  covenant  embraces 
them. 

That  covenant  is  to  pay  for  all  such  stone  or  brick  build- 
ings as  may  have  been  erected  by  the  party  of  the  second 
part,  &c.,  and  be  then  standing  thereon — such  as  shall  have 
been  erected  at  any  time  by  the  plaintiff  and  be  standing 
upon  the  demised  premises  at  the  end  of  the  term. 

It  follows  that  the  special  term  were  in  error  in  dismiss- 
ing the  plaintiff's  complaint,  and  the  general  term  were 
right  in  reversing  that  judgment,  and  the  judgment  order 
must  be  affirmed  and  judgment  absolute  be  rendered  for  the 
plaintiff  that  he  recover  the  value  of  the  erections  of  the 
plaintiff  in  the  enlargement  of  these  buildings  with  the 
costs  of  suit. 
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SUPREME    COURT. 

JAMES  SHORT  agt,  WILLIAM  BARRY. 

An  order  of  arrest  may  be  issued  in  an  equitable  action. 

If  an  action  is  commenced  in  equity  for  the  recovery  of  money,  and  an  accounting  is 
required  in  order  to  arrive  at  the  amount  due,  and  it  is  established  by  affidavit 
that  the  defendant  intends  to  remove,  or  dispose  of,  his  property,  with  intent  to 
defraud  his  creditors,  an  order  of  arrest  may  issue.  The  form  of  the  action  does 
not  affect  the  right  of  arrest. 

Fourth  Judicial  Department. 

General  term  at  Buffalo,  first  Monday  of  June,  1870. 

Present,  Hon.  JOSEPH  MULLIN,  Presiding  justice,  Hon. 
THOMAS  A.  JOHNSON,  and  Hon.  JOHN  L.  TALCOTT,  Associate 
justices. 

THIS  is  an  appeal  from  an  order  made  at  special  term,  in 
Jefferson  county,  by  Mr.  Justice  MULLIN,  denying  a  motion 
to  set  aside  an  order  of  arrest  in  this  action.  The  report 
of  the  referee  shows  the  facts  and  the  case  fully;  which  is 
as  follows : 

To  THE  SUPREME  COURT. — I,  Robert  Lansing,  sole  referee 
in  this  action,  do  respectfully  report  that  I  have  been  at- 
tended by  the  counsel  for  the  respective  parties,  and  have 
heard  their  proofs  and  allegations,  and  after  having  heard 
the  same  do  find  the  following  facts: 

1.  That  on  the  12th  day  of  March,  1868,  the  plaintiff  and 
defendant   became   partners   in    the    grocery    business,  at 
Carthage,  in  the  county  of  Jefferson,  under  the  firm  and 
style  of  Barry  &  Short,  and  such  firm  continued  until  7th 
December,  1868. 

2.  That  on  the  7th  day  of  December  the  said  copartner 
ship  was  dissolved  by  mutual  consent. 
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3.  That  at  the  time  of  said  dissolution  the  plaintiff  sold 
his  interest  in  the  stock  of  goods  of  said  firm  to  the  defend- 
ant without  specifying  the  time  for  the  payment  therefor. 

4.  That  an  inventory  of  said  stock  of  goods  was  made 
out  by  and  under  the  direction  of  the  said  parties,  and  the 
same  amounted  in  value,  together  with  freight  paid  on  the 
same,  to  two  thousand  five  hundred  and  thirty-seven  dollars 
and  seventy  cents  ($2,537  70). 

5.  That  the  said  stock  of  goods  was  left  in  possession  of 
the  defendant,  who  continued  in  the  business  and  had,  sub- 
sequently to  said  sale  and  dissolution,  the  sole  control  and 
disposition  of  the  same  and  the  plaintiff  retired  from  the 
business. 

6.  That  at  the  time  ot  the  dissolution  there  was  a  large 
amount  of  debts  due  the  said  firm,  and  among  others  there 
was  due  from  Comstock  &  Bros,  to  said  firm  the  sum  of  one 
thousand  four  hundred  and  twenty-seven  dollars  and  eighty- 
five  cents  ($1,427  85),  and  at  the  same  time  said  firm  owed 
considerable  money,  which  said  $1,427  85  was  to  be  used 
and  was  used  by  defendant  in  payment  of  debts  of  said  firm. 

7.  At  the   time   of  the  dissolution  of  said  firm,  it  was 
understood  and  agreed  between  the   said  parties,  that  the 
notes,  accounts  and  other  indebtedness  to  said  firm,  should 
be  left  with  the  defendant,  and  he  should  collect  the  same, 
and  should  pay  the  debts  due  by  said  firm  and  that  the  said 
notes,  and  accounts,  and  books  of  said  firm   were  left  in 
the  store  of,  arid  with  the  said  defendant,  for  that  purpose. 

8.  That  the  said  defendant  did  proceed  to  collect  and  did 
collect  a  large  amount  on    said    notes  and    accounts    due 
the  said  firm,   after  such    dissolution,   and  has  since  then 
paid  a  large  amount  on  the  debts  and  liabilities  of  said 
firm. 

9.  That  at  the  time  of  the  dissolution  of  said  firm,  it  was 
agreed  that  the  defendant  should  pay  all  the  debts  due  by 
said  firm,  and  also  the  indebtedness  of  the  plaintiff  to  one 
Mrs.  McCormick. 
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10..  That  on  the  27th  of  December,  1869,  the  plaintiff, 
upon  application,  procured  an  order  of  arrest  in  this  action 
of  the  defendant  from  Hon.  J.  MULLIN;  that  said  order  was 
served  on  the  defendant,  and  is  now  in  full  force. 

Under  the  above  facts,  I  find  the  law  to  be  that  the  in- 
terest of  said  plaintiff'  in  said  stock  of  goods,  as  above  was 
to  be  paid  for  immediately,  by  the  said  defendant,  and  that 
an  account  should  be  taken  between  the  parties  of  the 
business  of  the  said  firm. 

And  I  do  further  report,  that  I  proceeded  to  take  such 
account,  and  on  such  accounting  I  find  the  following  facts 
in  addition  to  the  above  facts: 

11.  That  this  action  was  commenced  July  9,  1869. 

12.  That  prior  to  the  commencement  of  this  action,  the 
defendant  did  not  offer  or  refuse  to  settle  with  or  account 
to  the  plaintiff. 

13.  That  prior  to  the  commencement  of  this  suit,  the 
defendant  had  paid  all  the  debts  and  liabilities  of  said  firm, 
amounting  to  twenty-nine  hundred  and  fifty-four  dollars  and 
one  cent,  ($2,954.01.) 

14.  That  prior  to  that  time,  he  had  also  paid  to  Mrs 
McCormick,  at  the  request  of  said  plaintiff,  the  sum  of  six 
hundred  and  thirty-eight  dollars,  due  by  said  plaintiff  to 
said  Mrs.  McCormick. 

15.  That  there  was  due  by  the  plaintiff  at  the  time  of 
the  dissolution,  to  the  firm   of  Barry  &  Short,  the  sum  of 
seventy-three  dollars  and   seventy-four  cents,  and  that  the 
said  plaintiff  at  the  time  of  the  commencement  of  this  suit, 
was  indebted  to  the  said  defendant  individually  in  the  sum 
seventy-three  dollars  and  fifty-three  cents,  which  last  men- 
tioned indebtedness  accrued  since  the  dissolution. 

16.  That  there  was  due  from  the  firm  of  Barry  &  Short 
on  his  account  individually  with  said  firm  at  the  time  of 
said  dissolution,  ninety-three  dollars  and  seventy-two  cents, 
and  including  a  similar  account  subsequent  to  such  dissolu- 
tion. 
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17.  That  the  said  defendant  had  collected  on  the  debts 
and  accounts  due  the  said  firm,  exclusive  of  the  indebted- 
ness due  from  Comstock  Bros,  prior  to  the  commencement 
of  this  action,  the  sum  of  two  thousand  four  hundred  and 
eighteen  dollars  and  thirty-eight  cents,  ($2,418.38.) 

18.  That  the  said  defendant  subsequent  to  the  commence- 
ment of   this  action,  had  collected  on  the  said  debts  and 
accounts  due  the  firm,  seven  hundred  and  seventy-nine  dol- 
ars  and  five  cents. 

19.  That   the    amount    collected    as    aforesaid,    by    the 
defendant  since  the  dissolution  of  said  firm,  up  to  the  time 
of  making  the  report,  is  the  sum  of  three  thousand  two 
hundred  and  ninety-seven  dollars  and  fifty-three  cents. 

20.  That  in  some  cases  the  defendant  settled  some  of  said 
accounts  by  taking  a  note  therefor,  payable  to   himself  in 
which   said  notes  were  included  debts    due   the  firm,  and 
debts  due  the  defendant  individually,  some  of  which  notes 
are  still  unpaid. 

21.  That  the  services  of  the  son  of  plaintiff  for  said  firm, 
was  to  be  set  off  against  the  rent  of  the  store  occupied  by 
the  firm,  which  store  belonged  to  defendant  individually. 

22.  That  the  defendant  has  paid  the  debts  due  from  said 
firm,  being  all  of  said  debts  amounting  to  two  thousand  nine 
hundred  and  fifty-four  dollars  and  one  cent,  ($2,954.01.) 

23.  That  in  accounting  the  defendant  should  be  charged 
as  follows: 

Amt.  of  goods  and  freight  aforesaid  $2,537  70 
Amt.  received  from  Comstock  Bros.  1,427  85 
Amt.  received  by  deft,  collected  on 

debts  and  accounts  due  the  firm 

since  the  dissolution  of  firm  to  the 

date  of  this  report,  and  should  be 

credited  on  such  accounting. _'. .     3,297  43     $7,262  98 
By  payment  of  debts  as  above  found 2,954  01 

Leaving  due  firm $4,30S  97 


NEW  YORK  PRACTICE  REPORTS.        319 

Short  agt.  Barry. 

That  one  half  of  above  $4,308  97  is  due  from 

defendant  to  plaintiff. 2,154  48 

On  which  he  is  entitled  to  credit  of 

one  half  amount   found   due  as 

above  from  plaintiff  to  firm,  whole 

amount,  $73  74 36  87         , 

Amt.  due  by  plaintiff  to  defendant, 

since  dissolution  individually. $73  53 

One  half  amount  above  found  due 

to  defendant  individually  by  said 

firm,  whole  amount  so  found  due 

$93  72 46  86 

Amt.  paid  by  defendant,  at  request 

of  plaintiff,  to  Mrs.  McCormick 

due  her  by  plaintiff. 638  00       '  795  26 


Due  plaintiff $1,359  22 

25.  That  there  is  still  uncollected  quite  an  amount  of  the 
debts  and  accounts  due  the  firm,  the  precise  amount  I  did 
not  and  could  not  ascertain. 

I  find  the  law  to  be  on  the  above  facts  that  the  plaintiff 
is  entitled  to  recover  against  the  said  defendant  the  above- 
mentioned  sum  of  one  thousand  three  hundred  and  fifty-nine 
dollars  and  twenty-two  cents  ($1,359  22),  with  interest  on 
the  same,  amounting  to  the  sum  of  ($95  13),  in  all  amount- 
ing to  one  thousand  four  hundred  and  fifty-four  dollars  and 
thirty-five  cents  ($1,454  35).  I,  therefore,  order  judgment 
to  be  entered  in  liivor  of  the  plaintiff  against  the  defendant 
for  one  thousand  four  hundred  and  fifty-four  dollars  and 
thirty-five  cents,  with  costs  of  this  action. 

All  which  is  respectfully  submitted. 

Dated  March  31,  1870.  R.  LANSING,  referee. 

D.  O'BRIEN,  counsel  for  defendant  and  appellant. 
1.  Said  order  of  arrest  was  improperly  granted. 
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2.  The  action  is  an  equitable  action  for  an  accounting 
between  partners,  in   which  an  order  of  arrest  cannot  be 
granted. 

3.  Upon  the  moving  papers  the  order  should  be  vacated, 
or  for  such  other  or  further  relief  as  the  court  may  see 
proper  to  grant,  with  costs. 

N.  WHITING,  counsel  for  plaintiff  and  respondent. 

This  is  an  appeal  from  an  order  made  at  the  special  term 
in  Jefferson  county,  by  Justice  MULLIN,  denying  the  motion 
to  set  aside  an  order  of  arrest  in  this  action. 

Appeals  of  this  kind  ought  not  to  be  encouraged.  In  the 
case  of  Moers  agt.  Morrow,  (17  How.,  280,)  the  general 
term,  DAVIES,  Justice,  delivering  the  opinion  used  this 
language  at  page  2S3 :  "  We  do  not  think  appeals  of  this 
kind  ought  to  be  encouraged,  the  order  of  arrest  is  a  pro- 
visional remedy  not  affecting  the  merits  of  the  case,  and 
when  the  party  is  on  bail,  he  cannot  be  seriously  prejudiced 
by  its  remaining  in  force  until  the  final  termination  of  the 
action."  (29  Sari.,  361  ;  8  Abb.,  257.) 

There  can  be  no  claim  in  this  case  that  the  defendant 
will  be  injured  by  enforcing  the  order — the  papers  upon 
which  the  order  was  granted,  show  that  the  defendant  had 
disposed  of  all  his  real  and  personal  estate  and  was  about 
to  go  to  California,  and  the  papers  to  oppose  the  motion  to 
set  aside  the  order  show  he  has  gone  to  Califonia,  where 
he  now  is ;  that  before  he  left  he  secured  his  bail,  and  all 
the  papers  show  he  sold  his  property,  and  left  with  the  intent 
of  cheating  and  defrauding  his  creditors  so  that  a  clear  case 
was  made  out  against  the  defendant  of  intent  to  cheat  and 
defraud  creditors.  This  authorized  the  order  of  arrest 
granted  in  this  case.  Section  179,  subd.  5,  reads  as  follows  : 
"  When  the  defendant  has  removed  or  disposed  of  his  prop- 
erty or  is  about  to  do  so  with  intent  to  defraud  his  creditors." 
This  is  the  language  of*the  Code,  and  it  applies  to  any  and 
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all  actions  whether  they  be  what  has  heretofore  been 
denominated  legal  or  equitable  actions ;  the  order  is  to  be 
granted  at  any  time,  when  a  case  is  made  out  coming 
within  the  provisions  of  §  179.  (See  opinion  of  Justice 
MULLIN,  in  this  case  hereto  annexed  and  marked  A.) 

Neither  the  defendant  nor  his  bail  can  be  harmed  by  this 
order;  the  appeal  papers  show  defendant  has  left  the  juris- 
diction of  this  court,  and  his  bail  are  secured  so  they  cannot 
be  harmed ;  but  if  this  order  of  arrest  is  set  aside,  the  plain- 
tiff must  lose  his  judgment,  defendant  has  gone  and  with 
him  all  his  propertyj  and  the  courts  have  aided  him  in 
cheating  arid  defrauding  his  creditors  if  they  set  aside  this 
order,  and  such  an  administration  of  the  law  would  be  a 
disgrace  to  any  American  court — there  are  no  merits  in  this 
appeal. 

But  the  defendant  says  the  order  of  arrest  must  be  set 
aside,  because  the  referee  went  into  an  accounting  between 
the  parties,  and  therefore,  the  recovery  is  upon  a  different 
cause  of  action  from  that  named  in  the  complaint,  and  he 
cited,  Smith  agt.  Knopp,  (30  N.  F.,  581,)  and  as  the  opinion 
of  the  court  of  appeals  in  that  case  was  delivered  by  Justice 
MULLIN,  who  also  denied  the  motion  in  this  case,  it  may 
be  presumed  he  understood  how  far  it  was  intended  to  go 
in  that  case,  and  I  again  refer  to  his  opinion  in  this  case 
hereto  annexed,  and  marked  (A.)  upon  that  point. 

The  complaint  in  this  action  is  at  law  for  the  amount 
due  the  plaintiff  on  a  sale  of  the  company's  property  to 
defendant;  alleges  the  sale,  promise  to  pay,  &c.;  the  answer 
admits  the  dissolution  and  purchase  of  the  goods,  but  denies 
the  purchase  of  the  accounts,  which  does  not  change  the 
nature  of  the  action. 

Section  181  of  the  Code  authorizes  the  order  when  it 
shall  appear  to  the  judge  by  the  affidavit  of  the  plaintiff,  or 
of  any  other  person  that  a  sufficient  cause  of  action-  exists 
and  that  the  case  (not  the  cause  of  action)  is  one  of  those 
mentioned  in  §  179 ;  now  it  was  shown  to  the  judge,  that 
VOL.  XXXIX.  21 
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the  plaintiff  had  a  cause  of  action  against  the  defendant, 
and  that  defendant  had  disposed  of  his  property,  and  was 
about  to  leave  the  state  with  the  intent  to  defraud  his 
creditors.  This  is  all  that  the  Code  requires,  it  does  not 
require  it  to  be  an  action  at  law,  or  authorize  a  motion  to 
set  aside  the  order  when  granted;  if  the  answer  or  report 
of  tue  referee  show  it  to  be  an  action  in  equity,  and  it 
cannot  make  any  difference  to  this  order  what  answer  is 
put  in,  or  whether  any  is  put  in  or  what  the  report  is,  or 
whether  any  is  ever  made  or  not,  the  court  are  not  required 
or  ever  permitted  to  look  into  the  answer  to  see  whether 
that  makes  it  an  action  in  equity  or  not  j  all  that  is  required 
is  to  have  a  cause  of  action,  and  a  case  coming  within  some 
one  of  the  provisions  of  section  179. 

But,  is  this  recovery  on  a  cause  of  action  different  .from 
the  one  made  in  the  complaint,  so  as  to  come  within  the 
case  of  Smith  agt.  Knapp  1  certainly  not,  the  right  to  arrest 
in  this  case,  it  will  be  borne  in  mind,  does  not  arise  out  of 
the  cause  of  action ;  that  has  nothing  to  do  with  the  case ; 
the  right  of  arrest  arose  long  after  the  cause  of  action,  and 
has  no  connection  with  it,  and  in  this  it  is  unlike  the  case 
of  Smith  agt.  Knapp.  In  that  case  there  were  five  counts 
and  plaintiff  recovered  on  one  of  them.  In  this  case  there  is 
only  one  and  the  plaintiff  has  recovered.  So  there  can  be  no 
question  about  what  he  has  recovered  on,  as  he  has  recovered 
on  his  complaint,  which  is  for  money  and  that  alone.  The 
whole  difficulty  has  grown  out  of  the  referee's  report  ;  had 
the  referee  found  as  he  did  that  the  goods,  and  Com  stock 
Brother's  account  alone  were  sold  to  defendant,  and  there 
fore,  plaintiff  could  only  recover  for  these  or  his  half 
thereof,  then  the  defendant  could  not  have  any  benefit  from 
his  cuonter-claim,  for  money  paid  out  on  company  debts, 
and  plaintiff's  judgment  would  have  been  about  $3,000; 
this  counter-claim  could  not  be  made  available  to  defendant 
in  this  action,  for  the  reason,  an  account  must  be  taken  be- 
tween the  parties  to  see  whether  he  had  paid  more  than  his 
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share  or  not,  (19  Barb.,  196;  4  Corns.,  486,  and  cases  then 
cited.)  The  referee  finding  the  plaintiff  must  have  judgment 
as  before  stated,  and  that  the  defendant  could  not  have  the 
benefit  of  his  payments,  sees  fit  to  go  into  an  accounting 
upon  the  one  question,  to  wit,  to  see  whether  the  defendant 
had  collected  as  much  as  he  had  paid  out  or  not,  and  if 
not  to  give  him  the  benefit  of  what  he  has  paid  out,  more 
than  he  has  received;  this  he  does  and  finds  he  has,  and 
gives  him  the  benefit  of  such  payments,  leaving  a  large 
amount  of  company  debts  not  collected,  not  disposed  of  in 
this  action  ;  and  now  the  defendant  turns  round  and  says 
that  because  the  referee  did  this  for  his  own  benefit,  the 
plaintiff  must  lose  the  benefit  of  the  order  of  arrest;  it  is 
well  settled  that  it  will  not  defeat  an  action  at  law  brought 
by  one  partner  against  another,  because  it  turns  out  that 
some  matters  are  unadjusted.  (23  Barb.,  184 ;  16  Wend., 
601.) 

An  agreement  between  partners  on  dissolution  that  one 
shall  have  the  settlement  of  the  accounts  and  continue  the 
business  and  pay  the  debts,  and  pay  the  outgoing  partner 
his  interest  within  a  certain  time,  creates  a  separate  interest 
in  the  remaining  partner  and  is  an  assignment  of  the  prop- 
erty, (5  Cow.,  489,)  and  it  is  not  an  assignment  in  trust, 
he  may  sue  in  his  own  name,  and  must  pay  the  outgoing 
partner  his  claim,  (8  How.,  502,)  and  when  they  dissolve 
the  law  will  imply  a  promise  to  pay,  (2  Parsons  on  Contracts, 
139,  note  a.  110;  15  Mass.  116  ;  26  Vermont,  754 ;  11  Pick. 
82  ;  16  Wend.  607;  6  N.  H.,  547.) 

This  motion  ought  not  to  have  been  heard ;  the  same 
motion  had  been  heard  before  the  trial  and  after  solemn 
argument  denied,  and  nothing  new  is  shown,  and  this 
motion  is  made  on  the  same  state  of  facts,  nothing  of  any 
importance  is  shown  on  this  last  motion  that  was  not  shown 
on  the  other  motion.  In  Mills  agt.  Thursby,  (11  Hoiv. 
114,)  Judge  ROOSEVELT  held,  that  when  a  motion  has  been 
made  and  fully  heard  and  denied,  it  cannot  again  be  heard 
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upon  substantialy  the  same  state  of  facts.  In  Patterson  agt 
Bacon,  (21  How.,  478,)  Judge  INGRAHAM  held,  "that  a 
motion  cannot  be  renewed  where  all  the  additional  matter 
sought  to  be  set  up,  were  known  to  the  party  when  the 
original  motion  was  made/7  In  Taaks  agt.  Schmidt,  (19  How. 
413,)  Judge  LEONARD  held,  that  when  attachment  has  been 
vacated  after  argument,  another  motion  for  an  attchment  on 
the  same  state  of  facts  will  not  be  heard ;  it  was  in  the  dis- 
cretion of  the  judge  at  least,  and  ought  not  to  be  granted 
when  it  will  work  an  injury  to  the  other  party  or  upon  the 
same  state  of  facts.  (5  Hill,  493  and  note  (A.)  p.  494  and 
cases  there  cited]  I  Barb.  72 ;  8  How.  113.) 

The  injury  in  this  case  is  apparent,  the  plaintiff  must 
lose  his  debt  if  the  order  is  set  aside ;  the  defendant  has  left 
this  state  and  is  out  of  the  jurisdiction  of  this  court.  In  1 
Barb.  72,  Judge  EDMONDS  says,  ft  leave  to  renew  a  motion 
will  not  be  granted  when  the  proof  has  been  closed,  where 
since  the  plea  an  important  witness  is  dead,  and  he  cites  3 
Edwards,  478  j  5  Hill,  493;  10  Paige,  523;  12  Wend 
290. 

This  motion  is  too  late.,  the  order  of  arrest  in  this  action 
now  in  force  was  granted  December  27th,  1869,  the  motion 
to  set  it  aside  was  heard  January  10,  and  denied,  and  this 
motion  is  made  and  heard  after  the  report  and  more  than 
twenty  days  after  the  order  was  granted  and  after  the  first 
motion  was  denied.  The  Code  of  1848,  allowed  the 
defendant  to  move  at  any  time  before  the  justification  of 
bail  to  set  aside  the  order  of  arrest,  (see  <§  204,)  this  section 
was  amended  in  1858,  so  as  to  allow  the  defendant  to  move 
at  any  time  before  judgment  to  set  aside  the  order,  thus 
came  the  case  of  Barker  agt.  Wheeler,  (23  How.  193,) 
where  the  order  was  served  just  before  the  entry  of  judg- 
ment, and  the  general  term  of  the  fifth  district,  MULLIN  J., 
delivering  the  opinion,  held  the  motion  could  not  be  made 
after  the  entry  of  judgment,  then  the  legislature  in  1862, 
amended  §  183  of  the  Code,  and  by  such  amendment  allowed 
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the  defendant  to  move  to  vacate  at  any  time  within  twent} 
days  after  the  service  of  the  order  in  which  to  move  to 
vacate,  and  it  stands  in  this  way  to-day.  These  two  sections 
to  wit,  183  and  204,  can  only  stand  together  when  read  as 
follows:  the  defendant  may  have  twenty  days  in  which  to 
move  to  vacate  the  order  of  arrest  after  the  same  is  served, 
and  no  matter  when  served,  the  defendant  has  twenty  days 
to  move  to  vacate  it,  even  though,  served  the  day  the  judg- 
ment is  entered,  and  in  this  twenty  days,  the  defendant 
must  move  to  discharge  the  order  of  arrest,  and  justice 
MULLIN  in  the  case  Sherman  agt.  Johnson,  not  reported, 
held,  the  motion  must  be  made  within  twenty  days  from 
the  service  of  the  order,  in  other  words  the  defendant 
might  move  to  set  aside  the  order  at  any  time  before 
judgment  provided,  it  is  within  twenty  days  of  the  service 
of  the  order  and  not  otherwise.  (See  also,  1  N.  Y.  Pr.}  257, 
and  note.) 

In  conclusion  the  fact  is,  the  order  is  fully  sustained  by 
the  evidence,  the  judge  has  passed  upon  the  conflict  and 
this  court  on  appeal  will  not  disturb  this  finding ;  there  is 
no  change  in  the  report  from  the  complaint,  only  one  cause 
of  action  is  stated  therein,  and  that  is  for  money,  and  the 
question  whether  the  referee  found  out  side  of  the  complaint 
or  not,  is  not  before  the  court;  that  must  be  raised  by  an 
appeal  from  the  judgment  and  not  here.  The  plaintiff  has 
recovered  and  has  only  one  cause  of  action  stated,  so  it 
cannot  be  different  from  the  one  stated,  besides  this,  the 
order  was  granted  upon  grounds  entirely  outside  of  the 
complaint,  and  that  happened  after  all  the  pleadings  were 
in,  and  is  fully  authorized  by  the  Code;  there  is  no  merits 
in  the  motion;  if  the  order  is  reversed,  the  plaintiff  is 
cheated  and  defrauded  out  of  his  judgment  and  the  court 
have  aided  him  in  doing  just  what  he  attempted  to  do  and 
for  this  attempt  §  179  authorizes  the  order  in  this  case,  to 
wit,  disposing  of  his  property  and  leaving  the  state  with  the 
intent  to  cheat  and  defraud  his  creditors. 
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The  order  is  right  and  must  be  affirmed 

MDLLIN,  J. — The  complaint  alleges  that  the  plaintiff 
sold  his  interest  in  the  co-partnership  composed  of  himself 
and  defendant,  to  the  latter,  for  the  sum  of  $j  ,811.50, 
which  sum  together  with  $270,  for  the  services  of  plaintiff's 
minor  son,  made  $2,081.50,  for  which  the  defendant  was 
justly  indebted  to  the  plaintiff,  and  judgment  is  demanded 
for  this  sum. 

The  plaintiff  prays  an  accounting  of  the  partnership 
matters,  but  if  the  allegations  stated,  as  to  the  dissolution  and 
sale  of  his  interest  were  true,  no  accounting  of  the  partner- 
ship dealings  was  necessary — that  part  of  the  prayer  was, 
therefore,  unnecessary,  and  wholly  unimportant. 

The  cause  of  action  was  for  money,  and  was  recoverable 
in  an  action  at  law. 

The  cause  of  action  was  one  for  which  the  defendant 
could  not  be  arrested  and  imprisoned,  on  an  execution  after 
judgment,  under  §  179  of  the  Code,  unless  an  order  of  arrest 
had  been  obtained. 

The  ground  relied  on  for  an  order  of  arrest  was,  the  con- 
templated removal  of  his  property,  with  intent  to  defraud 
his  creditors. 

The  officer  who  granted  the  order,  decided  that  the  con- 
templated removal  with  the  imputed  intent  was  established, 
and  therefore,  granted  the  order. 

The  defendant  made  two  attempts  before  trial,  before  the 
referee,  to  vacate  this  order,  without  success,  and  he  now 
applies  to  have  it  vacated  on  the  ground  that  the  recovery 
before  the  referee  was  for  a  different  cause  of  action  from 
that  alleged  in  the  complaint,  and  according  to  the  case  of 
Smith  agt.  Knapp,  (30  N.  Y.,  581,)  such  a  motion  may  be 
made,  and  the  order  vacated  on  that  ground. 

The  complaint  in  that  case,  contained  five  causes  of 
action,  upon  only  one  of  which  could  the  defendant  be 
arrested  and  imprisoned  on  a  ca.  sa.  on  the  judgment. 
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An  order  of  arrest  was  obtained  I  infer,  on  the  gronud 
of  the  fraud  and  not  by  reason  of  any  matter  connected 
with  the  other  causes  of  action. 

The  recovery  was  on  one  of  the  causes  of  action  for 
which  the  defendant  could  not  be  imprisioned* 

The  result  was,  the  plaintiff  imprisoned  the  defendant  on 
one  cause  of  action,  while  his  judgment  was  for  an  essentially 
different  one,  such  an  arrest  was  held  to  be  illegal. 

In  this  case,  the  referee  finds  the  defendant  indebted  to 
the  plaintiff  for  the  purchase  price  of  his  interest  in  part  of 
the  partnership  property,  and  for  money  collected  from  the 
assets  of  the  firm  after  dissolution,  and  to  one  half  of  which 
plaintiff  "was  entitled. 

Technically  the  cause  of  action  set  out  in  the  complaint, 
is  not  the  same  as  that  on  which  the  referee  awarded 
judgment,  but  in  a  more  enlarged  sense,  they  are  the  same. 
The  claim  was  for  money  due  and  owing  from  the  defend- 
ant to  the  plaintiff.  If  there  was  a  debt  really  due,  and  the 
defendant  vas  intending  to  remove  his  propery  with  intent 
to  defraud  his  creditors,  the  same  injury  would  be  done 
whether  tti3  debt  arose  out  of  the  one  claim  or  the  other. 

It  was  a  question  for  the  referee  to  decide  whether,  when 
the  pi aintif  failed  to  prove  a  sale  of  his  interest  in  the  joint 
property  to  defendant,  he  would  take  an  account  and  ascer- 
tain whether  money  was  actually  due  the  plaintiff  on  a 
settlement  )f  the  partnership  account.  If  he  has  erred  in 
that,  the  ernr  must  be  corrected  on  appeal — the  complaint, 
if  it  does  net  authorize  the  proof,  will  be  amended,  unless 
the  proof  is  of  a  cause  of  action  essentially  different  from 
that  stated  ii  the  complaint. 

The  defendant's  counsel  insists  that  there  can  be  no  arrest 
where  the  coise  of  action  is  an  equitable,  as  distinguished 
from  a  legal  <ne. 

However  t'ue,  this  may  be,  as  to  certain  actions  that  are 
of  equitable  cognizance,  yet,  an  action  to  recover  money,  it 
matters  not  whether  the  remedy  is  in  equity  or  at  law,  the- 
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defendant  may  be  arrested  provided  the  facts  stated  in  the 
complaint  as  sworn  to  in  the  affidavit,  bring  the  case  within 
one  of  the  subdivisions  of  §  379  of  the  Code. 

I  do  not  think  that  the  cause  of  action  for  which  the 
referee  has  suvarded  judgment,  is  different  from  that  stated 
in  the  complaint,  so  as  to  bring  the  case  within  the  principle 
of  Smith  agt.  Knapp,  supra. 

The  intent  to  remove  and  to  defraud  established  by  the 
affidavit,  if  carried  out,  would  defeat  the  plaintiff  in  the 
recovery  of  an  honest  debt,  which 'the  referee  has  held  to 
be  covered  by  the  complaint,  or  must  be  deemed  to  have 
allowed  an  amendment  of  it,  so  as  to  conform  it  to  the 
proof. 

It  is  said  by  the  defendant's  counsel,  that  by  tie  finding 
of  the  referee  there  was  no  settlement  of  the  partnership 
dealings  and  no  promise  to  pay  a  balance  struck,  ind  hence, 
no  action  at  law  could  be  maintained — but  if  an  gction  was 
commenced  in  equity  for  the  recovery  of  money,  and  an 
accounting  is  required  in  order  to  arrive  at  tie  amount 
due,  and  it  is  established  by  affidavit  that  the  defendant 
intends  to  remove  his  property  from  the  state,  yith  intent 
to  defraud  his  creditors — an  order  of  arrest  may  issue — the 
form  of  the  action  does  affect  the  right  of  arresj. 

The  motion  must,  therefore,  be  denied,  with  $10  costs. 


The  general  term  affirmed  the  judgment;  aid  as  there 
was  no  written  opinion  delivered,  it  is  suppojed  that  the 
opinion  of  Judge  MULLIN  at  special  term,  was  adopted  as 
the  opinion  of  the  court. 
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COURT  OF  APPEALS. 

OLIVER  W.  MARVIN,  respondent,  agt.  MARGARET  INGLIS, 

appellant. 

Where  a  referee  finds  that  at  the  time  a  mortgagee  signed  his  name  to  an  assignment 
of  the  mortgage,  he  was  of  unsound  mind,  and  incapable  of  executing  a  legal  in- 
strument; such  finding  is  conclusive  upon  this  court. 

Therefore  such  assignment  is  void,  unless  made  valid  by  some  other  fact  disclosed  in 
the  case. 

The  acts  of  the  wife  of  the  mortgagee  in  conducting  and  managing  the  affairs  of  her 
husband,  and  in  procuring  the  execution  of  the  assignment  of  the  mortgage,  are 
not  sufficient  to  constitute  her  his  agent  for  that  purpose,  so  as  to  make  valid  the 
assignment ;  for  a  person  mentally  incapable  of  transacting  business,  cannot  ap- 
point an  agent  to  transact  it  for  him,  the  act  of  the  agent  in  such  case  would  be 
equally  void. 

It  may  be  assumed,  and  such  is  the  law,  that  an  exception  taken  to  the  refusal  of  a 
referee  to  find  a  fact  material  to  the  rights  of  the  party,  established  by  unconflict- 
ing  proof,  is  available  in  this  court,  as  such  refusal  would  be  an  error  of  law. 

If  no  title  to  the  mortgage  was  coiweyed  by  the  assignment  in  the  life-time  of  the 
mortgagee,  such  title  could  not  be  conveyed  by  any  delay  of  his  personal  repre- 
sentatives after  his  death,  in  asserting  their  right  thereto. 

Where  the  evidence  as  to  whether  the  administratrix  (the  widow)  of  the  mortgagee, 
either  before  or  after  she  became  administratrix,  ever  received  anything  on 
account  of  the  assignment  of  the  mortgage,  was  conflicting,  the  refusal  of  the 
referee  to  find  that  she  had  received  anything  on  account  thereof,  after  she  be- 
came administratrix,  was  justified  upon  this.ground. 

The  law  is  well  settled  that  a  purchaser  of  choses  in  action,  other  than  such  as  by 
the  law-merchant  are  negotiable,  acquires  no  better  title  than  that  of  his  vendor. 
Consequently  any  subsequent  assignee,  under  a  void  assignment  to  the  first 
assignee  of  the  mortgage,  acquired  no  better  title  than  the  first  assignee. 

Where  the  defect  of  parties,  if  any,  appears  upon  the  face  of  the  complaint,  the 
question  can  only  be  raised  by  demurrer. 

An  action  to  recover  a  mortgage,  or  the  money  received  thereon,  survives  to  the  per- 
sonal representatives,  and  is  assignable. 

April,  1869. 

AN  action  to  declare  inoperative  and  void  an  assignment 
of  a  mortgage,  and  to  collect  the  amount  of  moneys  received 
thereon  by  the  defendant's  testator,  an  assignee  of  said 
mortgage. 
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The  facts  of  the  case  were  not  disputed  by  either  party 
on  the  trial.  The  following  is  a  brief  summary  of  them. 

David  D.  Marvin,  the  father  of  the  plaintiff,  died  intestate 
on  or  about  Oct.  21st,  1352,  leaving  his  widow,  Mary 
Augusta  (now  Fanning),  and  the  plaintiff,  his  only  child, 
surviving  him. 

In  the  fall  of  1850,  David  D.  Marvin  (who  was  a  physi- 
cian) received  an  injury  on  his  head,  and  in  December,  1850, 
he  was  enfeebled  by  fever,  and  his  mind  was  in  some  respects 
impaired,  and  on  the  7th  January,  1851,  he  was  removed  to 
the  Butler  Hospital,  in  the  state  of  Ehode  Island,  where  he 
continued  till  his  death. 

The  doctor's  sickness  was  kept  secret,  his  wife  hoping  he 
might  recover  and  resume  his  practice. 

Mrs.  Marvin  visited  her  husband  ten  days  after  he  was 
taken  to  Providence,  and  as  often  as  once  in  three  months 
till  his  death,  and  he  was  always  rational  during  her  visits, 
conversed  with  her  about  her  domestic  affairs,  knew  of  her 
collecting  in  moneys  and  selling  property,  and  that  Dr. 
Purdy  was  attending  to  his  medical  business,  and  dividing 
proceeds  with  Mrs.  Marvin  ;  he  inquired  if  she  had  plenty 
of  money,  &c.,  and  requested  that  she  would  not  sell  the 
horse  (Charley). 

The  evidence  shows  irksomness  under  restraint  and  some 
delusion  before  the  doctor  was  taken  to  the  Butler  Hospital 
and  some  delusion  afterwards,  while  there,  but  there  was  no 
total  deprivation  of  reason  till  a  few  weeks  before  his  death. 
The  doctor's  disease  was  called  general  paralysis  •  the  men- 
tal affection  is  characterized  usually  by  extravagant  notions 
of  one's  abilities  or  wealth,  the  bodily  infirmity  (as  in  this 
case)  was  not  apparent  until  the  last  stages.  He  inquired 
about  his  son  and  relations,  wrote  to  them  and  his  wife, 
heard  his  wife  read  and  understood  it,  and  was  particularly 
attentive  to  medical  matters. 

Shortly  after  the  doctor's  sickness,  and  prior  to  March, 
1851,  Mrs.  Marvin  became  solicitous  to  obtain  the  control 
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of  seven  Harlem  lots,  owned  by  Dr.  Marvin,  and  a  bond 
and  mortgnge  given  to  the  doctor  by  Caleb  S.  Butts  for 
$750,  and  advised  with  her  brother  Edwin  Wilcox,  and  his 
wife,  how  she  could  do  it.  lie  told  her,  that  her  husband 
could  not  convey  to  her,  but  that  they  both  might  convey 
to  some  third  party,  who,  in  turn  might  re-convey  back  to 
her,  by  which  means  she  could  obtain  the  title  in  her  own 
right.  She  concluded  to  do  that,  and  the  deed  was  pre- 
pared with  that  expectation.  Mrs.  Marvin  suggested,  that 
Dr.  Purdy  should  goto  get  Dr.  Marvin's  signature.  Wilcox 
replied,  that  was  the  only  course  she  could  pursue  to  get 
the  title  in  herself,  unless  she  took  out  a  commission  of 
lunacy  5  and  she  and  Mrs.  Wilcox,  in  conformity  to  the 
advice  of  Edwin  Wilcox,  prepared  a  deed  for  the  seven  lots, 
and  an  assignment  of  the  mortgage  to  S.  M.  Whittlesey, 
and  sent  them  by  Purdy  to  the  doctor,  he,  Purdy,  being 
told  to  give  the  doctor  her  love  and  request  him  to  sign 
the  deed  and  assignment  of  mortgage,  which  he  did,  and 
Purdy  returned  them  to  Mrs.  Marvin  and  proved  the  execu- 
tion as  subscribing  witness,  Mrs.  Marvin  duly  signing  and 
acknowledging  the  deed,  as  the  doctor's  wife. 

The  title  was  put  in  Miss  Wittlesey  that  she  migrit  re- 
convey  to  Mrs.  Marvin.  The  assignment  of  the  bond  and 
mortgage  were  given  by  Mrs.  Marvin  to  Edwin  Wilcox,  and 
she  told  him  what  he  might  do  with  it. 

Mrs.  Marvin,  about  the  21st  of  October,  18-51,  agreed  to 
and  did  dispose  of  the  lots  and  bond  and  mortgage  to  Amelia 
A.  Wilcox,  wife  of  Edwin  Wilcox,  for  $1,000.  Wilcox  and 
wife  had  no  idea  of  purchasing  from  Mrs.  Marvin  until  they 
were  conveyed  to  Anthon. 

At  that  time  the  Butt's  bond  and  mortgage  were  as- 
signed to  Anthon  for  $750,  on  or  about  October  21,  1851. 

Miss  Whittlesey  lived  in  New  Jersey,  knew  nothing 
about  her  name  being  used  until  she  come  to  New  York,  in 
October  1851,  to  convey  the  lots  to  Anthon;  she  assigned 
Butt's  bond  and  mortgage  to  Anthou,  October  21st,  1851, 
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and  Mrs.  Marvin  knew  that  this  property  was  used  in  the 
purchase  of  the  farm  from  Anthon,  the  farm  was  conveyed 
to  Mrs.  Wilcox  by  Miss  Whittlesey  immediately  thereafter, 
and  Mrs.  Marvin  received  that  $1,000,  in  different  sums, 
part  in  six  months  afterwards,  and  part  in  a  year  thereafter, 
which  would  bring  the  last  payment  to  April,  1853. 

Mrs.  Marvin  took  out  letters  of  administration  on  the 
estate  of  her  husband  in  January,  1853. 

John  Anthon  received  the  bond  and  mortgage  in  good 
faith,  and  William  Inglis  received  an  assignment  thereof  in 
good  faith,  October  30th,  1851. 

On  the  foreclosure  of  a  subsequent  mortgage,  Inglis  was 
made  a  party  and  pursuant  to  the  judgment  of  the  court,  he 
received  March  25th,  1853,  interest  and  principal,  $844.56. 

The  plaintiff  was  born  February  1st,  1841,  became  of 
age"  February  1st,  1862;  his  mother  collected  the  doctor's 
bills  before  his  death  and  afterwards,  and  the  $1,000,  when 
received,  was  mingled  with  the  collections,  and  therefrom 
were  paid  Mrs.  Marvin's  expenses,  the  sons  expenses  and 
the  doctor's  expenses,  and  there  still  remains  about  $3,000 
in  her  hands. 

The  cause  ,was  referred  to  PHILO  T.  EUGGLES,  Esq.,  as 
referee,  who  found  and  reported  therein  as  follows : 

• 

To  the  court : — The  undersigned,  Philo  T.  Euggles,  the 
referee  to  whom,  by  the  order  of  this  court,  made  herein, 
it  was  referred  to  hear,  try  and  determine  the  issues  joined 
in  this  action,  having  proceeded  under  said  order  to  the 
hearing  of  the  matter  so  referred,  and  been  for  that  purpose 
attended  by  the  plaintiff,  and  by  Mr.  Joseph  Neilson,  his 
attorney  and  counsel,  and  by  the  said  defendant,  by  Mr. 
Andrew  Thompson,  one  of  her  attorneys,  and  her  counsel ; 
and  having  taken  the  proofs,  oral  and  documentary,  pro- 
duced before  me,  and  heard  the  argument  of  counsel,  and 
duly  considered  the  same,  doth  find  and  report  as  follows  : 

As  my  conclusions  of  fact: 
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That  the  late  David  D.  Marvin  held  and  owned  the  bond 
and  mortgage,  in  the  complaint  mentioned  as  having  been 
executed  by  Caleb  S.  Butts  to  him,  and  that,  as  also  set 
forth  in  said  complaint,  on  a  foreclosure  of  a  subsequent 
mortgage  upon  the  premises,  William  Inglis  was  made  a 
defendant,  as  the  apparent  assignee  and  owner  on  record  of 
the  said  first  mentioned  bond  and  mortgage,  and,  out  of  the 
proceeds  of  the  sale  of  said  premises,  the  said  William 
Inglis,  as  such  apparent  owner  received  $844.56  on  the 
25th  day  of  March,  1853,  on  account  of  said  first  mentioned 
bond  and  mortgage,  that  sum  being  the. amount  due  for 
principal  and  interest  up  to  that  date  besides  his  costs. 

That  in  the  fall  of  the  year  1850,  and  for  some  weeks 
prior  to  the  1st  of  January,  1851,  the  said  David  D.  Marvin 
was  ill,  and  suffering  from  [certain  mental  delusions  and 
alineations,  and  was  kept  closely  confined  in  his  residence 
in  the  city  of  New  York,  and  under  medical  treatment  ; 
that,  about  the  1st  of  said  month  of  January,  1851,  the 
said  David  D.  Marvin  was  removed  to  the  Butler  Hospital 
for  the  insane,  at  Providence,  in  the  state  of  Rhode  Island, 
where  he  remained  in  confinement  and  under  medical  treat- 
ment for  his  mental  disorders,  until  about  the  21st  day  of 
October,  1852,  when  he  departed  this  lite,  dying  intestate, 
and  leaving  him  surviving  his  widow,  Mary  Augusta  and 
the  plaintiff  in  this  action,  his  only  son  and  heir,  who  be- 
came twenty-one  years  of  age  on  or  about  the  1st  day  of 
February,  1862.  That  the  said  Mary  'Augusta  was  duly 
appointed  administratrix  of  the  goods,  chattels  and  credits 
which  were  of  her  said  late  husband,  and  having  duly 
qualified,  letters  of  administration  were  issued  to  her  in  the 
month  of  January,  1853,  and  she  has  been  and  acted  as  the 
sole  administratrix.  That  at  the  time  of  the  death  of  the 
said  David  D.  Marvin,  there  were  no  debts  owing  by  him 
outstanding  and  unpaid. 

That  afterwards,  and  in  the  year  1857,  the  said  Mary 
Augusta,  intermarried  with  Thomas  C.  Fanning. 


334       NEW  YORK  PRACTICE  REPORTS. 

Marvin  agt.  Inglia. 

That  while  the  said  David  D.  Marvin  was  so  confined  in 
the  Butler  Hospital,  and  in  the  month  of  March  or  April, 
18-51,  he  was  requested  to  write  his  name  at  the  foot  of  an 
instrument  laid  before  him,  and  he  so  wrote  his  name  with- 
out reading  the  paper,  or  hearing  the  same  read,  or  inquir- 
ing as  to,  or  knowing  the  contents  thereof.  That  the  said 
instrument  was  a  partially  prepared  assignment  of  the 
bond  and  mortgage  first  aforesaid,  and  being,  when  so  signed 
by  the  said  David  D.  Marvin,  in  blank,  as  to  the  name  of 
the  assignee.  That  the  person,  at  whose  request  the  said 
David  D.  Marvin  so  wrote  his  name,  brought  the  said  in- 
strument, so  in  blank,  to  the  city  of  New  York,  and  after- 
wards, on  the  7th  day  of  May,  1851,  attended  at  the  office 
of  a  commissioner  of  deeds  in  said  city,  and  while  there 
affixed  his  name  thereto,  as  subscribing  witness,  and  there- 
upon, as  such  witness,  proved  the  execution  of  the  said 
instrument  before  the  said  commissioner,  who  indorsed  his 
certificate  of  such  proof  thereon. 

That  afterwards,  without  the  knowledge  or  consent  of 
the  said  David  D.  Marvin,  the  name  of  Susan  M.  Whittlesey 
wat  inserted  in  the  said  instrument,  as  the  assignee,  and 
within  a  few  days  thereafter,  the  same  was  recorded  as  an 
assignment  of  the  first  mentioned  bond  and  mortgage  in  the 
office  of  the  register  of  the  city  and  county  of  New  York, 
on  the  15th  day  of  September,  1851. 

That  the  said  instrument,  so  purporting  to  be  such 
assignment,  was  not  delivered  by  the  said  David  D.  Marvin, 
nor  authority  given  by  him  for  the  delivery,  completion  01 
use  thereof,  nor  did  the  said  David  D.  Marvin,  make  any 
arrangement  in  respect  thereto,  or  receive  any  consideration 
therefor.  That  the  said  instrument  was  never  delivered  to 
the  said  Susan  M.  Whittlesey. 

That  afterwards  the  said  Susan  M.  Whittlesey  executed, 
upon  request,  an  assignment  of  the  said  first  mentioned 
bond  and  mortgage,  and  other  assignments  thereof  were 
executed,  and  were  recorded  in  the  said  register's  office, 
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including  the  assignment  to  the  said  William  Inglis,  in  the 
complaint  stated,  and  under  or  by  virtue  of  which  he  re- 
ceived the  money  aforesaid.  That  afterwards,  and  in  the 
year,  1863,  the  said  William  Inglis  departed  this  life,  leav- 
ing a  last  will  and  testament  wherein  the  defendant  Margaret 
Inglis  was  nominated  executrix,  and  the  said  will  having 
been  proved  and  admitted  to  probate,  letters  testamentary 
were  duly  issued  to  her,  and  she  became  and  is  the  sole 
acting  executrix  under  the  said  will. 

That  the  said  William  Inglis  left  a  large  estate,  which 
passed  to  and  is  possessed  by  said  Margaret  Inglis,  as  such 
executrix. 

That  at  the  time  the  said  David  D.  Marvin  so  wrote  his 
name  at  the  foot  of  the  said  instrument,  so  afterwards  con- 
verted into  an  assignment  of  the  said  bond  and  mortgage 
and  recorded,  he  was  of  unsound  mind,  and  incapable  of 
executing  a  legal  instrument. 

That  on  or  about  the  1st  day  of  September,  1S65,  the  said 
Mary  Augusta,  as  such  administratrix  and  in  her  own  right, 
sold,  assigned  and  set  over  to  her  son,  the  plaintiff  in  this 
action,  the  said  bond  and  mortgage,  and  the  moneys  which 
were  due  thereon  and  the  claim  upon  whicii  this  action  was 
brought. 

That  when  such  assignment  was  made,  her  said  husband, 
Thomas  C.  Fanning  was  present,  read  and  approved  thereof, 
and  that  the  same  was  so  executed  by  the  said  Mary  Augusta 
with  his  approbation  and  assent. 

That  soon  after  the  execution  of  the  said  assignment  and 
before  the  commencement;  of  this  action,  the  plaintiff  caused 
notice  thereof  to  be  given  to  the  defendant,  and  a  demand 
to  be  made  upon  her  for  the  moneys  claimed  in  this  action, 
and  that  she  account  therefor,  which  she  refused  to  do.  That 
I  have  computed  the  interest  on  the  amount  of  the  said 
claim,  and  that  the  same  at  the  date  of  this  my  report 
amounts  to  $901.87,  in  the  whole,  for  principal  and  interest, 
$1,746.43. 
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And  I  find  as  my  conclusions  of  law  : — 

(1.)  That  the  said  instrument  so  signed  by  the  said  David 
D.  Marvin,  and  in  which  the  name  of  S.  M.  Whittlesey 
was  afterwards  inserted,  as  the  assignee  of  the  said  bond  and 
mortgage,  was  not  the  deed  of  the  said  David  D.  Marvin, 
but  was  and  remained  inoperative  and  void. 

(2.)  That  the  said  David  D.  Marvin  was  and  remained  the 
owner  of  the  said  bond  and  mortgage  up  to  the  time  of  his 
death. 

(3.)  That  the  said  William  Inglis  did  not,  under  or  by 
virtue  of  the  assignment  held  by  him,  become  the  owner, 
or  acquire  any  title  or  interest  in  the  said  bond  and  mort- 
gage, or  to,  or  in  the  moneys  due  thereon  and  so  received 
by  him. 

(4.)  That  the  plaintiff,  at  the  time  of  the  commencement 
of  this  action,  was  the  owner  of  the  claim  on  which  this 
action  was  brought. 

(5.)  That  out  of  the  moneys  and  property,  portion  of  the 
estate  of  the  said  William  Inglis,  which  came  into  the 
defendant's  hands,  or  under  her  control  as  executrix,  under 
the  said  will,  she  should  account  for  the  moneys  so  received 
by  the  said  William  Inglis,  with  interest  thereon. 

(6.)  That  plaintiff  is  entitled  to  judgment  against  the  said 
defendant,  as  such  executrix,  for  the  sum  of  $1,746.43, 
with  the  interest  from  the  date  hereof,  with  costs,  and  that 
the  defendant,  as  such  executrix,  pay  and  satisfy  the  same 
out  of  any  portion  of  the  said  estate  not  heretofore  by  her, 
as  such  executrix,  applied  to  the  payment  of  the  existing 
debts  of  the  said  testator. 

Dated,  June  27th,  1SG8. 

PHILO  T.  RUGGLES,  referee. 

The  defendant  has  made  and  filed  the  following  exceptions 
to  the  referee's  report : 

1st.  The  defendant  excepts  to  so  much  of  the  referee's 
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findings  of  fact,  as  commences  with  the  paragraph  "that 
while  the  said  David  D.  Marvin"  and  ending  with  ''Susan 
M.  Whittlesey/'  at  the  close  of  the  third  paragraph  there- 
from, and  the  third  paragraph  thereafter. 

The  evidence  showed  that  Mary  Augusta,  the  wife  of 
Dr.  Marvin,  was  his  attorney,  in  fact,  attended  to  his 
business,  disposed  of  his  property  and  collected  his  debts 
with  his  knowledge  and  approbation,  and  that  Dr.  Marvin 
was  always  lucid  when  said  Mary  Augusta  visited  him,  once 
a  fortnight,  and  that  Mrs.  Marvin  prepared  the  assignment 
to  Susan  M.  Whittlesey,  and  which  D.  D.  Marvin  duly  ex- 
ecuted, the  execution  whereof  was  duly  proved  by  the  sub- 
scribing witness. 

2d.  The  defendant  excepts,  because  the  referee  did  not 
find  as  requested;  that  said  Mary  Augusta,  after  she  became 
administratrix  of  her  husband's  estate,  ratified  the  assignment 
of  said  bond  and  mortgage  to  John  Anthon  by  her  ac- 
quiescence therein,  from  her  appointment  as  such  adminis- 
tratrix, in  January,  1863,  to  the  1st  day  of  September, 
1865,  and  also  by  her  receiving  one  thousand  dollars  on  ac- 
count of  such  assignment. 

3d.  The  defendant  excepts  to  each  conclusion  of  law 
made  by  the  referee  severally. 

4=th.  The  defendant  further  excepts,  that  the  referee  did 
not  dismiss  the  complaint,  upon  the  reasons  upon  which  he 
was  requested  so  to  do,  to  wit : 

1st.  That  Mary  Augusta,  as  the  attorney  in  fact  of  her 
husband  caused  to  be  made  a  valid  assignment  of  said  bond 
and  mortgage  to  John  Anthon,  and  received  the  pay  there- 
for when  administratrix,  and  ratified  the  same. 

2d.  That  the  assignment  to  the  plaintiff  is  void  because 
not  executed  by  Thomas  C.  Fanning,  the  husband  of  Mary 
Augusta,  and  inadmissible  in  evidense  because  not  acknowl- 
edged by  Mrs.  Fanning  according  to  law. 

3d.  As  administratrix  she  could  not  assign  any  trust  con- 
fided to  her,  noi  any  tort,  and  that  the  assignment  by  the 
VOL.  XXXIX.  22 
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administratrix  was  nothing  more  than  the  naked  right  to 
maintain  a  suit,  which  is  unassignable. 

4:th.  That  the  action  could  not  be  maintained  by  the  ad- 
ministratrix, and  the  plaintiff  could  not  have  a  better  action, 
than  his  assignor. 

5th.  The  plaintiff  could  in  no  event  recover  judgment 
for  interest,  or  for  more  than  $843.56,  the  amount  received 
March  25,  1853,  and  that  the  plaintiff  has  not  complied  with 
the  statute,  and  should  therefore  pay  the  defendant's  costs. 

A.  &  M.  S.  THOMPSON,  attorneys,  and 
A.  THOMPSON,  counsel  for  appellant. 

I.  The  referee  was  requested  to  dismiss  the  complaint 
for  five  reasons,  which  appear  in  the  case  from  104th  to 
107th  folios.  He  impliedly  refused,  and  the  appellant  ex- 
cepted.  If  either  of  these  reasons  is  sufficient,  the  referee 
committed  an  error,  reviewable  in  this  court  (9  N.  Y.,  463). 
Because : 

1st.  The  troublesome  question  of  reviewing  the  findings 
of  fact  of  a  referee  is  mostly  put  at  rest,  and  the  contradic- 
tory deeisions  upon  the  subject  are  harmonized,  by  the  able 
decision  given  by  the  Monroe  general  term,  in  Nelson  agt. 
Ingersoll,  (27  How.,  1,)  and  which  is  in  accordance  also 
with  the  decisions  of  this  court  in  16  N.  F.,  547;  21  N.  Y.j 
547;  and  22  N.  F.,  325  ;  but  see  20  N,  Y.,  521,  522. 

2d.  This  decision  of  Nelson  agt.  Ingersoll,  establishes  that 
§  272  of  the  Code,  directing  the  mode  of  trial  before  a  refe- 
ree and  in  effect  of  the  report,  is  thereby  assimilated  to  trials 
at  the  circuit,  as  far  as  practicable,  and  the  same  to  be  re- 
viewed, as  far  as  practicable,  in  the  same  manner. 

3d.  The  court  of  errors  decided,  in  7  Hill,  529,  that  a 
nonsuit  might  be  given  after  all  the  evidence  was  given  on 
both  sides,  and  the  Code  practice  has  not  overruled  that 
decision,  and  our  motion  was  thus  made.  (25  N.  Y.,  361, 
confirms  this.) 
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4th.  About  all  the  facts  are  proved  by  the  plaintiff's  wit- 
nesses, and  there  is  no  contradiction ;  and  these  facts  are 
set  forth  in  the  statement  of  facts  heading  these  points; 
and  the  referee's  findings  of  fact  state  the  acts  that  were 
committed;  the  testimony  shows  particularly  who  were  the 
actors  in  those  transactions. 

II.  The  fourth  ground  upon  which  the  referee  was  re- 
quested to  dismiss  the  complaint,  was  passed  upon  by  the 
supreme  court,  and  the  opinion  assumes  that  the  adminis- 
tratrix could  maintain  an  action.  In  this  we  claim,  both 
the  referee  and  the  supreme  court  erred,  because, 

1.  The  facts  established  show,  that  every  thing  complain- 
ed of,  was  done  by  the   instigation    arid  procurement  of 
Mary  Augusta,  the  then  wife  of  Dr.  Marvin,  and  who  in 
January,  1S53,  became  administratrix  of  his  estate. 

2.  If  Dr.  Marvin  had  sufficient  intellect  to  make  the  as- 
signment, under  the  undisputed    decisions  in  4   Cowen  207, 
21  Wendell  142  and  24  Wendell  85,  then  the  ownership  of 
neither  Anthon,  nor  Judge  Inglis  could  be   impeached  by 
Mrs.  Marvin,  as  shown  by  those  decisions. 

3.  The  evidence  shows  that  Mrs.  Marvin  was  the  agent  in 
fact,  of  her  husband,  and  recognized,  as  such  by  him  and  that 
he  knew  she  was  disposing  of  his  property  when  apparently 
lucid  ;  and  the  law  allowed  her  to  act  as  his  agent.     (9  N. 
Y.  40  and  205,  and  42  Barb.,  194),  and  in  case  of  lunacy 
would  empower  her  so  to  do.     (4  Law  and  Eq.,  523.) 

Under  such  circumstances  she  could  not  recover  in  this 
action,  as  the  facts  show  that  she  disposed  of  a  deed  for  7 
lots  of  land,  and  this  assignment  and  bond  and  mortgage  for 
$1,000,  and  received,  and  still  has  the  money  ;  while  An- 
thon (and*  Judge  Inglis  his  assignee,)  received  the'same  for 
full  value  and  lona  fiide. 

4.  But  whether  Mrs.  Marvin  rightfully  or  wrongfully  pro- 
cured the  assignment  of  this  bond  and  mortgage,  and  caused 
it  to  be  assigned  to  Anthon  for  value,    when,  in  January, 
1853,  she  became  administratrix  of  her  husband's  estate,  she 
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then  became  liable  to  account  to  her  husband's  estate  for  the 
same,  (7  Paige,  112),  and  the  bond  and  mortgage  is  by  stat- 
ute so  much  money  in  her  hands,  which  she  cannot  dispute. 
(2  E.  S.j  84,  85.) 

5.  Being  thus  liable,  she  cannot  make  an  innocent  party 
account  for  her  liability  (or  wrong  if  there  be  one). 

6.  She  could  not,  as  supposed  in   the  oppinion,  maintain 
an  action  for  money  had  and  received,  for  money  received 
bona  fide  by  Judge  Inglis,  under  the  decree  of  the  court, 
for  there  was  no  contract,  expressed  or  implied,  to  pay  her 
money,  and  Judge  Inglis  committed  no  tort  to  be  waived ; 
and  she  could  not  give  herself  an  action  by  waiving  her 
own  tort. 

III.  The  first  ground,  upon  which  we  asked  the  com- 
plaint to  be  dismissed  ;  and  the  request  that  the  referee  find 
"that  said  Mary  Augusta,  after  she  became  admidistratrix 
of  her  husband's  estate,  ratified  the  assignment  of  said  bond 
and  mortgage  to  John  Anthon  by  her  acquiescence  therein, 
from  her  appointment  as  such  administratrix,  in  January 
1853,  to  the  first  day  of  September,  1865,  and  also  by  her 
receiving  $1,000  on  account  of  such  assignment,  are  also 
good  grounds  for  the  reversal  of  the  judgment  appealed 
from,  because  : 

1.  Mrs.  Marvin  not  only  instigated  all  the  acts  complained 
of,  but  she  received  the  benefits  of  the  acts,  when  admin- 
istratrix ;  she,  when  administratrix,  with  full  knowledge  of 
the  facts,  did  not  repudiate  the  acts  cf  herself  while  a  wife, 
or  those  acting  with  her.     She  took  the  money,  and  there- 
by accepted   the  whole  burdens    which    accompanied   it. 
(Per  HOGEBOOM  J.,  35  How.,  214  and  115.) 

2.  The  referee  was  requested  to  find  this  fact,  and  to  dis- 
miss the  complaint  on  that  fact;  the  referee  refused.     The 
defendant's  exception  carried  this  to  the  supreme  court,  the 
same  as  the   refusal  of  a    circuit  judge.     (27  How.,  4y  23 
N.  Y.  325.)     The   supreme  court  were  bound  to  grant  a 
new  trial  for  that  reason.     (22  N.  F.,  325,) 
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The  supreme  court,  have,  by  disregarding  the  exceptions, 
refused  to  grant  the  new  trial,  and  they  are  available  in  this 
court.  (22  N.  Y.,  325.) 

The  conclusions  of  law  are  not  correct,  when  the  find- 
ing requested,  is  inserted,  and  therefore  the  exceptions  to 
the  conclusions  of  law,  are  well  taken  j  and  there  being  no 
conflict  of  testimony,  the  conclusions  from  facts  proved, 
are  questions  of  law,  reviewable  in  this  court.  (9  N.  T.} 
463.) 

<lth.  The  defendant  could  set  up  the  facts  of  this  case  as 
an  equitable  defense,  to  defeat  any  action  Mrs.  Marvin  could 
bring.  (2  Kernan,  166;  24  N.  Y.,  581,  <£c.;  2  Kernan, 
266.) 

The  party  must  offer  to  restore,  before  action.  (See  2 
Barb.,  145;  2  Hill,  288,390;  3  Greenlcaf,  30;  1  Demo,  69; 
4  Denio,  554  ;  Chit.  Cont.,  678,  752  ;  5  East,  449 ;  4  Mass., 
502  ;  15  Mass.,  320  ;  5  Barb.,  319  ;  See  also,  1  Barb.,  230, 
and  Exp.,  103.) 

5th.  It  cannot  be  urged  that  Mrs.  Marvin's  accountability 
to  the  estate  is  not  sufficient  to  save  the  estate  harmless. 
Since  1853,  there  has  been  over  $3,000  net  m  her  hands, 
more  than  sufficient  to  refund  the  money  received  by  Judge 
Inglis  (See  2  Paige,  253 ;  7  Law  and  Equity,  254  ;  2 
Ex.  Rep.  4S7  ;  4  Ex.  Eep.  17,  and  LI,  Paige,  480.) 

IV.  The  plaintiff  cannot  maintain  this  action,  because, 
1st.  He  could  not  have  a  better  action  than  Mrs.  Marvin, 

his  assignor. 

2d.  Judge  Inglis  received  his  money  pursuant  to  the 
decree  of  the  supreme  court,  and  in  that  suit  at  the  bottom 
of  the  decree  the  claim  should  be  settled. 

V.  The  third  ground  to  dismiss  the  complaint  was  well 
taken,  because, 

1st.  If  there  was  a  claim  in  favor  of  the  estate,  the  collec- 
tion of  it  was  a  trust,  and  trusts  are  not  assignable. 

2d.  Judge  Inglis.  is  charged  with  a  tort,  and  the  paper 
purporting  to  be  an  assignment  authorizes  the  plaintiff  to 
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sue  for  such  tort,  and  the  complaint  is  (when  stripped  of 
all  surplusage,)  for  a  tort,  ''  and  no  torts  are  assignable, 
unless  there  be  a  property  to  assign,  or  a  contract  at  least, 
some  substantial  possession,  some  capability  of  personal 
enjoyment  and  not  a  mere  naked  right  to  maintain  a  suit" 
(as  in  this  case.)  (2  Story's  Equitg  Jurisprudence,  §  ]  050  g. 
See  2  Com.  296,  per  HOYT.) 

VI.  The  second  ground  for  dismissing  the  complaint  was 
well  taken,  because, 

1st.  Fanning's  marriage  with  Mrs.  Marvin,  administratrix, 
devolved  the  whole  administration  upon  him,  arid  her  grants 
were  void,  and  so  it  is  held  in  numerous  cases,  (2  Williams  on 
Executors  on  632,  633,  and  634  ps.,  and  which  doctrine  is 
stated  in  2  Bradford,  155,  in  the  year  1852)  one  case  quoted 
in  the  opinion,  referring  to  these,  and  other  cases  with  ap- 
probation ;  and  these  cases  have  never  been  overruled.  8 
Paige,  37,  also  cited  in  the  opinion,  was  a  power  in  trust, 
where  a  woman  always  acted  under  the  power  without  her 
husband.  5  Selden,  40,  also  quoted,  was  a  wife  acting  by 
the  husband's  direction,  executing  a  mortgage  upon  his  .in- 
dividual property. 

2d.  Frank  Wilcox's  testimony  does  not  help  the  case,  for 
in  19  Law  and  Equity,  330,  an  administratrix  married  a 
minor,  who  joined  with  her  in  an  assignment,  which  was 
held  a  nulity,  and  that  the  wife  could  not  assign  without  a 
valid  concurrence  of  her  husband. 

3d.  4  Comstock  9,  decided,  that  all  deeds  executed  by 
married  women  should  be  on  examination  separate  and  apart 
from  her  husband ;  this  decision  has  been  modified  since, 
respecting  married  women's  separate  estate  j  but  has  not  been 
altered  in  other  cases. 

4th.  The  opinion  states  truly,  that  this  objection  was  not 
taken  by  answer;  and  it  could  not  be;  but  these  objections 
were  taken  as  soon  as  the  purported  assignment  was  offered 
in  evidence,  and  has  never  been  waived. 

The  opinion  contains  a  mistake  on  this  subject. 
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5th.  The  Laws  of  1867,  p.  1926,  authorizing  married 
women  to  become  administratrixes,  and  act  as  femes  sole  is 
not  retrospective,  and  has  no  bearing  on  this  purported 
assignment,  executed  in  1865. 

VII.  The  fifth  exception  was  well  taken,  because, 

1st.  The  defendant  is  an  executrix,  and  is  not  chargeable 
with  costs  unless  she  unreasonably  resisted  or  refused  to  pay 
the  plaintiff's  claim.  Upon  being  shown  a  letter  from  the 
plaintiff,  respecting  this  stale  claim,  she  said  she  wished  to 
see  Mr.  Walgrove,  that  she  knew  nothing  about  it,  and  the 
action  was  commenced.  It  is  claimed  that  the  plaintiff  is 
not  entitled  to  costs.  She  did  not  unreasonably  resist,  or 
refuse  to  refer.  (See  3d  Sandford  758 ;  2d  Rev.  Stat.  90,  $ 
41,  new  §j  46.) 

2d.  As  Judge  Inglis  took  an  assignment  for  value  and 
bona  fide  from  Anthon,  the  executrix  could  not  be  liable  for 
the  money  received  by  the  decree  of  the  court,  until  after 
a  demand  and  refusal,  and  the  report  being  for  the  whole 
amount  received  March  25,  1853,  and  interest  from  that 
time  to  the  date  of  the  report,  is  erroneous. 

VIII.  The  first  four  folios  of  the  opinion  have  not  been  by 
us  referred  to,  as  we  do  not  understand  what  they  relate  to  ; 
we  did  not  attempt  to  introduce  the  overruled  demurrer 
before  the  referee,  but  objected  to  it ;  but  if  it  be  intended 
that  we  were  precluded  by  the  result  of  that  demurrer  from 
setting  up  new  matter,  or  moving  to  dismiss  the  complaint, 
we  submit  that  that  view  is  not  sustained  by  the  Code,  or 
by  7  HiU,  529. 

IX.  The    judgment  appealed  from   should  be   reversed, 
and  as  it  appears  that  the  plaintiff  can  in  no  case  maintin 
an  action,  the  complaint  should  be  dismissed  with  costs. 

JOSEPH  NEILSON,  attorney  and  counsel  for  respondent. 

I.  The  paper  signed  by  Dr.  Marvin,  and  afterwards  used 
as  an  assignment  of  the  bond  and  mortgage,  was  inoperative 
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and  void  ;  created  and  conferred  no  right  or  interest  what- 
ever: 

1.  Because  it  was  signed  in  blank  j   no  party  thereto  as 
assignee.     (Chauncey  agt.  Arnold,  24  N.  Y.,  330;   Drury 
agt.  Foster,  2   Wai,   U.  S.,  24.) 

2.  Because  it  was  thus  blank  when  proved,  as  if  by  a 
subscribing  witness,  there  realy  having  been  no  such  wit- 
ness.    (6  Hill,  303  ;  2   Wend.,  575.) 

3.  Because  the  name  of  Susan  M.  Whittlesey  was  inserted 
as  the  assignee,  after  such  proof  before  the  commissoner,  and 
without  authority. 

4.  Because  the  paper  was  never  delivered. 

5.  Because,  at  the  time  of  signing  this  paper,  Dr.  Marvin 
was  incompetent.     (Van  Guyslin  agt.   Van  Kuren,  35  N.  Y. 
P.  74  of  Op. ;  Haviland  agt.  Hayes,  37  N.   Y.f  25  ;  Stewart, 
JEx'r,  agt.  Lispenatd,  26  Wend.,  225.) 

This  last  case  is  referred  to  in  support  of  the  natural  view 
that  one  unfit  to  transact  business,  as  by  making  a  contract, 
may  be  competent  to  make  a  will.  It  is  proper  to  say,  that 
that  case  was  criticised  in  25  N.  Y.,  9,  but  not  touching 
the  point  to'  which  it  is  here  cited. 

II.  The  assignment  to  Whittlesey  being  void  and  inopera- 
tive, nothing  passed  to  Mr.  Inglis  by  the  transfer  executed 
to  him. 

The  distinction  between  the  transfers  of  claims  negotiable 
and  not  negotiable  supplies  the  needful  argument.  In  the 
one  case,  from  considerations  of  commercial  convenience  and 
necessity,  the  party  receiving  paper  in  good  faith  and  for 
value  being  protected,  notwithstanding  the  want  of  title  in 
the  prior  holder ;  in  the  other,  the  party  taking  an  assign- 
ment of  a  chose  in  action  being  protected,  not  merely  be- 
cause of  the  meritorious  character  of  his  own  act,  but, 
more  especially,  because  of  the  meritorious  character  of  his 
assignor's  title. 

While  this  distinction  has  been  long  and  generally  re- 
cognized, this  court,  in  view  of  its  value  and  importance, 
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has  been  carefully  reiterating  that  branch  of  the  doctrine 
with  which  we  are  here  most  concerned. 

In  Blydenburgh  agt.  Thayer,  January  term  1867,  DAVIES 
Ch.  J.,  cites  32  N.  Y.,  482  ;  22  Id.,  535  ;  28  Id.,  600,  and 
1  Johns.,  529,)  the  general  rule  re-asserted  being — 

"  The  assignee  of  a  chose  in  action  not  negotiable  takes  sub- 
ject to  all  equities,  and  can  acquire  no  greater  or  other  rights 
than  those  possessed  by  his  assignor" 

Thus,  then,  it  follows  that  Mr.  Inglis  stood  in  the  same 
relation  to  the  owner  of  this  bond  and  mortgage  as  Miss 
Whittlesey.  He  could  take  no  other  or  better  title  or  in- 
terest than  she  had;  nor,  unless  the  distinction  alluded  to 
be  disregarded,  could  he  claim  any  benefit  or  advantage 
from  the  fact  that  he  parted  with  value  upon  receiving  the 
assignment. 

It  is  the  case  of  a  purchaser  attempting  to  get  title  from 
one  having  no  title  to  give. 

Nor  is  it  material  whether  or  not  he  was  ignorant  of  the 
real  character  of  the  prior  assignments. 

The  question  presented  was  not  one  of  mere  equities  latent 
or  otherwise,  but  was  a  question  of  title. 

Nor  can  it  be  said  that  William  Inglis  was  a  bona  fide 
purchaser.  A  bona  fide  purchaser  is  one  who  unites  in 
himself  the  legal  as  well  as  the  equitable  title.  (Peabody 
agt.  Fenton,  3  Barb.,  Ch.  R,  464-5.) 

When  Mr.  Inglis  received  the  money  he  got  something 
valuable,  and  not  until  then.  As  it  was  received  without 
right,  or  upon  an  unfounded  claim,  a  court  of  equity  could 
correct  that. 

As  Mr.  Inglis  could  not  have  retained  the  money,  simply 
because  it  came  to  him  thus,  so  neither  should  the  defend- 
ant retain  it  as  part  of  the  large  estate  now  in  her  hands  as 
executrix. 

III.  No  error  was  committed  by  the  referee  in  his  rulings 
at  that  trial. 

I  propose  to  notice  the  questions  raised  by  the  defend- 
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ant's  counsel,  in  the  order  in  which  they  appear  in  the  case. 
I  believe  it  would  be  found,  if  the  examination  could  be 
here  made,  that  the  referee,  whose  learning  and  experience, 
especially  in  equity  cases,  are  well  known  to  the  court,  has 
given  to  those  questions  proper  attention  •  arid  that  this 
litigious  executrix  is  troubling  us  and  the  courts  most  im-r 
properly  and  vexatiously. 
The  first  exception. 

The  record  of  the  determination  of  the  court  below,  upon 
the  demurrer  to  the  complaint  was  properly,  necessarily 
before  the  referee.  Apart  from  the  admission  peculiar 
to  the  demurrer,  it  was  determined  at  the  special  and 
general  terms  of  that  court  that  this  was  a  good  complaint; 
that  this  claim  was  the  proper  subject  of  assignment ;  and 
that  upon  the  facts,  it  truly  stated  (facts  now  established 
by  proof,)  it  was  a  proper  case  for  an  accounting.  One  of 
the  learned  counsel's  most  specific  propositions  was,  that 
this  was  an  action  for  an  improper  appropriation  of  the 
bond  and  mortgage,  and  that,  being  a  tort,  was  not  assignable. 

If  the  court  had  been  of  that  opinion,  judgment  for 
plaintiff  would  not  have  been  ordered. 

But  one  ground  of  the  demurrer  was  a  defect  of  parties, 
and  the  same  ground  was  afterwards  taken  in  the  answer. 
For  this  reason,  if  for  no  other,  the  demurrer  book  should 
have  been  laid  before  the  referee. 

It  will  be  assumed  that  the  referee  did  not  allow  himself 
to  be  unduly  influenced  by  that  record. 

The  defect  of  parties,  if  such  defect  there  were,  appeared 
on  the  face  of  the  complaint.  Therefore,  it  was  not  a  sub- 
ject proper  to  an  answer.  To  raise  the  question  at  all,  the 
counsel  was  bound  to  demur;  he  acted  on  that  view  when 
he  put  in  the  demurrer.  If  he  had  faith  in  the  proposi- 
tion, he  should  have  clung  to  it ;  not  waived  it  by  answering. 
This  is  something  more  than  a  mere  point  of  practice  ;  is 
regulated  by  the  Code  ;  is  essential  to  the  orderly  prosecu- 
tion ot  a  defense.  This  party  has  properly  tried  the 
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experiment  by  a  demurrer ;  has  improperly  tried  the  same 
experiment  by  the  answer.  (Merritt'agt.  Walsh,  32  N.  Y., 
685  ;  Donnell  agt.  Walsh,  33  N.  Y.,  43.) 

The  second,  third  and  fourth  exceptions. 

The  first  question  put  was  to  obtain  a  mere  description 
of  the  paper.  The  other  proofs  went  to  the  contents,  and 
that  was  proper,  as  the  paper  could  not  be  found. 

The  record  copy  put  in  was  the  best  evidence  within 
our  reach.  We  had  alleged  that  Inglis  appeared  of  record 
and  thus  got  the  money ;  therefore  that  record  was  proper 
evidence. 

But  efforts  to  find  the  paper  had  been  made.  The  defend- 
ant's counsel  proved  that  he  had  searched  everywhere,  and 
failing,  had  employed  others  to  search.  The  plaintiff's 
counsel  proved  that  he  had  made  like  dilligent  search. 

If  a  mere  layman,  who  might  err  as  to  the  measure  of 
diligence  due  to  such  a  matter,  had  thus  testified,  and  the 
objection  had  been  specific,  the  referee  would  have  required 
the  witness  to  state  precisely  what  he  did,  and  would  then 
have  determined  whether  the  search  was  sufficiently  full 
and  diligent.  But  when  counsel  of  some  experience  thus 
testify,  I  think  it  will  be  taken  that  the  rule  was  fully  met 
and  satisfied. 

It  does  appear  that  the  assignment  was  in  the  hands  of 
the  broker  Lathrop,  and  that  he  is  dead. 

Mr.  Anthon  acted  on  the  record,  hence  it  is  that  we  sMll 
have  the  deed.  If  he  had  the  original  assignment,  he  would 
naturally  have  delivered  it  to  his  assignee.  The  call  to  pro- 
duce was  made  on  that  theory. 

Miss  Whittlesey  could  not  have  delivered  it  to  Mr.  Anthon, 
as  it  never  had  been  delivered  to  her. 

Fifth  exception. 

The  motion  to  strike  out  deserves  no  consideration.  The 
question  (like  several  of  the  objections  made,)  was  presented 
in  the  most  general  form,  and  therefore,  not  available. 

Sixth  exception. 
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The  motion  merely  went  to  the  merits  generally. 

I  have  passed  over  several  objections,  as  no  exceptions 
were  taken. 

As  to  the  exceptions  to  the  report. 

First  exception. — The  matters  in  the  part  of  the  report 
referred  to  were  proved  conclusively.  The  residue  of  the 
exception  rests  upon  a  misapprehension  of  the  facts.  There 
was  no  agency  touching  this  matter.  Mrs.  Marvin  did  not 
prepare  the  assignment  or  insert  Miss  Whittlesey's  name, 
though  she  did  so  as  to  the  deed.  She  had  no  connection 
whatever  with  the  arrangement  made  with  Anthon. 

Second  exception. — If  the  request  to  find,  &c.,  had  been 
made,  the' exception  would  not  hold.  The  bond  and  mort- 
gage were  used  with  Mr.  Anthon  without  Mrs.  Marvin's 
knowledge  or  consent,  and  that,  too,  in  the  lifetime  of  her 
husband.  In  the  very  nature  of  the  case  there  could  be  no 
acquiescnce  or  ratification. 

She  had  received  nothing  on  account  of  the  mortgage  ; 
the  $1,000  was  for  the  lots. 

The  second  and  third  exceptions  as  to  conclusions  of  law. 

The  objection  was  that  the  administratrix,  who  had  mar- 
ried after  her  appointment,  could  not  execute  this  assignment 
to  the  plaintiff. 

When  that  assignment  was  offered  in  evidence,  certain 
specific  objections  were  made. 

The  referee  reserved  his  decision.  Afterwards,  and  after 
further  proof,  the  paper  was  put  in  evidence,  without  ob- 
jection and  without  exception. 

The  inference  was  that,  in  view  of  that  proof,  the  objec- 
tions were  abandoned.  The  referee  might  well  have  so 
understood  it.  . 

But  the  objection  to  the  assignment  was,  at  best,  theo- 
retical. It  may  be  that,  according  to  the  English  rule,  the 
administratrix,  on  marrying,  became  so  far  incompetent 
that  she  could  only  act  thenceforth  with  her  husband.  But 
the  reason  of  that  rule — the  liability  of  the  husband — does 
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not  exist  with  us,  though,  on  an  accounting,  the  husband 
should  be  brought  in,  since  he  may  have  intermeddled  with 
the  estate,  or  may  have  concurred  in  a  deyastavit  committed 
by  her.  (Elliot  agt.  Lewis,  3  Edw.  Ch.  J?.,  40-45.) 

But  we  have  a  statutory  system  of  our  own.  No  one 
can  read  the  provisions  of  the  Revised  Statutes  without 
being  impressed  by  the  conviction  that  it  was  not  intended 
that  the  husband  of  the  administratrix,  neither  qualifying 
nor  giving  security,  should  take  any  part  in  the  administra- 
tion. On  the  other  hand,  there  are  several  provisions  which 
indicate  that  the  wife  should  continue  to  act. 

1  The  person  to  whom  letters  are  granted  shall  have  sole 
and  exclusive  authority.  (3  Rev.  St.  p.,  158,  §  25.) 

2.  Upon  such  marriage,  the  letters  may  be  revoked,  on 
application  of  any  party  in  interest.  (R.  S.  p.  164,  §  56.) 

It  was,  therefore,  for  the  persons  in  interest  to  determine 
whether  she  should  continue  to  act  or  not;  and  the  omission 
to  make  such  application  is  evidence  of  an  election  in  favor 
of  such  continuance. 

As  the  letters  are  made  conclusive  evidence  of  authority, 
it  would  seem  that,  until  revocation,  her  authority  remained. 
She  never  was  superseded  by  the  action  of  the  surrogate,  the 
only  mode  known  to  our  laws. 

Marriage  was  an  objection  to  the  appointment  of  a  woman. 
(R.  S.p.,  159,  §  32,)  but  we  find  no  corresponding  restrictions 
affecting  one  married  after  her  appointment. 

By  the  act  of  1863,  (Sess.  Laws,  p.  607,)  married  women 
might  be  appointed  upon  the  written  consent  of  the  hus- 
band; and  in  1867,  (Sess.  Laws,  p.  1927,)  all  disqualifications 
were  removed.  By  virtue  of  this  act  the  rule  stands  as  it 
the  prohibitory  statute  had  never  existed.  (Washburn  agt. 
Franklin,  13  Abb.,  140.) 

But,  however,  all  that  may  be,  all  that  would  have  been 
necessary,  in  any  view  of  the  law,  was  that  the  husband 
should,  assent  to  the  execution  of  the  assignment  by  Mrs. 
Fanning. 


350  NEW  YOEK  PRACTICE  EEPOKTS. 

Marvin  agt.  Inglis. 

It  was  upon  that  proof  that  the  assignment  was  received 
in  evidence ;  and  that  the  objections  which  the  counsel  had 
raised  were  very  properly  abandoned  by  him.  Not  only 
should  he  have  objected  then,  but  excepted  to  the  decision. 
(Hunt  agt.  Bloomer,  13  N.  Y.,  341.) 

Third  exception. — This  goes  to  the  question  whether  the 
subject  matter  of  this  action  could  be  assigned  by  an  admin 
istratrix  competen  to  act. 

That  question,  if  it  be  one,  was  before  the  supreme  court 
upon  the  demurrer. 

It  was  not  the  transfer  of  a  trust,  or  of  a  tort,  or  a  mere 
naked  right  to  sue. 

Claims  which  survive,  though  sounding  in  tort,  can  be 
assigned.  The  distinction  is  between  a  claim  for  a  mere 
naked  deceit,  or  for  an  injury  which  dies  with  the  person, 
and  therefore  not  assignable ;  and  claims  which,  going 
beyond  that,  have  to  do  with  property,  and  therefore 
survive. 

But  this  was  a  mere  question  of  property  as  distinguished 
from  a  tort;  is  no  more  an  action  for  a  naked  wrong  than, 
in  certain  cases,  the  action  on  an  implied  assumption  for 
money  had  and  received  would  have  been. 

The  notion  that  an  administratrix  cannot  assign  a  bond 
and  mortgage,  or  the  money  which  another  may  have  re- 
ceived upon  a  bond  and  mortgage,  is  not  worthy  of  con- 
sideration. If  that  be  the  law,  I  confess  to  many  violations 
of  professional  duty.  I  have  so  often  seen  executors  and 
administrators,  under  my  advice,  pay  off  legatees  and  heirs 
who  elected  to  take  such  securities,  in  lieu  of  money,  and 
so  to  save  the  expense  of  re-investments,  that  I  regret  the 
correction  comes  so  late. 

It  is  to  be  remembered  that  as  there  were  no  debts 
owing  by  the  intestate,  Mrs.  Marvin  and  the  plaintiff  were 
the  only  persons  in  interest.  It  was  for  them  to  determine 
what  should  be  done  with  this  bond  and  mortgage  or  this 
money. 
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Under  the  statute  of  distributions,  part  of  it  would  belong 
to  each  of  them. 

The  one  has,  for  a  consideration,  passed  over  her  interest 
to  the  other,  and  of  that  no  one  can  complain. 

Fifth  exception. — This  relates  to  interest  and  costs. 

1.  Interest. 

That  was  but  an  incident.  Why  should  not  interest 
have  been  allowed?  The  bond  and  mortgage  drew  in- 
terest. 

It  is  not  the  case  of  a  mere  agent  or  attorney  holding 
money  subject  to  call. 

But  a  case  where  one  obtains  and  holds  money  with  a 
hostile  though  unfounded  claim,  and  where  a  surrender  of  it 
would  not  have  been  made  until  compelled. 

As  this  bond  and  mortgage  drew  interest  and  but  for  its 
perversion  and  use  would  now  have  been  payable  with  in- 
terest ;  as  Mr.  Inglis  had  the  money  and  the  estate  has  had 
the  benefit  of  the  investment  and  accumulation  ;  and  as  in- 
terest is  the  natural  fruit  of  the  money,  the  estate  should 
account  for  the  interest.  Are  we  to  be  deprived  of  the  in- 
terest which  our  bond  and  mortgage  would  have  brought 
us?  The  Marvin  estate  suffers,  the  Inglis  estate  gains  that 
much.  What  better  claim  has  the  defendant  to  the  interest 
than  to  the  principal? 

2.  As  to  the  costs. 

The  question  seems  to  be  whether  this  litigious  defendant 
can  compel  us  to  contest  this  claim  for  years,  at  our  own 
expense,  and  so  exhaust  the  fund  and  defeat  the  equitable 
object  of  the  action.  The  history  of  the  case  illustrates  her 
litigious  temper. 

The  court  at  special  term  awarded  costs  on  striking  o 
the  demurrer,  and  with  leave  to  answer.  On  appeal  t 
general  term  granted  costs  on  the  affirmance  of  that  ju( 
ment,  without  leave  to  answer,  but  with  leave  te  move 
be  allowed  to  answer.  The  referee  awarded  costs,  and 
the  appeal  the  general  term  affirmed  that.  Thus  at  QL 
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step  in  the  case  the  defendant  was  admonished.  Was  not 
the  claim  unreasonably  resisted  ?  (23  How.,  137.) 

But  this  question  of  costs  is  not  proper  for  the  considera- 
tion of  this  court  on  appeal. 

If  costs  were  improperly  inserted  in  the  judgment  the 
remedy  was  by  motion  for  correction  in  the  court  below. 
(25  How.,  345.) 

But  this  question  was  not  raised  on  the  trial.  (Morris 
agt.  Husson,  8  N.  Y.,  204.) 

If  any  offer  to  refer,  or  certificate  by  the  referee,  or  order 
of  the  court  upon  motion  allowing  costs,  were  necessary, 
it  does  not  appear  but  that  the  same  were  duly  made. 

But  the  fifth  exception,  as  to  the  interest,  and  costs  is  not 
well  taken.  It  is  a  compound  proposition,  to  the  effect  that 
the  plaintiff  could  not  recover  interest;  that  he  could  only 
have  the  principal ;  that  he  had  not  complied  with  the  statute, 
and  that  he  must  pay  costs.  Neither  of  these  several  pro- 
positions appear  to  have  been  submitted  to  the  referee  prior 
to  the  report. 

As  the  case  does  not  contain  the  referee's  findings  there 
is  nothing  before  the  court  for  review,  unless  it  be  as  to  the 
specific  exceptions  taken  on  the  trial.  (31  N.  Y.,  115;  36 
N.  Y.,  610 ;  15  Abb.,  75.) 

The  judgment  should  be  affirmed,  with  costs. 

GROVER,  J. — None  of  the  exceptions  taken  by  defendant's 
counsel  to  the  rulings  of  the  referee  upon  the  competency 
of  evidence  were  insisted  on  upon  the  argument.  I  have 
examined  these  exceptions  and  find  none  of  them  tenable. 

There  was  evidence  given  tending  to  sustain  the  finding 
of  the  referee,  that  David  D.  Marvin,  at  the  time  he  signed 
his  name  to  the  instrument  purporting  to  be  an  assignment 
of  the  mortgage,  was  of  unsound  mind,  and  incapable  of 
executing  a  legal  instrument.  This  finding  of  fact  is,  there- 
fore, conclusive  upon  this  court  in  this  case. 

It  follows  that    such    instrument    is  void,  unless  made 
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valid  by  some  other  fact  in  the  case.  (Haveland  agt.  Hayes, 
(37  N.  Y.,  25.)  The  counsel  insists  that  the  assignment, 
although  void  when  executed  by  Marvin,  because  valid  by 
reason  of  Mrs.  Fanning'^  (Marvin's  then  wife)  agency  in 
conducting  and  managing  the  affiars  of  her  husband,  and  in 
procuring  the  execution  of  the  .instrument  by  him.  It  is  a 
sufficient  answer  to  this  position,  that  a  person  mentally  in 
capable  of  transacting  business  cannot  appoint  an  agent  to 
transact  it  for  him,  and  that  the  act  of  the  agent  appointed 
by  such  person  would  be  equally  void.  Besides,  Mrs. 
Fanning  never  assumed  to  act  as  agent  for  her  husband 
in  respect  to  the  assignment  of  the  mortgage  in  question. 

The  counsel  for  the  appellant  excepted  to  the  refusal  of 
the  referee  to  find  as  a  fact;  that  Mrs.  Fanning,  after  she 
became  administratrix  of  her  husband's  (Mr.  Marvin,)  estate, 
ratified  the  assignment  of  the  bond  and  mortgage  by  her 
acquiescence  therein  from  her  appointment,  in  January, 
1853,  to  the  1st  of  September,  1865,  and  also  by  her  receiv- 
ing one  thousand  dollars  on  account  of  such  assignment. 

It  may  be  assumed,  and  such  is,  I  think,  the  law,  that  an 
exception  taken  to  the  refusal  of  a  referee  to  find  a  fact 
material  to  the  rights  of  the  party  established  by  unconflict- 
ing  proof  is  available  in  this  court,  as  such  refusal  would  be 
an  error  of  law.  Testing  the  exception  by  this  rule,  it  is 
manifest  that  if  no  title  to  the  mortgage  was  conveyed  by 
the  assignment  in  the  lifetime  of  Mr.  Marvin,  such  title 
could  not  be  conveyed  by  any  delay  of  his  personal  rep- 
resentatives after  his  death  in  asserting  their  right  thereto  j 
such  delay  might,  if  sufficiently  long,  bar  the  remedy  by 
the  operation  of  the  statute  of  limitations,  but  this  would  be 
its  only  effect.  The  delay  was  therefore,  immaterial.  The 
evidence  as  to  whether  Mrs.  Fanning,  either  before  or  after  she 
became  administratrix,  ever  received  anything  on  account  of 
the  assignment  of  the  mortgage  was  conflicting,  and  the  re- 
fusal of  the  referee  to  find  that  she  had  received  anything  on 
account  thereof,  aftershe  became  administratrix,  was  justified 
VOL.  XXXIX.  23 
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upon  this  ground.  The  exception  was,  therefore,  not  well 
taken.  The  evidence  tending  to  establish  that  Mrs.  Fanning, 
while  administratrix,  ratified  the  assignment  by  receiving 
money  on  accouut  thereof,  must  be  disregarded  by  this  court, 
as  the  fact  was  not  proved  to  the  satisfaction  of  either  the 
referee  or  the  supreme  court.  It  follows  that  the  assignment 
was  not  rendered  valid  by  any  other  fact  occurring,  either 
before  or  after  the  death  of  Marvin,  and  that  the  ownership 
continued  in  him  to  the  time  of  his  death,  and  then  vested 
in  his  personal  representatives. 

It  is  insisted  by  the  counsel  for  the  appellant,  that  the 
defendant's  testator  purchased  the  mortgage  from  Anthon  in 
good  faith,  and  that  Anthon,  having  an  apparent  valid  title 
by  virtue  of  the  assignment,  the  testator  by  such  purchase 
acquired  a  valid  title.  Conceding  the  fact,  the  legal  con- 
clusion does  not  follow.  The  law  is  well  settled  that  a 
purchaser  of  choses  in  action,  other  than  such  as,  by  the  law- 
merchant,  are  negotiable,  acquires  no  better  title  than  that  of 
his  vendor.  (Blydenburgli  agt.  Thayer,  and  cases  cited.}  The 
title  of  the  testator  was,  therefore,  no  better  than  that  of 
Miss  Whittlesey,  whose  name  was  inserted  as  assignee  in  the 
first  instance. 

It  is  also  insisted  that  Mr.  Anthon,  the  assignor  of  the 
testator,  was  a  necessary  party.  It  is  a  sufficient  answer 
to  this  position,  that  the  appellant  is  not  in  a  position  to 
raise  the  question.  The  defect  of  parties,  if  any,  appears 
upon  the  face  of  the  complaint,  and  in  such  cases  the 
question  can  only  be  raised  by  demurrer.  (Code,  sections 
144-147  ;  Depuy  agt.  Strong,  supra.)  It  is,  therefore,  un- 
necessary, to  inquire  whether  Anthon  was  a  necessary 
party. 

It  follows  that  the  personal  representatives  of  Marvin 
could  have  maintained  an  actiou  against  the  defendant's 
testator  to  recover  the  mortgage,  and,  when  he  had  received 
the  money  secured  thereby,  to  recover  from  him  the  money 
so  received.  This  liability  of  the  testator  survived  against 
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his  personal  representatives,  (Haight  agt.  Hoyt,  19  N.  J., 
464,)  and  was  assignable,  like  any  other  chose  in  action 
which  survived  in  favor  of  and  against  personal  representa- 
tives. (Bixbie  zgt.  Wood,  24  N.  Y.,  607.)  It  is  insisted 
that  the  administratrix  had  no  power  to  assign  this  claim 
to  the  plaintiff.  To  this  I  answer,  that  she  had  the  same 
power  to  assign  and  transfer  this,  that  she  had  any  other 
chose  in  action,  or  to  sell  any  of  the  personal  property  of 
her  intestate.  It  is  further  insisted,  that  by  her  marriage 
with  Fanning,  her  power  to  assign  and  transfer,  without 
the  assent  of  her  husband,  ceased.  It  is  not  necessary  to 
determine  this  point,  for  the  fact  is  found  that  the  adminis- 
tratrix executed  the  assignment  to  the  plaintiff  in  the 
presence  of,  and  with  the  assent  of  her  husband.  This 
made  it  his  act,  if  that  be  necessary  to  its  validity.  (Edgerton 
agt.  Thomas,  5  Sel.,  40.)  The  plaintiff  was  clearly  entitled 
to  recover  interest.  The  money  had  been  illegally  received 
by  the  testator  upon  the  mortgage,  and  retained  by  him 
and  his  representative,  and  his  estate  is  chargeable  with  in- 
terest as  damages.  The  fact  that  the  testator  received  the 
money  upon  a  decree  in  a  foreclosure  suit,  to  which  he  was 
made  a  party  by  reason  of  his  apparent  ownership  of  the 
mortgage,  does  not  affect  the  right  of  the  plaintiff}  neither 
he  nor  his  assignor  was  a  party.  This  right  to  the  mort- 
gage or  its  proceeds  could  not  be  affected  by  the  judgment. 
The  mortgage  was  not  paid  out  of  a  surplus  arising  upon 
the  sale,  the  right  to  which  was  determined  subsequent  to 
the  judgment,  but  its  payment  was  directed  by  the  judg- 
ment. The  exception  is  too  general  to  raise  any  question 
as  to  defendant's  liability  for  costs. 

The  judgment  appealed  from  must   be   affirmed,  with 
costs. 
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SUPREME    COURT. 


fv    P 

In  the  Matter  of  the  Application  of  JOHN  FOLEY. 

The  act  of  April  27,  1869,  declares  that  "all  votes  cast  at  any  election  for  any  per- 
son holding  the  office  of  Police  Commissioner,  or  within  thirty  days  after  he  shall 
have  resigned  such  office,  shall  be  void."  Whether  this  statute  is  not  unconstitu- 
tional, as  depriving  the  people  of  the  right  to  choose  any  person  to  office  who  is 
not  made  ineligible  by  the  constitution,  or  who  is  a  criminal,  Qmrt  f 

The  application  for  a  mandamus  to  the  mayor  of  New  York,  requiring  him  to  ap- 
point the  applicant  to  the  office  of  Supervisor,  denied,  on  the  ground  that  the 
office  could  not  be  obtained,  while  held  by  another  appointee,  within  the  time 
that  will  elapse  before  the  total  abolition  of  the  board  of  supervisors. 

New  York  Special  Term,  May,  1870. 
THE  relator  was  a  candidate  for  supervisor  at  the  last 
election.  Walter  Roche  received  the  highest  number  of 
votes  and  was  elected.  Henry  Smith  received  the  next 
highest  number  of  votes.  John  Foley,  the  relator,  received 
the  next  highest  number  of  votes.  By  the  statute,  the 
mayor  is  directed  to  appoint  as  supervisor  the  person  who 
received  the  highest  number  of  votes  next  to  the  votes 
received  by  the  supervisor  having  the  returns  of  the  board 
of  supervisors  as  having  been  elected  at  the  election  last 
held.  In  pursuance  thereof  the  mayor  appointed  Henry 

Smith  as  sueh  supervisor  on  the  29th  day  of  November, 

1S69. 

At  the  time  of  the  election  and  at  the  date  of  this  appli- 

cation, Smith  was  one  of  the  police  commissioners  for  the 

metropolitan  police  district  of  the  state  of  New  York. 
The  relator  claims  that  all  votes  given  for  Henry  Smith 

for  any  other  office,  while  he  was  such  commissioner,  or 

within  thirty  days  after  he  shall  have  resigned  such  office, 

were  void. 
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The  relator  claimed  to  be  entitled  to  the  appointment 
from  the  mayor,  and  applied  to  him  on  the  27th  November 
last,  to  be  so  appointed. 

The  mayor  refused  to  make  such  appointment  and  re- 
fused to  swear  him  in  as  supervisor,  alleging  as  a  reason  for 
such  refusal  that  he  had  then  appointed  Mr.  Smith. 

The  relator  now  applies  for  a  mandamus  directed  to  the 
mayor  commanding  him  to  appoint  the  relator  to  the  office 
of  supervisor. 

WILLIAM  0.  BARTLETT,  and 

ROSWELL  D.  HATCH,  for  relator  Foley. 

AARON  J.  VANDERPOEL,  and 

RUFUS  F.  ANDREWS,  for  Henry  Smith. 

INGRAHAM,  J. — The  ground  upon  which  this  claim  rests, 
is  founded  upon  the  provisions  of  the  act  passed  April  27, 
1869,  ch.,  339. 

This  statute,  sixth  section,  provides :  "  If  any  of  the  said 
commissioners  shall,  after  qualifying  in  office,  accept  any 
additional  place  of  public  trust  or  civil  emolument,  or  who 
shall  during  his  term  of  office  be  publicly  nominated  for 
any  office  elective  by  the  people,  and  shall  not  within  ten 
days  succeeding  the  same  publicly  decline  the  said  nomina- 
tion, he  shall  be  in  either  case  deemed  thereby  to  have 
resigned  his  commission,  and  to  have  vacated  his  office,  and 
all  votes  cast  at  any  election  for  any  person  holding  the 
office  of  police  commissioner,  or  within  thirty  days  after  he 
shall  have  resigned  such  office,  shall  be  void." 

There  is  no  evidence  before  me  to  show  whether  Smith 
was  ever  publicly  nominated  as  supervisor,  nor  whether 
he  accepted  or  declined  such  nomination. 

If  it  was  intended  to  raise  the  question  whether  the  office 
of  supervisor  had  become  vacant  by  omitting  to  decline  the 
nomination,  those  facts  should  have  been  placed  in  evidence. 

The  omission  to  do  so  prevents  any  decision  on  that  point, 
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I  am,  therefore,  simply  to  decide  whether  the  votes  given 
for  Smith,  as  supervisor,  were  properly  counted  for  him? 
and  justified  his  appointment  by  the  mayor,  or  whether  they 
are  not  void  in  pursuance  of  the  provisions  of  the  statutes 
before  referred  to. 

There  can  be  no  doubt  upon  this  question,  so  far  as  the 
provisions  of  the  statute  apply  to  this  case. 

The  evidence  shows  Smith  not  only  to  have  been  a 
supervisor  previous  to  the  election,  but  that  he  continued 
in  that  office  and  acted  as  such,  discharging  the  duties 
thereof  until  the  election. 

The  votes  given  for  him  under  such  circumstances  are 
by  the  act  declared  to  be  void. 

Such  votes  are  therefore  of  no  validity,  and  should  have 
been  rejected  by  the  canvassers. 

Void  votes  are  the  same  as  if  they  were  not  voted,  and 
are  not  to  be  counted  or  regarded  as  conferring  any  rights 
on  the  party  to  whom  they  were  given. 

If  the  votes  for  Smith  are  void,  then  Foley,  the  relate r, 
having  the  highest  number  of  legal  votes  after  Walter 
Roche,  was  entitled  to  the  appointment. 

The  objection  made  by  the  respondent,  to  this  applica- 
tion, is  that  the  statute,  so  far  as  it  declares  the  votes  given 
for  a  person  holding  the  office  of  police  commissioner  to  be 
void,  is  unconstitutional. 

The  question  is  not  free  from  difficulty.  If  the  case  of 
Barker  agt.  The  People,  decided  in  the  court  of  errors,  (3 
Cotv.,  703,)  is  appcicable  to  this  case,  the  legislature  cannot 
deprive  the  people  of  the  right  to  choose  any  person  to 
office,  who  is  not  made  ineligible  by  the  constitution,  or 
who  is  a  criminal.  In  that  case  the  chancellor  said  :  lt  I 
therefore,  conceive  it  to  be  entirely  clear  that  the  legislature 
cannot  establish  arbitrary  exclusions  from  office,  or  any 
general  regulation  requiring  qualifications  which  the  con- 
stitution has  not  required." 

I  should  have  some  hesitation  in  declaring  an  act  uncon- 
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stitutional,  in  a  proceeding  of  this  character,  unless  there  is 
some  urgent  reason  for  so  doing. 

As  the  present  legislature  have  passed  an  act  abolishing 
the  board  of  supervisors  since  the  argument  of  this  case, 
which  act  takes  effect  in  a  short  time  after  the  election  in 
this  month,  I  am  of  the  opinion  that  it  would  riot  be  a 
proper  exercise  of  the  discretion  which  pertains  to  the  issuing 
of  the  writ  of  mandamus  to  direct  an  appointment  by  the 
mayor  at  the  present  time. 

Its  effects  would  only  be  to  continue  a  litigation  which 
could  be  productive  of  no  good  results,  and  which  would 
not  in  any  manner  advance  the  proceeding  by  which  the 
relator  must  obtain  the  compensation  to  which  he  would 
be  entitled  if  the  act  under  which  he  claims  the  office  is 
held  to  be  valid. 

Even  if  the  mayor  should  now  make  the  appointment, 
the  possession  of  the  office  could  not  be  obtained  while  held 
by  another  appointee  within  the  time  that  will  elapse  before 
the  total  abolition  of  the  board  of  supervisors. 

Although  I  am  of  the  opinion  that  the  relator  was  properly 
entitled  to  the  certificate  from  the  canvassers,  yet  under  the 
circumstances  above  stated,  I  deem  it  inexpedient  to  grant 
this  application. 

Motion  denied,  without  costs. 
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N.  Y.  COMMON  PLEAS. 
MARY  GREEN  agt.  JOHN  GREEN. 

Where  a  motion  is  made  by  the  plain  tiff  for  leave  to  issue  execution  upon  a  judgment 
or  decree  authorizing  execution  to  issue  for  its  enforcement,  pending  an  appeal 
from  a  part  of  the  decree,  hy  the  defendant,  it  is  in  the  discretion  of  the  court  to 
grant  the  motion  for  leave  to  issue  the  execution,  or  to  stay  the  proceedings  for 
the  enforcement  of  the  judgment  pending  the  appeal,  and  having  exercised  that 
discretion  by  directing  execution  to  issue,  this  court  on  appeal  from  that  order 
will  not  interfere  with  such  discretion. 

APPEAL  by  the  defendant  from  an  order  of  the  special 
term  allowing  an  execution  to  issue  upon  the  judgment 
entered  therein. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

A.  H.  REAVEY,  counsel  for  appellant. 
EDWARD  FITCH,  counsel  for  respondent. 

VAN  BRUNT,  J. — In  the  month  of  November,  1867,  the 
plaintiff  in  this  action  commenced  her  suit  against  the  de- 
fendant for  a  limited  divorce  upon  the  ground  of  alleged  ill 
treatment.  Issue  was  joined  in  the  action  by  the  service  of 
the  defendant's  answer  in  said  last  mentioned  month.  On 
the  25th  day  of  November,  1867,  an  application  having 
been  duly  made  to  this  court  an  order  was  entered  directing 
the  defendant  to  pay  to  the  plaintiff  thirty  dollars  per  week 
as  alimony  during  the  pendency  of  this  suit,  and  also  to 
pay  to  Edward  Fitch  the  sum  of  two  hundred  and  fifty 
dollars  on  account  of  the  counsel  fees  of  the  plaintiff. 

That  after  this  action  was  at  issue,  and  upon  the  calendar 
of  this  court  for  trial,  the  plaintiff  offered  to  the  defendant 
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to  discontinue  the  action  provided  the  defendant  would  pay 
her  forty  dollars  per  week  as  long  as  she  should  live.     Upon 
this  offer  for  a  settlement  being  received  by  the  defendant, 
his  attorney  upon  an  affidavit  of  his  own,  and  of  the  de- 
fendant stating  the  terms  of  the  agreement  for  a  settlement, 
at  length  obtained  an  order  requiring  the  plaintiff  to  show 
cause  why  the  defendant  should  not  have  leave  to  discon- 
tinue and  settle  the  action  upon  the  terms  stated  in  the 
affidavit,  or  for  such  further  order  as  might  be  proper.     Upon 
the  hearing  of  this  motion  a  judgment  was  entered  by  the 
consent  of  che  parties  decreeing  a  separation  from  bed  and 
board  forever,  and  said  decree  further  provided  that  the  de- 
fendant should  pay  to  the  plaintiff"  the  sum  of  two  thousand 
and  eighty  dollars  per  annum  during  her  life  for  her  support, 
and  said  decree  further  provided  that  the  defendant  should 
pay  to  Edward  Fitch,  Esq.,  the  counsel  for  the  plaintiff,  the 
further  sum  of  seven  hundred  and  fifty  dollars  in  full  for 
her  costs,  counsel  fees  and  expenses  in  this  action,  and  that 
execution  issue  therefor.     From  that  portion  of  the  said  de- 
cree adjudging  that  the  defendant  should  pay  to  the  said 
Fitch  a  further  counsel  fee  of  seven  hundred  and  fifty  dol- 
lars, the  defendant  has  duly  appealed  to  the  general  term 
of  this  court  and  filed  an  undertaking  on  appeal ;  which 
undertaking,  however,  does  not  form   part  of  the  appeal 
papers  submitted  herein.     After  this  appeal  was  taken  from 
said  judgment  as  above  mentioned  a  motion  was  made  by 
the  plaintiff  for  leave  to  issue  execution  in  accordance  with 
the  terms  of  said  decree,  which  motion  was  granted.     The 
undertaking  on  appeal,  filed  and  served  by  the  defendant's 
attorney  in  this  action,  being  duly  adjudged  and  declared 
void  and  of  no  effect,  and  this  appeal  was  taken  from  said  last 
mentioned  order.     The  undertaking  upon  appeal  not  having 
been  submitted  as  part  of  the  appeal  papers,  the  question 
of  its  sufficiency   cannot  be  examined  into,  and  the  only 
other  question  to  be  passed  upon  is,  the  power  of  the  court 
to  issue  due  execution  to  enforce  this  judgment. 
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The  decree  itself  provides  for  the  manner  in  which  this 
portion  shall  be  enforced  and  gives  the  plaintiff  the  right  to 
issue  an  execution  for  the  collection  of  this  amount  allowed 
as  counsel  fee.  It  might  have  provided  other  means  for 
collection,  but  it  chose  to  confine  the  plaintiff  to  this  one 
method. 

It  cannot  be  argued  for  a  moment  that  the  court  had  no 
power  to  insert  this  provision  in  its  decree,  because  a  court 
always  has  the  power  to  compel  obedience  to  its  judgments 
duly  made;  otherwise  the  passing  judgment  were  an  idle 
ceremony.  It  does  not  appear  to  be  contended  that  the 
court  had  no  power  to  adjudge  the  payment  of  counsel  fees 
in  this  action,  or  that  it  was  not  discretionary  with  the 
court  what  amount  should  be  allowed,  but  that  the  amount 
was  excessive.  This  question  can  be  raised,  if  at  all,  only 
upon  the  appeal  from  the  judgment  itself. 

It  was,  then,  left  to  the  sound  discretion  of  the  judge 
who  heard  the  motion  at  special  term  for  leave  to  issue  the 
execution  for  the  enforcement  of  the  judgment,  to  grant  the 
motion  or  stay  the  proceedings  for  the  enforcement  of  the 
judgment  pending  the  appeal,  and  he  having  exercised  that 
discretion,  and  directed  that  execution  issue,  I  see  no  reason 
for  interfering  with  such  direction. 

The  order  appealed  from  must  be  affirmed. 
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N.  Y.  SUPERIOR  COURT. 
ABRAHAM  B.  CLARK  agt.  ABRAHAM  BINNINGER. 

Where  an  action  is  commenced  iu  this  court  between  parties  to  obtain  a  dissolution 
of  the  partnership,  &c.,  and  a  receiver  is  appointed  by  the  court,  who  takes 
possession  of  the  partnership  property  and  effects,  and  subsequently  proceedings 
in  bankruptcy  are  commenced  and  a  decree  of  the  U.  S.  district  court  is  obtained 
declaring  the  parties  (partners)  bankrupt,  and  an  assignee  in  bankruptcy  is  there- 
upon duly  appointed : 

Held,  that  there  is  no  provision  in  the  bankruptcy  act  which  gives  any  power  to 
the  assignee  in  bankruptcy  to  take  into  his  possession  any  property  held  by  the 
receiver  at  the  time  under  the  laws,  or  by  the  authority  of  one  of  the  states. 
Nor  is  there  any  provision,  which  in  terms  or  by  implication,  confers  upon  the 
bankruptcy  court  a  power  to  interfere  in  behalf  of  the  assignee,  in  respect  to  any 
property  held  in  the  state  courts. 

The  property  should  remain  in  this  court,  until  under  the  direction  of  the  court  it 
shall  be  applied  to  the  payment  of  the  partnership  debts.  When  that  shall  have 
been  accomplished,  and  a  suitable  provision  made  for  the  costs,  expenses  and  fees 
of  the  parties,  and  of  the  receiver,  any  balance  there  may  remain  wili  be  paid  to 
the  assignee  in  bankruptcy. 

In  the  mean  time,  as  among  the  rights  of  the  assignee,  he  is  to  be  allowed  to  take 
upon  himself  the  conduct  of  the  action  pending  in  this  court.  He  may,  therefore, 
continue  the  prosecution  of  the  action  in  this  court,  and  may,  from  time  to  time, 
as  he  shall  be  advised,  make  such  applications  to  this  court,  in  this  action,  as  may 
be  necessary  for  its  determination.  To  that  extent,  but  no  further,  the  assignee 
in  bankruptcy  is  substituted  in  the  place  of  the  parties. 

Special  term,  April,  3  870. 

THIS  is  a  motion  founded  on  the  petition  of  John  S. 
Beecher,  as  assignee  in  bankruptcy  of  the  parties  to  this 
action. 

The  petition  alleged  that  the  action  was  commenced  in 
this  court  in  November,  1869,  to  obtain  a  dissolution  of  the 
partnership  composed  of  the  plaintiff  and  defendant  under 
the  firm  name  of  A.  Binninger  &  Co.,  the  payment  of  the 
partnership  debts,  and  a  division  of  any  remaining  proceeds 
of  the  partnership  property,  between  the  parties,  according 
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to  their  respective  rights.  -  That  subsequently  two  joint 
receivers  of  the  partnership  property  and  effects,  were  ap- 
pointed by  the  court  in  the  action,  who  took  possession 
of  such  property  and  effects.  That  afterwards,  and  in 
December  of  the  same  year,  creditors  of  the  said  firm, 
proceeded  under  the  act  of  congress,  of  March  2,  1S67, 
entitled,  "an  act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  to  have  the  said  parties 
adjudged  bankrupts.  That  subsequently,  by  the  decree  of 
the  district  court  of  the  United  States,  for  the  southern 
district  of  New  York,  the  said  parties  were  adjudged 
bankrupts,  and  the  petitioner  duly  appointed  assignee  in 
bankruptcy,  and  the  property  of  the  bankrupts  was  in  due 
form  transferred  to  him  as  prescribed  in  the  act.  That  by 
a  subsequent  order  made  by  the  said  district  court,  the 
parties  were  enjoined  from  further  prosecuting  this  action, 
and  the  assignee  in  bankruptcy  was  authorized  to  apply  to 
this  court  for  such  orders  and  relief  in  the  premises,  as  he 
might  be  advised. 

The  petitioner  thereupon  prayed,  that  this  action  might 
be  declared  by  this  court  to  be  abated,  and  that  the  same 
might  be  discontinued,  and  that  the  said  receivers  be 
directed  to  deliver  to  the  petitioner,  as  such  assignee  in 
bankruptcy,  the  property  and  effects  of  such  partnership,  to 
be  administered  under  the  provisions  of  the  bankrupt  act. 

F.  N.  BANGS,  for  the  petitioner. 
G-.  N.  TITUS,  for  the  defendant. 
R.  A.  PRYOR,  for  the  receivers. 

The  plaintiff  did  not  appear,  being  restrained  by  the  order 
of  the  district  court. 

MONELL,  J. — The  question,  in  which  in  this  case  is 
involved  the  duty  as  well  as  the  power  of  this  court  to 
order,  what  must  in  effect  terminate  the  action,  by  directing 
the  receivers  to  deliver  to  the  assignee  in  bankruptcy  the 
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property  and  effects  which  came  into  their  hands,  to  be 
administered  by  such  assignee  in  the  bankruptcy  court, 
has  not,  as  I  believe,  been  adjudicated  upon  by  any  court. 
It  must,  therefore,  be  examined  as  an  original  and  undecided 
question,  requiring  a  construction  of  the  bankruptcy  act,  and 
its  effect  upon  suits  and  proceedings  pending  in  state  courts. 

The  validity  of  the  bankruptcy  act  is  not  an  open 
question,  and  the  very  clearly  expressed  terms  of  some  of 
its  provisions  leave,  I  think,  no  room  for  doubt,  that  a 
duly  appointed  assignee  in  bankruptcy  becomes  instanter 
subrogated  and  substituted  to  all  the  rights  and  possessed 
of  all  the  estate  of  the  bankrupt,  and  is  entitled  to  have  the 
control  of,  and  to  exercise  the  authority  over  it,  under  the 
provisions  of  the  act,  that  is  necessary  to  make  it  available 
for  the  purposes  of  the  bankruptcy  proceedings. 

Such  right  of  subrogation  and  substitution,  necessarily 
carries  with  it  all  tangible  or  corporeal  property,  as  well  as 
all  incorporeal  interests,  and  embraces  all  choses  and  rights 
in  action,  and  all  suits  and  proceedings  pending  in  any 
court,  in  which  the  bankrupt  is  a  party,  and  confers  the 
requisite  power  upon  the  assignee  to  continue  any  prosecu- 
tion or  defense,  which  may  be  for  the  interest  of  the  trust 
he  is  to  execute.  So  that,  whether  in  such  suits  or  pro- 
ceedings the  bankrupt  is  the  actor  or  defender,  the  assignee 
is  entitled  to  take  into  his  own  hands  the  further  manage- 
ment of  the  controversies. 

But  the  bankruptcy  act  goes  no  further  than  to  absolutely 
vest  in  the  assignee,  the  rights,  interests  and  estate  of  the 
bankrupt,  as  they  existed  at  the  time  of  the  decree  in  bank- 
ruptcy and  of  his  appointment.  There  is  no  doubt,  therefore, 
that  under  the  authority  of  his  appointment,  and  the  formal 
transfer  to  him,  an  assignee  in  bankruptcy,  may  take  and 
hold  possession  of  such  of  the  bankrupt's  property  as  may, 
at  the  time,  be  in  the  bankrupt's  possession,  or  subject  to 
his  control,  and  the  delivery  of  such  property  to  the  assignee 
may  be  compelled  by  the  bankruptcy  court.  But  there  is 
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no  provision  in  the  bankruptcy  act  which  give  any  power 
to  the  assignee,  to  take  into  his  possession  any  property 
which  is  held  at  the  time  under  the  laws,  or  by  authority 
of  one  of  the  states.  Nor  is  there  any  provision,  which  in 
terms,  or  by  implication,  confers  upon  the  bankruptcy  court 
a  power  to  interfere  in  behalf  of  the  assignees  in  respect  to 
any  property  held  in  the  state  courts.  And  although  the 
assignee  is  substituted  to  the  rights  of  the  bankrupt,  in 
regard  to  all  suits  and  controversies  pending  at  the  time  of 
the  decree  in  bankruptcy,  there  is  no  provision  which 
authorizes  the  assignee,  or  empowers  the  bankruptcy  court 
to  authorize  the  assignee  to  prosecute  or  defend  such  suits 
or  controversies.  The  act  does  nothing  more  than  to  trans- 
fer the  right,  title,  interest,  and  estate  of  the  bankrupt  to 
the  assignee,  thus  giving  him  a  status  as  the  successor  in 
interest  of  the  bankrupt  to  apply  to  the  state  court,  where 
such  suits  are  pending,  for  such  proper  and  adequate  relief 
as  he  may  be  entitled  to. 

It  was  because  of  the  absence  of  any  such  provision  in 
the  bankruptcy  act,  and  consequently  of  any  such  power 
in  the  bankruptcy  court,  that  led  to  the  several  decisions 
in  the  federal  courts  to  which  I  was  referred  on  the  argu- 
ment, and  which  deny  that  any  such  power  exists  in  such 
courts;  and  the  decision  of  the  learned  district  judge  of  this 
district  in  the  matter  of  these  bankrupts,  upon  the  applica- 
tion of  the  assignee  for  an  order  requiring  the  receivers  to 
transfer  the  property  to  him,  was,  as  I  understand  it,  placed 
upon  the  want  of  power  in  that  court ;  and,  therefore,  that 
it  could  not  oust  the  state  court  of  any  possession  of,  or 
control  over,  the  bankrupt's  property,  which  it  had  acquired 
prior  to  the  decree  in  bankruptcy. 

In  the  case  of  Peck  agt.  Jenness  (7  How.  U.  S.,  612,) 
an  attachment  which  had  been  levied  under  a  state  court, 
was  held  not  to  be  superseded  by  the  subsequent  bankruptcy 
of  the  debtor. 

In  Clark's  Assignee  agt.  Beit,  (3  McLean,  494,)  a  creditor 
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had  obtained  a  lien  through  a  creditor's  bill,  previous  to 
the  bankruptcy  of  the  debtor,  and  the  federal  court  refused 
to  interfere.  LEAVITT,  J.,  in  that  case  says,  "  when  a 
state  tribunal  has  rightfully  taken  jurisdiction  of  a  case, 
though  having  some  connection  with  an  estate  in  bankruptcy, 
it  affords  no  sufficient  reason  for  its  withdrawal  from  that 
jurisdiction,  that  a  federal  court  might  have  taken  cogniz- 
ance of  it." 

In  the  Matter  of  Arledge,  (1  Sank.  Rep.,  195,)  it  was 
held,  that  the  possession  of  an  assignee,  under  a  voluntary 
assignment,  could  not  be  disturbed   by  a  subsequently  ap- 
pointed assignee  in  bankruptcy.     A  similar  decision  was 
made  in  Sedgwick,  Assignee,  agt.  Place,   (Id.,  204,)  where 
Judge  NELSON  says,  il  we  find  nothing  in  the  provisions  of 
the  law  that  would  authorize   us  to  take  this  property  out 
of  the  hands  of  the  assignee,  under  the  state  law,  and  turn 
it  over  to   the  assignee  in  bankruptcy."     And  in  the  co- 
temporaneous  case  of  the  same  Assignee  agt.  Mine,  (Id.,) 
the  same  learned  justice,  in  sustaining  the  possession  of  a 
receiver,  appointed  by  a  state  court  in  a  creditor's  suit,  says, 
"  the  question  involving  the  right  to  this  property  is  in  the 
state  court,  where  it  properly  belongs  /   and  the  decision  of 
that  court  will  be  conclusive   upon  the  right."     Some  of 
these  decisions,  and  many  others  which  might  be  referred 
to,  were  made,  it  is  true,  under  a  former  bankruptcy  act, 
the  provisions  of  which  were  not  altogether  similar  to  those 
of  the  act  of  1867.     The  former  act  declared  that  nothing 
therein  should  be  construed  to  annul,  destroy,  or  impair  any 
liens  previously  acquired.     I  do  not  find  such  a  provision  in 
the  present  act,  but  I  do  find  that  all  attachments  issued 
against  the  debtor's  property,  within  four  months  of  the 
proceedings  in  bankruptcy,  shall  be  dissolved.     No  greater 
effect,  however,  can  be  given  to  that  provision  than  is  im- 
ported by  its  words,  and,  as  it  is  of  at  least  very  doubtful 
validity,  it  cannot  be  extended  so  as  to  confer  any  other  or 
further  power  upon  the  federal  courts. 
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In  the  present  act  there  is  the  same  absence  of  any 
express  power  as  there  was  in  the  former  statute,  under 
which  some  of  the  decisions  referred  to  were  made.  These 
decisions,  therefore,  are  applicable  to  the  questions  of  power 
under  the  present  statute,  and  are  conclusive  upon  the 
question. 

But  none  of  the  decisions,  whether  under  the  former  or 
the  present  statute,  reach,  and  therefore,  do  not  aid  me  in 
determining  the  question  raised  upon  this  motion,  which 
involves,  not  the  power  of  the  federal  courts,  but  the 
power  and  duty  of  this  court,  upon  the  application  ot  the 
assignee  in  bankruptcy,  asking  to  be  put  into  possession 
of  the  bankrupt's  estate,  now  held  by  the  officers  of  this 
court. 

The  validity  of  the  decree  in  bankruptcy  cannot  be  properly 
questioned.  It  must  be  assumed  that  the  district  court 
had  jurisdiction  and  power  to  declare  the  parties  bankrupt; 
and  that  the  proceedings  for  the  appointment  of  the  assignee 
were  competent  and  regular.  We  must,  therefore,  give  to 
the  decree  such  force  and  effect  as  under  the  bankrupt  act 
it  is  entitled  to  receive.  The  motive  which  led  to  the 
institution  of  the  bankruptcy,  proceeding,  if  it  was  an  im- 
proper one,  cannot  be  regarded  by  this,  and  probably  was 
not,  by  the  district  court.  Nor  can  we  now  inquire  into 
the  propriety  of  creditors  going  into  the  federal  courts  to 
obtain  remedies  which  this  court  was  competent  to,  and  could 
furnish  to  them  in  this  action.  We  cannot  deny  their  right 
to  do  so,  but  we  can  and  do  seriously  question  the  propriety 
of  allowing  any  interference  by  the  federal  courts,  or 
by  the  assignees  whom  they  have  created,  with  the  juris- 
diction or  powers  of  this  court,  or  with  the  rights  of  parties 
litigating  in  it.  More  especially  ought  we  to  question  such 
a  proceeding  when  such  interference  will,  if  allowed,  turn 
those  parties,  over  whose  persons  and  property  we  have 
obtained  control,  not  only  out  of  the  court,  which  they  had 
selected  for  the  settlement  of  their  partnership  concerns,  but 
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into  another  and  different  tribunal  which  neither  of  them 
has  sought. 

This  being  an  action,  the  primary  object  of  which  is,  to 
obtain  a  dissolution  of  a  co-partnership,  this  court  is  com- 
petent to  administer  the  partnership  effects  according  to 
principles  of  equity ;  and  after  deducting  payment  of  the 
partnership  debts,  make  a  just  distribution  of  any  surplus 
among  the  parties,  and  the  bankruptcy  court  can  do  no 
more.  Having,  therefore,  obtained  possession  of  the  case, 
with  ample  power  to  wind  up  the  partnership,  according  to 
established  principles,  it  was  the  assertion  of  a  mere  naked 
right,  without  even  a  pretended  fitness  for  it,  that  the 
creditors  went  into  the  bankruptcy  court,  and  asked  to 
have  declared  bankrupts,  a  mercantile  firm  of  unquestioned 
solvency,  who  had  done  a  merely  technical  act  of  bank- 
ruptcy. 

The  question  in  this  case,  however,  is  somewhat  com- 
plicated by  the  nature  of  the  controversy.  Both  are  parties 
to  the  action,  one  against  the  other,  so  that  the  right,  which 
would  exist  in  another  case,  of  substitution,  cannot  be  said 
to  exist  in  this  case.  The  assignee  cannot  properly  or 
formally  be  substituted  in  the  place  of  the  plaintiff  to 
prosecute,  and  also  in  the  place  of  the  defendant  to  defend. 
The  relief,  therefore,  which  he  demands  would,  if  granted, 
in  effect,  turn  over  the  action  to  the  bankruptcy  court,  by 
removing  the  subject  of  it  out  of  the  dominion  of  this  court 
and  into  the  custody  of  the  assignee  in  bankruptcy. 

The  14th  section  of  the  bankrupt  act  provides,  that  upon 
the  appointment  of  the  assignee  the  judge  or  register  shall 
convey  to  the  assignee  all  the  property  and  estate  of  the 
bankrupt,  '•'•and  thereupon,  by  operation  of  law,  the  title  to 
all  such  property  and  estate,  both  real  and  personal,  shall  vest 
in  such  assignee." 

Not  only  are  the  terms  "  real  and  personal  estate,"  suffi- 
ciently comprehensive  to  include  every  species  of  property, 
and,  therefore,  embrace  choses  and  rights  in  action,  but 
VOL.  XXXIX.  24 
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such  latter  species  of  property  is  expressly  included,  and  all 
power  over  it  is  at  once  vested  in  the  assignee. 

The  provisions  referred  to,  are  very  clear,  and  transfer 
absolutely  to,  and  vest  in,  the  assignee  ithe  whole  estate  of 
the  bankrupt,  and  so  absolute  and  perfect  is  the  transfer, 
that  the  bankrupt  is  divested  of  all  title  and  deprived  of  all 
right  of  possession. 

The  transfer  made  to  the  assignee  in  this  case,  therefore, 
vested  in  him  all  the  title  of  the  parties  to  this  action,  to 
any  property  held  or  owned  by  them  as  partners,  and  neces- 
sarily included  all  their  title  to  the  property  which  had 
previously  come  into  the  possession  and  custody  of  the 
officers  of  this  court. 

Such  is  not  only  the  declared  effect  of  the  act,  but  it 
must  have  been  the  intention  of  congress,  that  in  all  cases, 
at  least  of  involuntary  bankruptcy,  the  bankruptcy  court 
should  have  the  exclusive  power  to  administer  the  bankrupt's 
estate  (subject  to  such  liens  as  had  been  previously  acquired 
by  the  state  courts),  so  far  as  such  property  could  be 
reached  by  the  federal  courts. 

It  is,  therefore,  very  clear,  I  think,  that  the  right  of  the 
assignee  in  bankruptcy  can  extend  no  further,  and  that  he 
cannot  claim  the  delivery  to  him  of  any  property  of  the 
bankrupt,  which  is  held  adversely,  or  under  liens  acquired 
in  the  state  courts.  The  title  to  all  such  property  becomes 
vested  in  the  assignee,  only  to  the  extent  of  the  title  of  the 
bankrupt,  which  is  subordinated  to  the  control  which  the 
state  court  has  over  it. 

Congress  did  not,  in  my  judgment,  intend  to  usurp  the 
authority  of  the  state  courts.  Had  such  been  the  design,  it 
would  have  been  expressed  in  clear  terms,  and  not  left  to 
be  implied,  It  did  declare  that  certain  attachments  should 
be  dissolved,  but  ventured  to  encroach  no  farther  upon  con- 
stitutional rights,  or  to  destroy  previously  acquired  Hens. 
The  jurisdiction  of  the  federal  courts  is  exclusive  only  when 
it  does  not  conflict  with  rights  secured  under  state  laws. 
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A  mere  grant  of  j  urisdiction  is  not  to  be  construed  as  exclu- 
sive (Delafield  agt.  State  of  Illinois,  26  Wend.  193),  and  can 
be  made  so  only  by  express  terms;  and  to  have  the  effect  of 
divesting  a  state  court  of  its  primitive  jurisdiction  or  pre- 
existing authority,  the  statute  must  be  direct  and  exclusive, 
and  the  exercise  by  the  state  courts  expressly  prohibited. 

Congress,  doubtless,  felt  the  importance  of  avoiding  all 
possibility  of  conflict  of  jurisdiction  or  power,  which  might 
arise  between  the  state  and  federal  courts,  and  omitted  to 
furnish  any  ground  for  it,  except  in  the  questionable  case  of 
attachments.  The  federal  courts  have  uniformly  held,  as 
we  have  seen,  that  they  could  not  interfere,  and  each  tri- 
bunal is  left,  independently  of  the  other,  to  employ  its  func- 
tions. And  it  is  proper,  as  was  said  by  Mr.  Justice  LEAVITTT 
in  Clark's  assignee  agt.  JReit,  (ubi  sup.),  that  the  federal 
courts  should  cautiously  abstain  from  the  unnecessary  ex- 
tension of  powers,  which  might  bring  them  into  conflict 
with  the  state  courts. 

We  cannot,  with  propriety  or  justice,  yield  up  our  juris- 
diction in  this  case  to  the  federal  court,  by  relinquishing 
our  control  over  the  subject  of  the  litigation.  We  had  ac- 
quired such  control  before  the  bankruptcy  court  had  pos- 
sessed itself  of  any  jurisdiction  whatever;  and  we  have 
ample  power  to  administer  the  estate  of  the  partnership, 
which  is  the  estate  of  the  bankrupts,  in  the  same  manner, 
upon  the  same  principles,  and  to  the  same  ends  that  it  would 
be  administered  if  it  were  in  the  bankruptcy  court. 

My  conclusion  is,  that  there  is  no  reason  for  surrender- 
ing the  property  in  this  case  to  the  assignee  in  bankruptcy 
and  that  it  should  remain  in  this  court  until,  under  the 
direction  of  the  court,  it  shall  be  applied  to  the  payment 
of  the  partnership  debt.  When  that  shall  have  been  ac- 
complished, and  suitable  provision  made  for  the  costs,  ex- 
penses, and  fees  of  the  parties  and  of  the  receiver,  any 
balance  there  may  remain  will  be  paid  to  the  assignee  in 
bankruptcy. 
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In  the  mean  time,  as  among  the  rights  of  the  assignee, 
he  is  to  be  allowed  to  take  upon  himself  the  conduct  of 
the  action  pending  in  this  court.  He  has,  as  we  have  seen, 
been  subrbgated  to  all  the  rights  of  the  bankrupts,  but  such 
subrogation  is,  nevertheless,  subject  to  the  power  and  con- 
trol of  this  court  over  the  action.  He  may,  therefore,  con- 
tinue the  prosecution  of  the  action  in  this  court,  and  may 
from  time  to  time,  as  he  shall  be  advised,  make  such  appli- 
cations to  this  court,  in  this  action,  as  may  be  necessary  for 
its  determination. 

To  that  extent,  bat  no  further,  the  assignee  in  bankrupt- 
cy is  substituted  in  the  place  of  the  parties. 

The  motion  for  an  order  requiring  the  receiver  to  deliver 
the  property  to  the  assignee  in  bankruptcy,  must  be  denied. 
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National  Bank  of  Cbemoug  agt.  City  of  Elmira. 


SUPREME  COURT. 

THE   NATIONAL  BANK  OF  CHEMUNG    agt.   THE   CITY  OP 

ELMIRA. 

THE  CHEMUNG  CANAL  NATIONAL  BANK  agt.  THE  CITY  OF 

ELMIRA. 

THE  SECOND  NATIONAL   BANK  OF  ELMIRA  agt.  THE  CITY 
OF  ELMIRA. 

It  is  the  duty  of  the  court  to  allow  parties  to  amend  their  pleadings,  so  that  their 
causes  may  be  tried  on  their  merits.  But  it  would  be  improper  for  the  court  to 
authorize  them  to  do  acts  which  would  destroy  the  rights  of  their  adversaries  to 
causes  of  action  or  defenses  thereto. 

Thus,  where  the  plaintiffs  brought  their  several  actions  against  the  defendant  to 
recover  back  taxes  collected  from  them  by  the  collector  of  the  defendant,  during 
the  year  1868y  and  pending  the  trial,  the  defendant  moved,  at  special  term,  for  an 
order  permitting  the  assessors  to  amend  their  affidavit  indorsed  on  the  assessment 
roll,  for  the  year  1868,  by  supplying  omissions  or  defects  therein. 

Held,  that  it  was  not  proper  for  the  court  to  authorize  any  change  of  the  facts  or 
papers  from  what  they  were  when  these  actions  were  commenced  and  upon  which 
the  rights  of  the  parties  have  thus  far  depended.  Motion  denied  with  costs. 

Chemung  special  term,  commencing  April  12,  1870. 

RANSOM  BALCOM,  justice  of  the  supreme  court,  presiding. 

MOTION  by  defendant  in  the  three  above- entitled  causes 
for  an  order  permitting  the  assessors  of  the  city  of  Elmira 
to  amend  their  affidavit  indorsed  on  the  assessment  roll  of 
property  in  the  city  of  Elmira,  for  the  year  1868,  by  sup- 
plying the  omissions  or  defects  therein  by  an  amended  or 
supplemental  affidavit  so  as  to  conform  to  the  requirements- 
of  the  law,  or  that  a  new  and  supplemental  affidavit  be 
made  by  them  and  indorsed  on  said  roll,  in  compliance  with 
and  as  required  by  law  as  of  the  time  when  said  affidavit 
should  have  been  made;  and  that  after  it  shall  have  been 
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so  amended  or  made  and   indorsed  on  said  roll,  there  be  a 
further  hearing  had  in  each  of  said  actions  before  said  refe 
ree,  to  be  brought  on  upon  the  usual  notice  by  either  party 
or  for  such  other  or  further  order  as  may  be  proper  to 
grant. 

E.  H.  BENN  and  HIRAM  GRAY,  for  plaintiffs, 

Cited  the  following  authorities :  Mitchell  agt.  Van  Buren, 
27  N.  F,  302;  4  Hill,  76  &  86;  2  Denio,  323,  329,  336;' 
1  Hill,  130 ;  20  Wend.,  240  &  248 ;  Van  Eensselaer  agt. 
Witbeck,  7  N.  T.,  517;  Parish  agt.  Golden,  35  N.  Y.,  462; 
3  Hill,  511;  6  How.,  394;  18  Barb.,  407;  2  E.  S.,  Ed- 
monds7 Ed.,  294;  14  N.  F,  450,  459  <£  460;  16  Barb., 
3 19 ;  9  Wend.,  340 ;  1  E.  S.,  5th  ed.,  913 ;  3  E.  S.,  Edmonds' 
ed.,  350. 

V 

S.  B.  TOMLINSON,  for  defendant, 

Oited  the  following  authorities:  Parish  agt.  Golden.  35 
N.  F,  462;  Van  Eensselaer  agt.  Witbeck,  7  N.  Y.,  517;  7 
Barb.,  135;  6  Wend.,  486;  21  Pick.,  64;  1  Gray,  128;  39 
.Bat*.,  97;  45  Barb.,  317;  20  JTow.,  289;  16  Abb.,  366; 
People  agt.  Supervisors  of  Ulster  Co.,  34  N.  Y.,  268;  14 
N.  Y.,  456;  Sedgwick  on  Stat.  &  Const.  Law,  368;  16  Barb., 
245;  53  JBarfc.,  547;  3  Denio,  117;  37  'N.  F.,  344;  Jrf., 
462;  Juliand  agt.  Eathbone,  39  JV.  F,  369;  27  2V.  F,  300. 

BALCOM,  J. — These  actions  were  brought  to  recover  back 
taxes  collected  of  the  plaintiffs  by  the  collector  of  the  city 
of  Elmira,  and  paid  over  to  the  treasurer  thereof  for  the 
year  1868.  Which  taxes  were  assessed  against  the  plaintiffs 
upon  the  assessment  roll  and  upon  personal  property  in 
that  year.  The  affidavit  of  the  city  assessors,  annexed  to 
the  assessment  roll  of  that  year,  was  sworn  to  before  the 
deputy  clerk  of  Chemung  county,  and  it  was  defective. 


NEW  YORK  PRACTICE  REPORTS.  375 

National  Bank  of  Chemung  agt.  City  of  Elmira. 

The  actions  were  commenced  in  May,  1869.  The  de- 
fendant, in  answering  the  plaintiffs'  complaints,  justified 
the  collection  of  the  taxes  by  virtue  of  the  assessment  and 
roll  made  by  the  city  assessors  in  1868. 

The  actions  were  referred  to  a  referee  to  hear  and  deter- 
mine. He  has  heard  the  evidence  in  them ;  but  they  have 
not  been  .finally  submitted  to  him,  because  he  gave  counsel 
for  the  respective  parties  time  to  prepare  and  submit  briefs 
to  him,  which  they  have  not  done. 

A  stay  of  the  plaintiffs'  proceedings  in  the  actions,  was 
granted  by  the  county  judge  of  Chemung  county,  until  the 
decision  of  this  motion. 

The  decision  in  Parish  agt.  Golden,  (35  N.  T.,  462.)  Is 
the  most  favorable  to  the  defendant  of  any  cited  on  the  argu- 
ment. But  I  am  of  the  opinion  it  would  not  justify  me  in 
permitting  an  amendment  of  the  affidavit  annexed  to,  or 
indorsed  upon  the  assessment  roll  of  1868,  or  in  allowing 
the  city  assessors  to  make  a  new  or  supplementary  affidavit, 
and  annex  it  to  that  roll. 

If  the  defects  in  the  affidavit  in  question  are  immaterial, 
no  amendment  of  it,  or  supplementary  affidavit  is  necessary 
to  enable  the  defendant  to  justify  the  collection  of  the  taxes 
sought  to  be  recovered  back  in  these  actions.  If  the 
affidavit  is  defective  in  the  material  parts,  or  was  not  sworn 
to  before  the  proper  officer,  and  either  error  rendered  the 
collection  of  the  taxes  unauthorized,  so  the  plaintiffs  can 
recover  in  the  actions,  the  order  I  am  asked  to  make,  would 
operate  to  give  the  defendant  a  new  defense,  that  did  not 
exist  when  the  actions  were  commenced,  and  which  does 
not  now  exist. 

It  was  said  in  McKnight  agt.  Dunlop,  (1  Selden,  544,) 
"  wherever  a  right  of  action  has  once  vested  in  a  party,  it 
can  only  be  destroyed  by  a  release  under  seal,  or  by  the 
receipt  of  something  in  satisfaction  of  the  wrong  done." 
But  I  am  asked,  if  the  plaintiffs  have  causes  of  action,  to 
authorize  acts  by  the  assessors  of  the  city  of  Elmira,  for  the 
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year  1S68,  which  would  take  away  the  plaintiff's  rights  of 
action,  that  would  be  going  beyond  anything  that  was 
decided  in  Parish  agt.  Golden,  (supra.) 

It  is  the  duty  of  the  court  to  allow  parties  to  amend 
their  pleadings,  so  their  cases  may  be  tried  on  the  merits. 
But  it  would  be  improper  to  authorize  them  to  do  acts 
which  would  destroy  the  rights  of  their  adversaries  to  causes 
of  action,  or  defenses  thereto. 

Now  whether  the  plaintiffs  in  these  cases  have  causes  of 
action,  or  the  defendant  has  a  defense  to  them,  as  the  assess- 
ment rolls  were  made  and  verified  by  affidavit  in  1868,  are 
questions  I  shall  not  pass  upon.  It  is  the  duty  of  the  referee 
to  determine  those  questions. 

What  I  hold  is,  that  it  is  not  the  duty  of  this  court,  or 
even  proper  for  it,  to  authorize  any  change  of  the  facts,  or 
papers  from  what  they  were  when  these  actions  were  com- 
menced, and  upon  which  the  rights  of  the  parties  have  thus 
far  depended. 

For  these  reasons,  I  am  of  the  opinion,  the  defendant's 
motion  in  these  actions  should  be  denied,  with  ten  dollars 
costs. 
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SUPREME  COURT. 

JARED  GOODYEAR,  respondent,  agt.  ELIJAH  M.  VOSBURGH, 

appellant. 

It  is  well  settled  in  this  state,  that  standing  trees  form  part  of  the  land,  and  as  such 
are  real  property. 

In  1833,  B.  &  B.  sold  to  C.  &  L.  the  timber  and  wood  on  about  fifty  acres  of  land, 
with  the  privilege  at  any  time  thereafter,  to  enter  upon  the  premises  and  take  off 
all  the  timber  and  wood.  The  instrument  was  sealed,  and  purported  to  have  the 
name  of  a  subscribing  witness,  but  the  referee  found  that  the  signiture  of  the  sub- 
scribing witness  was  not  genuine.  It  was  not  acknowledged  until  1867,  and  was 
not  recorded : 

Held,  that  the  instrument  purported  to  convey  a  freehold  estate,  and  was  void 
under  our  statute.  The  case  of  Warren  agt.  Iceland,  (2  Barb.,  613,)  doubted,  but 
distinguished  from  this  case,  Verbeck  agt.  Hoe,  (50  Barb.,  302,)  concurred  in. 

The  conveyance  did  not  take  effect  as  against  the  subsequent,  grantees  of  B.  &  B. 
and  the  plaintiff  acquired  no  title  to  the  timber  or  wood  as  against  them. 

Broome  General  term,  January,  1869. 

BALCOM  BOARDMAN  &  PARKER,  Justices. 

THIS  action  was  brought  to  recover  the  value  of  a  quantity 
of  pine  timber  and  logs,  and  was  tried  before  a  referee 
who  reported  in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

H.  STURGES,  for  the  respondent. 
L.  L.  BUNDY,  for  the  appellant. 

T$y  tlie  court,  PARKER,  J. — This  action  was  brought  to 
recover  the  value  of  a  quantity  of  pine  timber  cut  by  the 
defendant,  which  the  plaintiff  claims  to  own.  It  was  tried 
before  a  referee,  who  found  in  favor  of  the  plaintiff  and 
ordered  judgment  against  the  defendant  for  $60  damages, 
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besides  costs,  from  which  judgment  the  defendant  appeals. 
The  facts,  so  far  as  material,  in  the  view  I  take  of  the 
case,  are  as  follows : 

The  plaintiff  claims  the  timber  in  question,  by  virtue  of 
a  sale  of  the  same  to  him,  and  Peter  Collier,  now  deceased, 
by  one  John  Beames,  who  was  lessee  of  the  land,  on  which 
the  timber  was  standing,  under  a  lease  made  to  him  by 
Goldsbroo  Bauyer,  on  the  24th  day  of  November,  1812,  for 
the  term  of  three  lives  then  in  being,  two  of  which  still 
subsist.  The  instrument  in  writing,  by  which  the  sale 
was  made,  was  dated  February  13,  1833,  and  purported  to 
convey,  all  the  wood  and  timber  on  about  fifty  acres  of  the 
land  covered  by  said  'lease,  with  authority  to  the  said 
vendees  thereof,  at  any  time  thereafter,  to  enter  upon  the 
premises  and  take  off  the  same.  It  purported  to  be  signed 
and  sealed  by  said  Beames,  and  to  be  witnessed  by  Jas. 
Gr.  Walley.  The  referee  found  that  the  signature  of  Jas. 
Gr.  Walley,  (who  at  the  time  of  the  trial  was  deceased,)  was 
not  genuine,  and  that  he  was  not  a  subscribing  witness  to 
the  instrument.  On  the  1st  day  of  January,  1867,  the  said 
Beames  acknowledged  the  execution  of  the  instrument 
before  a  proper  officer. 

Peter  Collier  died  in  1846,  intestate,  leaving  him  surviv- 
ing, one  child  and  sole  heir  at  law,  a  daughter,  who  was 
married  to  the  plaintiff  in  1822  and  who  is  still  his  wife, 
and  by  whom  he  has  living  issue. 

It  also  appears  that  on  the  llth  of  November,  1833,  the 
said  Bea"mes  assigned  said  lease  under,  his  hand  and  seal  to 
said  Collier  &  Goodyear. 

The  defense  rests  upon  an  alleged  title  of  defendant's 
wife  to  the  locus  in  qtio,  under  whom  the  defendant  acted 
in  cutting  and  taking  off  the  timber  in  question.  Such  title 
is  made  as  follows:  On  the  3d  day  of  January,  1837,  the 
said  Beames  gave  a  quit-claim  deed  of  seventy-one  acres, 
comprising  the  premises  on  which  the  timber  was  cut,  to 
E.  R.  Ford. 
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On  the  4th  of  April,  1864,  Ford  and  wife  conveyed  the 
same  to  E.  C.  Hodge,  and  on  the  1st  of  April,  1867,  Hodge 
conveyed  to  defendant's  wife.  Under  these  conveyances 
she  claims  the  leasehold  estate  in  the  premises. 

On  the  1st  of  May,  1865,  G.  S.  Bauyer,  (who  had  suc- 
ceeded to  the  interest  of  the  lessor,)  conveyed  the  premises 
on  which  the  timber  stood,  to  John  Beames,  Jr.  &  Dewitt 
C.  Beames,  subject  to  the  said  original  lease,  also  to  the  said 
deed  of  seventy-one  acres  to  said  Ford,  also  subject  to  all 
claims  of  Collier  &  Goodyear,  or  Jared  Goodyear,  and  also 
subject  to  all  deeds,  conveyances,  contracts  and  sales,  made 
by  said  John  Beames  or  his  assignees,  of  said  premises,  or 
any  part  thereof.  On  the  llth  of  March,  1866,  said  John 
&  Dewitt  Beames  conveyed  said  seventy-one  acres  to 
defendant's  wife,  subject  to  the  same  incidents  as  in  said 
deed  to  them. 

None  of  these  deeds  or  instruments  appear  from  the 
evidence  or  findings,  to  have  been  recorded,  except  as 
follows,  viz.:  the  deed  of  3d  of  January,  1837,  from  Beames 
to  Ford,  on  the  16th  of  January,  1837 ;  the  deed  of  4th 
April,  1864,  from  Ford  &  Hodge,  on  the  llth  of  June,  1864; 
the  deed  of  1st  April,  1867,  from  Hodge  to  defendant's 
wife,  in  February,  1868;  the  deed  of  1st  May,  1865,  from 
G.  S.  Bauyer,  to  John  &  Dewitt  Beames,  on  the  3d  of  July, 
1866;  and  the  deed  of  llth  March,  1866,  from  John  & 
Dewitt  Beames  to  defendant's  wife,  on  the  9th  of  April, 
1866. 

The  referee  finds  that  Ford,  when  he  took  said  deed  to 
him,  knew  that  Collier  &  Goodyear  claimed  to  have  bought 
the  timber  on  said  piece  of  land,  on  which  the  same  was  cut 
by  defendant. 

The  question  of  Beames7  right  as  lessee,  to  sell  the  timber 
in  question,  is  disposed  of  by  the  fact  found  by  the  referee, 
that  his  lessor  had  recognized,  and  in  effect  ratified  the  sale 
so  far  as  his  interests  were  concerned. 

The  leading  question  in  the  case,  as  here  presented,  is; 
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whether  the  interest  in  the  wood  and  timber  purchased  by 
Collier  &  Goodyear,  under  the  instrument  in  writing,  dated 
February  13,  1833,  was  such  an  interest  in  land  as  con- 
stituted a  freehold  estate  or  not.  The  learned  referee  held 
that  it  was  not,  and  therefore,  that  the  conveyance  thereof, 
although,  there  was  neither  subscribing  witness  to  the  in- 
strument, nor  acknowledgement  thereof,  was  sufficient  to 
convey  the  title  to  the  vendees,  at  the  time  of  its  execu- 
tion. This  holding,  I  am  constrained  to  think,  erroneous. 
If  the  doctrine  of  the  case  of  Warren  agt.  Leland,  (2  Barb., 
613,)  can  be  maintained,  this  case  is  essentially  different, 
inasmuch  as  the  instrument  of  sale  clearly  contemplates  the 
transfer,  not  only  of  all  the  wood  and  timber  then  standing 
upon  the  premises,  but  of  the  right  to  its  occupancy  and 
growth  upon  the  premises  in  perpetuity — for  it  expressly 
gives  the  vendees  the  right  at  any  time  thereafter,  to  enter 
upon  the  premises  and  take  off  all  the  timber  and  wood 
within  the  bounds  that  day  marked  out.  The  doctrine  of 
the  case  above  cited,  that  a  sale  and  conveyance  of  growing 
trees  is  not  the  conveyance  of  a  freehold  estate,  and  may 
be  made  -by  an  instrument  in  writing  not  under  seal,  is 
thus  qualified  by  the  court  making  the  decision.  "  These 
observations  are  to  be  deemed  applicable  to  a  conveyance 
of  the  growing  trees,  standing  on  the  land  at  the  time  of 
the  conveyance,  and  not  to  a  conveyance  of  an  interest  in 
any  future  trees  which  may  grow  on  the  land  ;  which 
might  embrace  an  exclusive  interest  in  the  soil  so  far  as 
may  be  necessary  for  the  support  and  nourishment  of  the 
trees ;  and  these  observations  ought,  perhaps,  also  to  be 
qualified  by  an  application  of  them  to  a  conveyance  of 
growing  trees  in  prospect  of  their  separation  from  the  soil, 
within  a  reasonable  time."  The  decision  in  that  case  was 
not  intended,  therefore,  to  reach  such  a  case  as  this,  so 
that  it  is  unnecessary  here  to  discuss  the  question  of  its 
soundness. 

It  is  well  settled  in  this  state,  that  standing  trees  form 
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part  of  the  land,  and  as  such,  are  real  property.  (Green 
agt.  Armstrong,  I  Denio,  550;  McGregor  agt.  Brown,  6 
Seld,  117  ;  The  Sank  of  Lansingburgh  agt.  Crary,  1  Barb., 
542  ;  Vorebeck  agt.  JSoe,  50  Barb.,  302  ;  Warren  agt. 
Leland,  2  Barb.,  613.)  An  owner  in  fee  of  the  land,  has 
the  same  estate  in  the  trees  as  in  the  soil,  unless  there  has 
been  a  severance  of  ownership  by  such  conveyance  as  is 
adequate  to  effect  it. 

Now,  although;  in  the  case  at  bar,  the  grantor  of  the 
trees  had  but  an  estate  for  lives  in  the  land,  his  conveyance 
of  the  trees  purported  to  convey  the  entire  interest  in  them, 
with  the  right  of  their  indefinite  continuance  on  the  land. 
If  he  had  the  power  to  make  such  a  conveyance  —  which  is 
not  here  questioned  —  the  question  now  is:  did  he,  by  the 
instrument  which  he  executed,  make  a  conveyance  which 
became  operative,  as  against  Ford,  prior  to  his  conveyance 
to  .him,  as  above  stated. 

The  statute  provides  that  :  "  every  grant  in  fee,  or  of  a 
freehold  estate,  shall  be  subscribed  and  sealed  by  the  person 
from  whom  the  estate  or  interest  conveyed  is  intended  to 
pass,  or  his  lawful  agent;  if  not  duly  acknowledged  pre- 
vious to  its  delivery.  *  *  Its  execution  and  delivery  shall 
be  attested  by  at  least  one  witness  ;  or  if  not  so  attested,  it 
shall  not  take  effect  as  against  a  purchaser  or  incumbrancer, 
until  so  acknowledged."  (1  It.  £,  1st  ed.,  738,  §  137.) 

There  can  be  no  doubt,  I  think,  that  the  interest  or  estate 
which  the  instrument  of  sale  purported  to  grant,  in  the  trees, 
was  at  least  a  freehold  estate.  The  entire  interest  in  this 
portion  of  the  land  was,  by  the  terms  of  the  deed,  granted. 
If  instead  of  the  trees,  it  had  been  the  soil  so  granted,  there 
would  be  no  doubt  that  it  would  have  been  a  grant  of  at 
least  a  freehold  estate.  The  subject  matter  of  the  grant 
being  the  trees,  confessedly  a  part  of  the  land,  I  cannot  see 
how  the  estate  granted  in  this  part  of  the  land  is  less  than 
if  it  were  the  soil. 

Even  if,  by  a  legal  fiction,  the  grant  operates  to  effect  a 
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severance  of  the  trees  from  the  soil,  so  as  to  render  them 
henceforth  personal  property,  still  the  estate  which  passed 
from  the  grantor,  is  no  less  a  freehold  estate  than  if  no  such 
effect  was  produced;  and  no  writing  less  than  a  deed  legally 
executed,  is  sufficient  to  divest  the  grantor  of  such  estate. 
That  the  estate,  when  it  reaches  the  grantee,  is  transmitted 
by  fiction  of  law  into  personal  property,  can  have  no  effect 
on  the  requirement  of  the  statute  above  quoted.  This 
reasoning  seems  to  me  sound,  although  it  conflicts  with  the 
decision  in  Warren  agt.  Leland.  But,  as  above  shown,  it 
is  not  necessary  to  resort  to  it  in  this  case,  in  view  of  the 
extent  of  the  grant,  which  even  under  the  case  of  Warren 
agt.  Leland,  is  clearly  within  the  terms  and  effect  of  the 
statute  above  cited. 

The  result  then  is,  that  the  conveyance  of  the  trees  to 
Collier  &  Goodyear  did  not  take  effect,  as  against  Ford  and 
his  grantees,  until  January  ],  1867,  when  it  was  acknowl- 
edged by  Beames.  Prior  to  that  time  Beames'  interest  in 
the  premises,  through  his  conveyance  to  Ford  and  the  sub- 
sequent mesne  conveyances,  had  vested  in  defendant's  wife. 
So  that,  the  failure  of  the  conveyance  to  utake  effect"  as 
against  these  purchasers  until  after  their  titles  had  accrued, 
left  the  plaintiff  with  no  title  as  against  the  defendant. 

This  view  of  the  effect  of  the  instrument  of  sale  to  Collier 
&  Goodyear,  disposes  of  the  case,  and  shows  that  judgment 
should  have  been  given  for  the  defendant. 

The  judgment  appealed  from  must  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 
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COURT  OF  APPEALS. 

,  * 

BENJAMIN  F.  TABOR,  appellant,  agt.  NOAH  H.  GARDNER, 
and  others,  respondents. 

i 

An  order  of  the  general  term  of  the  court  belftw  reversing  an  order  of  the  special 
term,  striking  out  a  part  of  the  answer  of  the  defendant,  on  the  ground  that  the 
same  was  not  sufficiently  verified,  is  not  appealable  to  this  court. 

Such  an  order  ,is  in  substance  and  actual  effect,  one  refusing  to  strike  out  a  part 
of  the  answer;  and  neither  before  the  amendment  of  the  Code  in  1869,  nor  since, 
did  any  clause  of  section  11,  defining  the  jurisdiction  of  this  court,  embrace  such 
an  order. 


September  term,  1869. 

By  the  court,  WOODRUFF,  J. — In  this  action,  an  order 
was  made  in  the  superior  court,  of  the  city  of  feuffalo, 
striking  out  a  part  of  the  answer  of  the  defendant,  on  the 
ground  that  the  same  was  not  sufficiently  verified.  That 
order  was  reversed  by  the  general  term  of  the  same  court, 
and  it  is  from  the  determination  of  the  general  term  that 
the  plaintiff  has  appealed,  -and  from  that  only  could  he  ap- 
peal to  this  court. 

The  appeal  is,  therefere,  not  from  an  order  striking  out 
an  answer,  or  part  of  an  ariwer,  but  from  an  order  in  sub- 
stance and  in  actual  effect  refusing  to  strike  out. 

From  such  an  order  no  appeal  lies  to  this  court.  Neither 
before  the  amendment  of  1869,  nor  since,  did  any  clause  of 
section  eleven  of  the  Code,  defining  our  jurisdiction,  embrace 
such  an  order.  The  last  clause  of  subdivision  four  of  that 
section,  has  been  frequently  misunderstood,  but  has  been 
again  and  again  held  by  this  court,  to  regulate  the  hearing 
of  appeals  from  orders,  of  which  this  court  had  jurisdiction, 
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by  power  of  the  preceding  subdivisions  and  clauses  of  the 
section,  and  not  to  extend  that  jurisdiction  to  other  orders 
not  previously  named. 

The  appeal  must  be  dismissed,  with  costs. 

All  the  judges  concurring,  appeal  dismissed. 

LTMAN  R.  BASS,  for  the  appellant. 

WADSWOETH,  for  the  respondent. 
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SUPREME    COURT. 

MILTON  W.  SKIFF,  appellant,  agt.  AZARIAH  B.  STEWART, 
NATHAN  P.  EATON,  and  MATTHEW  F.  SHERMAN,  re- 
spondents. % 

The  seizure  of  a  debtor's  property  before  the  creditor  has  secured  the  establishment 
of  his  rights  by  a  judgment,  is  a  harsh  proceeding.  And  to  "warrant  an  attachment 
for  that  purpose,  a  plain  case  shonld  he  made  out;  especially  as  the  ex  parte  affi- 
davit of  theNplaintiff  is  sufficient  to  support  it.  And  if  the  affidavit  fails  to  do  that 
the  attachment  should  be  denied. 

It  is  the  duty  of  courts  ot  justice,  if  the  provisions  of  the  law  are  to  be  respected 
and  maintained,  to  resist  tiie  seemingly  growing  disposition  to-make  applications 
for  attachments,  as  weJl  as  for  other  provisional  remedies,  upon  very  imperfect 
proofs. 

The  Code  requires  that  the  affidavit  for  an  attachment  shall  not  only  specify  the 
amount  of  the  claim,  but  also  the  grounds  thereof.  It  is  only  when  this  is  done 
that  the  officer  applied  to  is  authorized  to  issue  the  attachment. 

The  affidavit  in  this  case,  stated  that  the  debt  upon  which  the  application  for  an 
attachment  was  founded;  was  for  money  paid  out  and  advanced  by  the  plaintiff 
within  the  preceding  five  years,  amounting  to  the  sum  of  twenty  thousand  dollars 
for  the  use  and  benefit  of  the  defendants :  ^^ 

Held,  that  this  statement  was  not  sufficient  to  constitute  a  right  of  action  against 
the  defendants,  without  the  statement  of  the  further  fact  that  it  was  done  at  the 
defendants'  request.  The  statement  that  the  amount  mentioned  was  due  and 
unpaid  to  the  plaintiff  from  the  defendants  does  not  help  the  case ;  for  that  is  the 
conclusion  of  the  plaintiff  only,  from  the  facts  previously  set  forth,  and  not  the 
statement  of  any  additional  fact  or  circumstance. 

It  can  only  appear  from  the  affidavit  that  a  cause  of  action  exists,  when  the  facts 
and  eireumstMUcee  out  of  which  it  arose,  are  so  far  set  forth  as  legally  to  warrant 
and  sustain  that  conclusion. 

The  statement  contained  in  the  affidavit  in  support  of  the  plaintiff's  conclusion  that 
the  defendants  were  about  to  assign  or  dispose  of  their  property,  with  'intent  to 
defraud  their  creditors,  held,  to  he,  like  the  other  portion  of  the  affidavit,  exceed- 
ingly loose  and  unsatisfactory. 

It  was  that  one  of  the  defendants  lately  informed  the  plaintiff.  '  that  he  intended  to 
leave  this  state  and  go  to  the  slate  of  Georgia;  that  he  should  dispose  of  the  prop- 
erty of  the  said  partnership  if  he  could  find  any  one  to  take  it;  and  any  creditor 
who  did  not  know  euough  to  take  care  of  himseif,  must  get  what  he  could  :" 
Held,  that  in  order  to  authenticate  this  statement  as  the  ground  for  an  attachment 
it,  hhould  have  been  stated  with  more  particularity,  the  nanieof  the  defendant 
making  the  statement,  and  the  time  and  place  when  it  was  made,  should  have 
beud  stated.  The  order  of  the  special  term  setting  aside  the  attachment  affirmed. 
VOL.  XTwXIX.  25 
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Erie  General  Term,  November,  1866. 
Present,  MARVIN,  DANIELS,  GROVER  and  DAVIS,  Justices. 
APPEAL  from  order  of  special  term,  setting  aside  attach- 
ment. 


E.  E.  HARDING,  for  appellant. 

F.  C.  PECK,  for  respondents. 

DANIELS,  J.  —  The  application  for  the  attachment  was  made 
upon  the  ground  that  the  defendants  were  about  to  assign 
or  dispose  of  their  property,  with  intent  to  defraud  their 
creditors.  And  the  questions  arising  upon  the  affidavit  of 
the  plaintiff,  which  was  presented  in  support  of  that  ap- 
plication, are  those  of  fact  rather  than  of  law.  The 
debt  upon  which  the  application  was  founded,  was  stated 
to  be  for  money  paid  out  and  advanced  by  the  plaintiff, 
within  the  preceding  five  years,  amounting  to  the  sum  of 
twenty  thousand  dollars,  for  the  use  and  benefit  of  the 
defendants.  There  is  nothing,  whatever,  in  the  affidavit 
showing,  or  in  any  manner  tending  to  show,  that  the 
moneys  were  paid  out,  either  wholly  or  partially,  at  the 
•request  of  the  defendants,  or  either  of  them.  Neither  does 
it  appear  that  they  have  at  any  time,  in  any  manner, 
recognized  or  acknowledged  their  liability,  or  promised 
payment  of  the  debt  or  any  part  of  it. 

The  Code  allows  an  attachment  to  be  issued  in  a  case  of 
this  description,  only  when  it  shall  appear  by  affidavit  that 
a  cause  of  action  exists  against  the  defendant  or  defendants 
in  the  action,  (Code,  §  229,)  which  in  this  case  the  plaintiff 
has  failed  to  comply  with.  For  even,  though,  it  be  con- 
ceded that  he  did  as  he  states,  at  different  times  pay  out 
and  advance  these  moneys  for  the  use  and  benefit  of  the 
defendants,  that  would  not  be  sufficient  to  constitute  a 
right  of  action  against  them,  without  the  further  fact  that 
it  was  done  at  the  defendant's  request.  The  statement 
that  the  amount  mentioned  was  due  and  unpaid  to  the 
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plaintiff  from  the  defendants,  does  not  help  the  case.  For 
that  is  the  conclusion  of  the  plaintiff,  only,  from  the  facts 
previously  set  forth,  and  not  the  statement  of  any  additional 
facts  or  circumstances.  If  all  the  facts  set  forth  in  the 
affidavit  are  true,  they  would  not  be  sufficient  to  warrant  a 
recovery  of  the  money  claimed  against  the  defendants.  It 
can  only  appear  from  the  affidavit  that  a  cause  of  action 
exists,  when  the  facts  and  circumstances  out  of  which  it 
arose,  are  so  far  set  forth  as  legally  to  warrant  and  sustain 
that  conclusion.  And  that  it  is  the  theory  of  the  section 
of  the  Code  referred  to  already,  because  it  requires  that  the 
affidavit  shall  not  only  specify  the  amount  of  the  claim,  but 
also,  the  grounds  thereof.  It  is  only  when  that  is  done 
that  the  officer  applied  to,  is  authorized  to  issue  the  attach- 
ment. 

The  statement  contained  in  the  affidavit,  which  it  is 
claimed  supports  the  plaintiff's  conclusion  that  the  defend- 
ants were  about  to  assign  or  dispose  of  their  property 
with  the  intent  to  defraud  their  creditors,  is  like  the  pre- 
ceding portion  of  it,  exceedingly  loose  and  unsatisfactory. 
It  is  that  one  of  the  delendants  informed  the  plaintiff,  "  that 
he  intended  to  leave  this  state  and  go  to  the  state  of 
Georgia,  that  he  should  dispose  of  the  property  of  the  said 
partnership  if  he  could  find  any  one  to  take  it.  And  any 
creditor  who  did  not  know  enough  to  take  care  of  himself, 
must  get  what  he  could."  Neither  the  time,  nor  place, 
nor  the  individual  who  made  this  statement,  is  mentioned 
in  the  affidavit.  The  only  allusion  contained  in  it  on  that 
subject  is  that  it  was  "lately."  This  statement  indicated  a 
disposition  on  the  part  of  the  person  making  it  to  defraud. 
It  substantially  placed  the  creditors  at  defiance,  and  referred 
them  to  their  legal  proceedings  as  the  only  possible  means 
of  securing  the  payment  of  their  debts.  But  in  order  to 
properly  authenticate  it,  as  the  grounds  of  an  attachment, 
it  should  have  been  stated  with  more  particularity.  The 
name  of  the  defendant  making  the  statement,  and  the  time 
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and  place  where  it  was  made,  should  have  been  stated. 
For  in  no  other  manner,  can  the  defendants  be  furnished 
with  any  satisfactory  or  reliable  means  of  meeting  or  con- 
troverting it.  The  seizure  of  the  debtor's  property  before 
the  creditor  has  secured  the  establishment  of  his  rights  by 
a  judgment,  is  a  harsh  proceeding.  And  to  warrant  it  a 
plain  case,  should  be  made  out,  particularly  as  the  ex  parte 
affidavit  of  the  plaintiff,  is  sufficient  to  support  it.  And  if 
the  affidavit  fails  to  do  that,  the  attachment  should  be 
denied.  There  seems  to  be  a  growing  disposition  to  make 
applications  for  attachments,  as  well  as  for  other  provisional 
remedies,  upon  very  imperfect  proofs.  There  is  no  justifica- 
tion for  this  in  the  very  liberal  system  of  practice  adopted 
by  the  Code,  and  it  is  the  duty  of  courts  of  justice  to  resist 
it,  if  the  provisions  of  the  law  are  to  be  respected  and 
maintained.  The  order  of  the  special  term  should  be 
affirmed. 

MARVIN  &  DAVIS,  concuired. 

GROVER,  dissents. 
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N.  Y.  COMMON  PLEAS. 

'V 
JOHN  BOYD  agt.  JOHN  MCDONOUGH  and  JOHN  FINNEGAN. 

The  right  of  tubrogation  is  recognized  by  courts  of  law,  as  well  as  by  courts  of 
equity,  and  any  act  impairing  or  interfering  with  it,  which  would  relieve  the 
surety  from  liability  in  equity,  will  also  relieve  him  at  law. 

Where  an  accommodation  indorser  upon  a  promissory  note,  standing  in  the  relation 
of  surety  to  the  maker,  and  the  note  is  held  as  collateral  security  for  the  payment 
of  a  judgment  against  the  maker,  and  a  third  person,  with  knowledge  of  the  cir- 
cumstances, before  maturity  of  the  note,  steps  in  and  pays  and  satisfies  the  judg- 
ment, without  the  knowledge  or  consent  of  the  indorser,  he  is  discharged  from  all 
liability  on  the  note. 

General  Term,  May,  1870. 

DALY,  F.  J.,  LOEW  and  VAN  BRUNT,  Judges. 

APPEAL  from  the  judgment  of  a  district  court. 

This  action  was  brought  on  a  promissory  note  made  by 
the  defendant  McDonough,  and  indorsed  by  the  defendant 
Finnegan. 

It  appeared  that  one  Samuel  Shapter  had  recovered  a 
judgment  against  McDonough,  and  that  the  note  in  suit 
was — together  with  a  chattel  mortgage — given  to  Shapter 
as  collateral  security  for  the  payment  of  that  judgment.  It 
further  appeared  that  Finnegan  indorsed  the  note,  without 
any  consideration,  for  the  accommodation  of  McDonough. 
A  few  days  before  the  maturity  of  the  note,  the  plaintiff,  in 
company  with  the  defendant  McDonough,  called  on  Shap- 
ter's  attorney  and  with  knowledge  of  the  foregoing  circum- 
stances paid  the  judgment,  and  requested  that  a  satisfaction 
piece  should  be  executed.  This  was  done,  and  the  same 
was  with  the  note  delivered  to  him. 

He  thereupon  brought  this  action  on  the  note  in  question 
and  judgment  was  rendered  in  his  favor  by  the  justice. 
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The  defendant  Finnegan  appealed  to  this  court. 


JOHN  Li1  LINDSAY,  for  defendant  appellant. 
THOMAS  GUSHING,  for  plaintiff' respondent. 

LOEW,  J. — Although  the  plaintiff  testified  upon  the  trial, 
in  the  court  below,  that  he  took  the  note  in  suit  in  the 
regular  course  of  business,  it  is  obvious  to  my  mind  that 
at  the  time  he  paid  the  judgmenc,  and  the  note  was  tians- 
ferred  to  him,  he  knew  that  it  had  been  given  to  and  was 
held  by  the  attorney  of  the  judgment  creditor,  as  collateral 
security  for  the  payment  of  the  judgment.  Mr.  Johnston, 
the  attorney,  distinctly  testified  that  he  informed  him  of 
that  fact,  and  the  plaintiff  failed  to  contradict  him. 

Now,  in  some  respects,  there  is  doubtless  considerable 
difference  between  an  indorser  and  a  surety,  but  still  where 
one  indorses  a  bill  or  note  for  the  accommodation  of 
another,  he  is  to  be  regarded  as  standing  in  the  character 
of  a  surety.  (Pitts  agt.  Congdon,  2  JV.  Y.,  354 ;  Clason  agt. 
Morris,  10  Johns.,  538 ;  Woods  agt.  Jefferson  Co.  Bank,  9 
Cow.,  206;  Hayes  agt.  Ward,  4  Johns.  Ch,,  326.) 

In  the  case  at  bar,  the  defendant  Finnegan,  proved — as 
he  had  a  right  to  do,  (Carpenter  agt.  King,  9  Met.,  511 ; 
La  Farge  agt.  Hunter,  11  Barb.,  159,)  that  he  indorsed  the 
note  for  the  accommodation  of  the  defendant  McDonough. 
And,  although,  it  does  not  clearly  appear  from  the  evidence 
returned  to  us  that  the  plaintiff  had  notice  of  that  fact, 
yet  I  am  inclined  to  think  that  the  facts  and  circumstances 
in  this  case,  justify  us  in  inferring  that  he  had  such  notice, 
and  hence,  considering  the  indorser  as  being  entitled  to  all 
the  rights  and  privileges  of  a  surety  for  the  maker  of  the 
note.  (Hayes  agt.  Ward,  supra.)  Regarding  him  as  sus- 
taining that  relation,  I  have  no  doubt  that  the  judgment 
creditor  could  have  recovered  against  him  upon  the  maturity 
of  the  note.  But  I  apprehend  that  in  the  event  of  his 
paying  the  debt,  he  would  in  equity  have  been  entitled  to 
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be  subrogated  to  all  the  rights  of  the  judgment  creditor, 
not  only  in  respect  to  the  mortgage,  and  any  other  in- 
dependent collateral  securities  held  by  him,  but  also  as 
regards  the  original  judgment  obtained  by  him  against  the 
principal  debtor.  (3  Kent's  Com.,  Sth  Ed.  169;  Story's 
JEq.  Jurisprudence,  Sth  Ed.  ^  499,  and  note  ;  Goodyear  agt. 
Watson,  14  Barb.,  481  ;  Corey  agt.  White,  3  Barb.,  12  ;  N. 
Y.  State  Bank  agt.  Fletcher,  5  Wend.,  85 ;  Matthews  agt. 
AiJcen,  I  N.  Y.,  595;  Hubbel  agt.  Carpenter,  5  N.  Y.,  171; 
Clason  agt.  Morris,  supra ;  Flint  agt.  Schomberg,  1  Hilt., 
532.) 

This  right  of  subrogation  is  also  recognized  by  courts  of 
law,  and  any  act  impairing  or  interfering  with  it,  which 
would  relieve  the  surety  from  liability  in  equity,  will  also 
relieve  him  at  law.  (Corey  agt.  White,  3  Barb.,  17  ;  La 
Farge  agt.  Herter,  11  Barb.,  159;  Storms  agt.  Thome,  3 
Barb.,  314;  King  agt.  Baldwin,  2  Johns.  Ch.  551.) 

And  as  the  plaintiff  with  notice  of  the  circumstances 
under  which  the  note  was  given,  did  before  maturity  of  the 
same,  and  without  the  knowledge  or  consent  of  the  indorser, 
prejudice  him  by  paying  the  judgment  and  procuring  the 
same  to  be  satisfied,  the  latter,  it  seems  to  me,  was  dis- 
charged from  all  liability  upon  the  note  in  question.  (La 
Farge  agt.  Herter,  supra ;  Wood  agt.  Jefferson  Co.  Bank,  9 
Cow.,  20G ;  Hayes  agt.  Ward,  supra.) 

I,  therefore,  think  that  as  to  him  the  judgment  should 
be  reversed. 

Chief  Judge  DALY,  and  Judge  VAN  BRUNT,  concurred. 


392  NEW  YORK  PRACTICE  REPORTS. 

Van  Wyck  agt.  Hardy. 


COURT  OF  APPEALS. 

WILLIAM  VAN  WYCK  and  WIFE,  respondents,  agt.  RICHARD 
B.  HARDY  and  others,  THOMAS  HITCHCOCK,  petitioner, 
appellant. 


The  court  below  have  power  and  authority,  under  the  Code,  to  coi  rect  the  omission 
of  names  of  parties  in  a  summons,  issued  in  an  action  for  partition;  and  to  add  a 
verification  by  an  infant  defendant  himself,  of  his  petition  for  the  appointment  of 
a  guardian  ad  liiem  for  him,  instead  of  that  made  by  the  plaintiff's  attorney.  But 
if  such  power  did  not  exist  these  defects  are  not  such  aa  to  invalidate  the 
judgment. 

It  is  not  required,  by  the  Code,  that  the  summons  in  an  action  in  partition,  be  filed 
with  the  complaint  and  it  must  be  assumed,  in  the  absence  of  proof  to  the  contrary 
that  the  summons  served  on  the  parties,  whether  personally  or  by  publication, 
contained  the  names  of  all  the  parties,  and  that  such  summons  or  a  copy  thereof 
was  filed  with  the  judgment.  It  was  not  necessary  to  file  it  before,  ($  281.) 

Nor  is  it  necessary  that  &  petition  for  the  appointment  of  a  guardian  ad  liiem  for  an 
infant  over  fourteen  years,  should  be  verified  by  the  infant  himself  or  at  all.  It  is 
sufficient  that  it  satisfactorily  appears  to  be  his  act. 

The  omission  of  the  words  "in  the  said  city  of  New  York,"  after  "number  13 
Chambers  street,"  in  the  copy  summons  published,  designating  the  place  of  the 
service  of  a  copy  of  the  answer,  is  not  a  valid  objection,  where  the  summons  was 
dated  at  New  York.  The  date  is  a  part  of  the  summons. 

It  is  sufficient  that  the  copy  summons  published  is  substantially  a  correct  copy  of 
the  original.  A  literal  and  exact  copy  in  every  respect  is  not  requisite.  The 
omission  of  unnecessary  words,  cannot  vitiate  the  proceedings. 

Where  there  are  twenty  defendants  or  more,  on  whom  service  of  summons  by 
publication  is  to  be  made,  a  delay  cf  four  days  between  the  making  of  the  order 
and  the  deposit  of  the  summons  and  complaint  in  the  post  office,  is  not  unreasonable 
or  sufficient  to  charge  the  plaintiff's  attorney  with  dtlay. 

Where  the  action  ia  brought  for  the  partition  of  real  estate,  in  this  state,  in  which 
some  of  the  defendants  are  absent,  but  have  an  actual  interest  and  to  which  they 
are  proper  parties,  the  Code  does  not  require  it  to  be  shown  that  these  defendants 
are  non-residents.  It  is  only  necessary  that  it  should  "  appear  by  affidavit  to  the 
satisfaction  of  the  court  or  judge,  they  could  not,  after  due  diligence,  be  found 
within  this  state." 

Who.re  the  affidavit  states  that  the  defendants  reside  in  another  state,  as  the  deponent 
in  informed  and  believes,  and  that  "  after  due  and  diligent  search  and  inquiry 
by  this  deponent,  the  eaid  defendants  named  in  the  body  of  the  affidavit  cannot  be 
found  in  the  state  of  New  York,  as  he  is  informed  and  verily  believes,"  these 
allegations  tend  to  show  the  fact  required  to  be  shown. 
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it  is  true  they  are  only  stated  on  information  and  belief,  but  the  statement  that  the 
defendants  cannot  be  found  within  this  state,  is  so  made  after  due  aiid  diligent 
inquiry  made  by  him.  Such  inquiries  must  necessarily  be  made  of  others,  and 
the  only  evidence  that  can  be  produced  to  the  court,  must  from  the  nature  of  the 
case,  be  based  on  information  derived  on  such  inquiries. 

In  such  case  the  affidavit  must  be  deemed  sufficient,  as  it  affords  some  evidence  to 
show  ehat  the  defendants  could  not  be  found  within  this  state,  and  as  in  the 
language  of  the'Code  "  that  fact  appeared  by  affidavit  to  the  satisfaction  of  the 
court,"  and_was  sufficient  to  confer  jurisdiction  to  make  the  order,  and  on  appeal 
this  court  is  not  authorized  to  question  the  sufficiency  of  such  affidavit. 

It  would  unquestionably  have  afforded  more  satisfactory  proof  of  those  facts,  if  it 
had  been  shown  what  measures  had  been  taken,  and  what  acts  of  diligence  had 
been  used,  and  particularly  what  inquiries  had  been  made,  and  of  whom,  and  tho 
means  of  knowledge  possessed  by  such  persons,  in  relation  to  the  residence  of 
those  defendants,  and  of  the  practicability  of  a  personal  service  on  them  tn  this 
state;  so  that  the  court  or  judge  might  be  able  to  determine  whether  in  fact  due 
diligence  had  been  used;  and  it  may  be  conceded  that  no  order  ought  to  be  made 
without prooj  oj  that  character ;  although  it  cannot  be  said  that  such  specification  ia 
absolutely  necessary,  or  that  the  affidavit  in  this  case  is  of  no  legal  effect 
(  Affirming  8.  <?.,  20  How.,  222.) 


September  term,  1861. 

THIS  was  an  action  brought  for  the  partition  of  a  lot  of 
land  in  the  city  of  New  York,  which  resulted  in  a  judgment 
for  the  sale  of  the  premises,  and  the  appellant,  Thomas 
Hitchcock,  became  a  purchaser  of  a  portion  thereof  at  the 
sale. 

On  an  examination  of  the  title  by  counsel,  and  by  his 
advice  the  purchaser  refused  to  consummate  the  purchase, 
on  the  ground  of  defects  alleged  to  exist  in  the  proceedings, 
and  subsequently  made  an  application  to  the  court  to  be 
released  therefrom. 

On  that  application  it  was  shown  that  on  the  18th  of 
October,  1859,  an  order  was  made  for  the  service  of  the 
summons  by  publication,  on  some  of  the  defendants,  in  which 
it  was  stated  that  it  appeared  to  the  court  by  the  affidavit 
of  William  Van  Wyck  one  of  the  plaintiffs,  that  such 
defendants  were  non-residents  of  this  state,  and  could  not 
be  served  with  said  summons  in  this  state,  and  that  they 
resided  in  the  states  of  South  Carolina,  Texas,  Alabama  and 
Tennessee.  The  order  directed  such  publication  in  the  New 
York  Evening  Post  and  the  New  York  Times,  once  each 
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week  for  the  period  of  eight  successive  weeks,  and  also 
ordered  that  a  copy  of  such  summons  and  a  copy  of  the 
complaint  filed  in  the  action  forthwith  be  deposited  in  the 
post  office,  for  each  of  the  said  non-resident  defendants  and 
directed  to  each  of  them  at  their  respective  places  of 
residence,  except  in  the  case  of  the  defendant,  Milton  Rowley, 
whose  place  of  residence  it  was  stated  was  not  known  to 
the  plaintiffs,  and  could  not  with  reasonable  diligence  be 
ascertained  by  them. 

Mr.  Van  Wyck  in  the  affidavit  on  which  this  order  was 
founded,  after  stating  as  a  fact  within  his  own  knowledge, 
that  certain  of  the  defendants  resided  at  Greenville  district, 
near  Greenville  Court  House,  in  the  state  of  South  Carolina, 
deposed  "that  the  defendant,  Thomas  J.  Turpin,  resides  at 
or  near  Greenville  Court  House  aforesaid,  as  deponent  is 
informed  and  believes,  (that  as  deponent  is  informed  and 
believes)  said  defendant  Drusilla  L.  E.  Dillard  resides  in 
Union  District,  in  said  state  of  South  Carolina,  at  or  near 
Union  Court  House,  that  said  defendants  Samuel  Augustus 
Maverick  and  Mary,  his  wife,  reside  at  San  Antonio,  in 
Bexar  county  in  the  state  of  Texas,"  and  he  then,  after  stat- 
ing that  others  of  the  defendants  resided  in  Alabama  and 
Tennessee,  and  showing  what  inquiries  he  had  made  to 
ascertain  the  residence  of  the  said  Milton  Rowley,  further 
said  ''that  after  due  and  diligent  search  arid  inquiry  by 
the  defendant,  the  said  defendants  named  in  the  body  of 
the  affidavit  cannot  be  found  in  the  state  of  New  York,  as 
he  is  informed  and  verily  believes."  The  defendants 
Thomas  J.  Turpin  and  Drusilla  L.  E.  Dillard  are  included 
among  those  defendants. 

It  was  also  shown  that  on  the  22d  of  October,  1S59, 
(being  four  days  after  the  making  of  the  said  order,)  a  copy 
of  said  summons  and  complaint  were  inclosed  in  an  envelop 
for  each  of  the  non-resident  defendants,  to  whom  they  were 
directed  to  be  sent,  and  one  of  the  said  envelopes  containing 
such  summons  and  copy  of  complaint,  was  addressed  and 
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directed  to  each  of  those  defendants  at  his  or  her  respective 
place  of  residence,  and  the  postage  on  each  was  paid.  No 
other  deposit  or  proof  of  deposit  was  made.  The  summons 
directed  to  be  published  stated  that  the  complaint  in  the 
action  was  filed-in  the  office  of  the  clerk  of  the  city  and 
county  of  New  York,  at  the  City  Hall  in  the  city  of  New 
York,  and  required  the  defendants  to  serve  their  answer 
thereto  on  the  plaintiff's  attorney,  at  his  office,  number  13 
Chambers  street,  in  said  city  of  New  York.  In  the  summons 
published  in  the  Evening  Post,  the  words  "  in  said  city  of 
New  York,"  are  omitted  after  the  words  "  number  13 
Chambers  street,"  but  it  is  dated  New  York,  October  J4, 
1859. 

It  also  appears  that  the  defendant  Samuel  M.  Thompson, 
at  the  time  of  the  commencement  of  the  action,  an  infant 
over  14  years  of  age,  was  still  an  infant  at  the  time  of  the 
sale  and  of  the  application  of  the  purchaser  to  be  discharged 
therefrom.  The  petition  for  the  appointment  of  a  guardian 
ad  litem  for  him  was  signed  Sam.  M.  Thompson.  It  was 
not  verified  by  him  or  his  guardian  or  next  friend,  but  an- 
nexed to  the  petition  was  a  letter  and  an  affidavit  of  the 
plaintiff's  attorney,  both  of  which  were  read  on  the  motion. 
This  letter  is  dated  Chapel  Hill,  arid  it  acknowledged  the 
receipt  of  the  petition,  excused  his  delay  in  returning  it  on 
account  of  the  absence  of  a  judge  before  whom  it  could  be 
signed,  stated  that  his  guardian  had  advised  him  to  sign  it, 
and  concluded  by  saying  that  he  had  returned  it  with  his 
own  signature  only.  The  affidavit  was  made  by  the 
plaintiff's  attorney,  who  stated  he,  the  said  Thompson,  re- 
sided at  Florence,  in  Sunderdale  county,  Alabama,  that  he 
was  temporarily  at  the  university  at  Chapel  Hill,  North 
Carolina,  that  the  petition  with  the  copy  complaint,  had 
been  sent  by  the  deponent  to  him,  and  that  the  petition 
was  subsequently  returned  with  the  signature  of  Thompson 
thereto,  accompanied  by  the  said  letter  and  appended 
thereto. 
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It  also  appears  that  a  summons  was  filed  with  the  com- 
plaint in  which  the  names  of  Samuel  Augustus  Maverick 
and  Mary  A.  his  wife,  as  defendants  were  omitted. 

The  plaintiff's  attorney  in  opposition  to  the  application, 
read  an  affidavit  stating  among  other  things,  that  the  com- 
plaint and  summons  were  not  printed  when  the  order  foi 
publication  was  made,  and  that  the  printed  copies  were 
not  received  until  towards  the  evening  of  the  21st  day  of 
October;  that  he  could  not  procure  them  earlier  from  the 
printer;  that  the'copies  of  the  summons  and  complaint  were 
mailed  on  the  22d  day  of  that  month  before  2  o'clock  p.  m, 
and  that  they  were  so  mailed  as  soon  as  practicable  after 
the  order  directing  the  same  to  be  done,  without  laches  and 
without  delay. 

The  court  at  special  term,  made  an  order  on  September 
22d,  1860,  for  the  discharge  of  the  purchaser,  unless  the 
plaintiffs  in  the  cause,  within  thirty  days  after  the  entry  and 
service  of  the  order,  should,  among  other  things  not  necessary 
to  be  noticed,  amend  the  summons  filed  with  the  complaint, 
by  inserting  therein  the  name  of  Samuel  Augustus  Maverick 
and  Mary  A.,  his  wife,  as  defendants  therein,  and  file  a  petition 
of  the  infant  defendant,  Samuel  Maverick  Thompson,  in  due 
form  sworn  to  by  him,  for  the  appointment  of  Mortimer 
Porter,  his  guardian  ad  litem,  but  if  the  plaintiffs  complied 
with  the  requisites  of  the  order  and  gave  a  written  notice 
thereof  to  the  attorney  of  the  petitioner  within  the  time 
specified,  then  the  purchaser  was  directed  to  complete  his 
purchase  within  thirty  days  thereafter. 

The  purchaser  and  plaintiffs  both  appealed  to  the  general 
term.  The  order  was  there  affirmed  and  the  case  comes  up 
here  on  an  appeal  by  the  purchaser. 

J.  H.  LEE,  for  plaintiff's. 
N.  B.  HOXIE,  for  purchaser. 

LOTT,  J. — For  the  purposes  of  this  appeal  it  must  be 
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assumed  that  the  amendments  directed  to  be  made  by  the 
court  at  special  term  have  been  made,  and  the  question  is  now 
presented  whether  the  court  had  power  to  make  them.  Of 
this  there  can  be  no  doubt;  section  173  of  the  Code  expressly 
any  pleadings,  process  or  proceeding  by  adding  or  striking 
provides  that  the  court  may,  before  or  after  judgment,  amend 
out  the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party,  or  a  mistake  in  any  other  respect.  The 
defects  referred  to  fall  within  that  provision,  and  it  was  the 
object  of  the  amendment  merely  to  correct  the  omission  of 
names  in  the  summons,  and  to  add  a  verification  by  the  in- 
fant himself  of  his  petition  for  the  appointment  of  a  guardian 
ad  litem  for  that  time,  instead  of  that  made  by  the  plain- 
tiff's attorney.  But  if  such  power  did  not  exist,  these 
defects  were  not  such  as  to  invalidate  the  judgment.  There 
is  nothing  in  the  Code  requiring  the  summons  to  be  tiled 
with  the  complaint,  and  it  must  be  assumed  in  the  absence 
of  proof  to  the  contrary,  that  the  summons  served  on  the 
parties  whether  personally  or  by  publication,  contained  the 
names  of  all  the  parties,  and  that  such  summons  or  a  copy 
thereof  was  tiled  with  the  judgment.  It  was  not  necessary 
to  file  it  before,  (§  281.) 

Nor  am  I  aware  of  any  law  or  rule  of  practice  that  makes 
it  absolutely  necessary  that  a  petition  for  the  appointment 
of  a  guardian  ad  litem  for  an  infant  over  fourteen  years, 
should  be  verified  by  the  infant  himself  or  at  all.  It  is 
sufficient  that  it  is  his  act,  and  in  this  case  the  affidavit  of 
the  plaintiff's  attorney  satisfactorily  established  that  fact. 

No  other  proof  appears  to  have  been  required  under  the 
old  chancery  practice,  (see  2  Barb.  Ch.  Pr.  387  ;  3  Hoff. 
Ch.  Pr.  appendix  No.  66,  and  note  thereto.) 

It  is  not  claimed  that  the  petition  was  not  in  fact  signed 
by  the  infant,  the  objection  only  reached  the  degree  of 
evidence  required  to  satisfy  the  court  that  it  was  so  signed, 
and  in  my  opinion  the  sufficiency  of  the  proof  by  which  the 
court  were  satisfied  of  the  authenticity  of  the  signature 
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cannot  be  questioned.  The  objection  taken  to  the  appoint- 
ment of  the  guardian  ad  litem  was,  therefore,  not  well 
founded. 

The  other  objections  to  the  proceedings  are  not  covered 
by  the  amendments  directed  by  orders,  and  will  be  separately 
considered. 

1st.  It  is  insisted  that  the  omission  of  the  words  tl  in  the 
said  city  of  New  York"  after  "number  13  Chambers  street," 
in  the  summons  published  in  the  Evening  Post,  is  fatal. 
This  position  is  untenable,  assuming  that  there  can  strictly 
be  but  one  summons  in  an  action,  and  that  a  copy  of  it 
must  be  published,  yet  the  requirement  is  satisfied  by  the 
publication  of  a  copy  substantially  correct  in  all  its  material 
particulars.  A  literal  and  exact  copy  in  every  respect  is 
not  requisite.  The  omission  of  unnecessary  words  cannot 
vitiate  the  proceedings.  In  the  case  before  us,  the  summons 
as  published,  required  the  service  of  a  copy  of  the  answer  on 
the  plaintiff's  attorney,  at  his  office,  number  13  Chambers 
street,  without  specially  stating  that  such  office  and  street 
are  in  the  city  of  New  York,  but  it  was  dated  New  York, 
and  the  date  was  a  part  thereof.  There  can  be  no  doubt 
that  the  street  referred  to  would  be  understood  to  be  in 
that  city.  It  could  have  referred  to  no  other,  in  the  con- 
nection in  which  it  was  used.  The  Code  provides  that  a 
summons  shall  require  the  defendant  to  "serve  a  copy  of 
his  answer  on  the  person  whose  name  is  subscribed  to  the 
summons  at  a  place  within  this  state  to  be  therein  specified 
in  which  there  is  a  post  office."  The  date  of  the  summons 
is  at  New  York,  and  the  fact  stated  therein  that  the  com- 
plaint has  been  filed  in  the  office  of  the  clerk  of  the  county, 
in  the  city  of  New  York,  at  the  city  hall  in  the  city  of  New 
York,  fairly  show  that  the  office  and  street  refered  to  are 
in  that  city,  and  in  my  opinion  the  place  for  the  service 
of  the  answer  was  sufficiently  specified  within  the  mean- 
ing and  requirements  of  the  Code.  The  omitted  words  were 
not  necessary  for  the  purpose  of  designating  that  the  place 
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where  service  was  to  be  made  was  in  that  city.  No  person 
could  be  misled  by  the  omission  or  have  any  doubt  as  to 
the  place  intended.  The  designation  is  as  specific  as  is 
usual  in  ordinary  correspondence  between  individuals  in 
relation  to  the  most  important  business  and  no  greater  par- 
ticularity is  called  for  in  a  summons. 

2d.  Another  objection  is  raised  on  the  ground  that  the 
summons  and  complaint  were  not  deposited  in  the  post 
office  till  the  fourth  day  after  the  entry  of  the  order,  which 
directed  the  same  to  be  deposited  fortlnvitli.  No  definition 
of  that  term  is  given  in  the  Code.  Although,  when  used 
in  a  rule  of  court  it  has  been  held  to  mean  within  twenty- 
four  hours  after  the  time  when  the  act  required  is  directed 
to  be  done,  no  such  construction  has  been  given  to  the  term 
when  used  in  a  statute.  Webster,  among  other  definitions 
defines  it  to  mean  "without  delay."  That  is  a  reasonable 
meaning,  and  so  understood  it  must  be  left  to  the  decision 
of  the  court  that  is  to  pass  on  the  question,  to  determine, 
under  the  circumstances  of  each,  case  whether  the  order  in 
that  respect  has  been  complied  with,  and  we  agree  with 
the  court  below  that  there  was  such  a  compliance  in  the 
present  case.  There  were  more  than  twenty  defendants  on 
whom  the  service  was  to  be  made,  and  the  time  that  elapsed 
between  the  making  of  the  order  and  the  deposit,  was  not 
unreasonable  or  sufficient  to  charge  the  plaintiff's  attorney 
with  delay.  At  all  events,  there  was  not  such  delay  as  to 
deprive  the  court  of  jurisdiction  over  the  party  on  that  ac- 
count alone. 

3d.  The  only  other  objection  remaining  to  be  noticed  is, 
that  "  the  affidavit  on  which  the  order  for  publication  was 
made,  and  the  order  made  thereon,  are  defective  and  irregular, 
in  that  the  non-residence  in  this  state,  and  the  actual  place 
of  residence  of  the  defendants,  Thomas  J.  Turpin  and 
Drusilla  E.  L.  Dillard  are  not  sufficiently  proved  or  stated." 

It  is  conceded  that  those  defendants  are  proper  parties  to 
this  action,  and  it  is  not  claimed  or  pretended  that  they  or 
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either  of  them  were  not  in  fact  non-residents,'  nor  that  they 
could  have  been  found  within  this  state,  nor,  is  it  denied 
that  it  was  competent  for  the  court  to  di/ect  service  of  the 
summons  on  them  by  the  publication  thereof,  if  the. proper 
proof  of  those  facts  had  been  made,  but  the  objection  relate? 
to  the  sufficiency  of  the  proof  given. 

The  question  to  be  determined,  therefore,  is,  whether 
there  is  such  a  defect  in  the  affidavit  on  which  the  ordei 
was  made  as  to  make  the  judgment  founded  thereon  in- 
operative and  void  as  to  those  defendants-  for  want  of 
jurisdiction  over  them.  The  Code  provides  that  u  when 
the  person  on  whom  the  service  of  the  summons  is  to  be 
made,  cannot,  after  due  diligence,  be  found  within  this 
state,  and  that  fact  appears  by  affidavit  to  the  satisfaction 
ot  the  court,  or  the  judge  thereof,  or  of  the  county  judge 
of  the  county  where  the  trial  is  to  be  had,"  and  it  in  like 
manner  appears  *  *  *  "  that  he  is  a  proper  party  to 
an  action  relating  to  real  property  in  this  state,  such  court 
or  judge  may  grant  an  order  that  the  service  be  made  by 
the  publication  of  a  summons  in  either  of  the  following 
cases:"  enumerating  among  others,  "  when  he  is  not  a 
resident  of  this  state,  but  has  property  therein,  and  the  court 
has  jurisdiction  of  the  subject  of  the  action/'  and  also,  u  where 
the  subject  of  the  action  is  real  or  personal  property  in  this 
state,  and  the  defendant  has  or  claims  a  lien  or  interest 
actual  or  contingent  therein,  or  the  relief  demanded  consists 
wholly  or  in  part  in  excluding  the  defendant  from  any  in- 
terest or  lien  therein." 

It  will  be  seen  that  the  above  provisions  do  not  require  it 
to  .be  shown  that  these  defendants  were  non-residents.  The 
action  is  brought  for  the  partition  of  real  estate  in  this 
state,  in  which  they  had  an  actual  interest  and  to  which 
they  were  proper  parties.  It  was  only  necessary,  therefore, 
that  it  should  "appear  by  affidavit  to  the  satisfaction  of  the 
court  or  judge,  they  could  not  after  due  diligence  be  found 
within  this  state," 
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The  affidavit  on  which  the  order  iniquestion  was  founded, 
was  made  bf  one  of  the  plaintiffs.  He  states  "that  the 
defendant,  Thomas  J.  Turpin,  resides  at  or  near  Greenville 
Court  House  aforesaid,  as  deponent  is  informed  and  be- 
lieves," and  "  that  as  deponent  is  informed  and  believes  said 
defendant,  Drusilla  L.  E.  Dillard,  resides  in  Union  District 
in  said  state  of  South  Carolina,  at  or  near  Union  Court 
House,"  and  '/  further  says,  that  after  due  and  diligent 
search  and  inquiry  by  this  deponent,  the  said  defendants 
named  in  the  body  of  the  affidavit,  cannot  be  found  in  the 
state  of  New  York,  as  he  is  informed  and  verily  believes." 
The  said  defendants,  Thomas  J.  Turpin  arid  Drusilla  L.  E. 
Dillard,  are  included  among  those  so  named. 

These  allegations  tend  to  show  the  fact  required  to  be 
shown.  It  is  true,  that  they  are  only  stated  on  informa- 
tion and  belief,  but  the  statement  that  the  defendants  cannot 
be  found  within  this  state  is  so  made  after  due  and  diligent 
inquiry  made  by  him. 

When  the  place  of  a  person's  residence  is  unknown,  in- 
quiries in  relation  to  it  must  necessarily  be  made  of  others, 
and  the  only  evidence  that  can  be  produced  to  the  courtj 
must,  from  the  nature  of  the  case,  be  based  on  information 
derived  on  such  inquiry,  and  the  weight  and  effect  to  be 
given  to  such  information,  must  depend  on  the  knowledge 
and  credibility  of  the  party  from  whom  it  is  derived.  It 
is,  therefore,  no  objection  to  the  affidavit  in  question,  that 
the  facts  therein  are  stated  on  information  and  belief 
merely. 

It  shows  substantially  that  the  information  of  the  deponent 
as  to  those  facts,  was  obtained  on  inquiry,  and  that  his 
belief  was  founded  on  such  inquiry  and  a  diligent  search.. 
It  would  unquestionably  have  afforded  more  satisfactory 
proof  of  those  facts,  if  it  had  been  shown  what  measures 
had  been  taken,  and  what  acts  of  diligence  had  been  used, 
and  particularly,  what  inquiries  had  been  made,  and  of 
whom,  and  the  means  of  knowledge,  possessed  by  such* 
Vol.  XXXIX.  26 
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persons,  in  relation  to  the  residence  of  those  defendants, 
and  of  the  practicability  of  a  personal  service  on  them  in 
this  state;  so  that  the  court  or  judge,  might  be  better  able 
to  determine  whether  in  fact  due  diligence  had  been  used, 
and  it  may  be  conceded  that  no  order  ought  to  be  made 
without  proof  of  that  character;  but  it  cannot  be  said 
that  such  specification  is  absolutely  necessary,  nor  can  we 
say  that  the  affidavit  in  question  is  of  no  legal  effect. 

It  afforded  some  evidence  to  show,  that  the  defendants 
could  not  be  found  within  this  state,  and  as  in  the  language 
of  the  Code,  "that  fact  appeared  by  affidavit  to  the  satisfac- 
tion of  the  court,"  it  was  sufficient  to  confer  jurisdiction 
to  make  the  order,  and  we  are  not  authorized  on  this  appeal 
to  question  the  sufficiency  of  that  affidavit. 

It  follows  from  these  views  that  the  order  of  publication 
was  properly  granted,  and  that  the  court  acquired  jurisdic- 
tion over  the  defendants  affected  thereby,  and  that  the 
judgment  under  which  the  sale  was  made,  was  valid  and 
obligatory  on  them. 

The  purchaser  was,  therefore,  properly  directed  to  com- 
plete his  purchase,  and  the  order  of  the  supreme  court  must 
be  affirmed. 
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MICHAEL  AHERN  agt.  THE  NATIONAL  STEAMSHIP  Co. 

District  courts  in  the  city  of  New  York  have  jurisdiction  of  actions  by  and  against 
foreign  corporations,  that  have  places  of  tmsiness  in  the  city  of  New  York. 

General  term,  April,  1870. 

Before  Chief  Judge  DALY,  and  Judges  LOEW  and  VAN 
BRUNT. 

THE  appeal  in  this  case  was  from  the  judgment  of  the 
first  district  court.  The  plaintiff,  a  resident  of  the  city  of 
New  York,  brought  the  action  to  recover  the  value  of 
certain  work,  labor  and  services  performed  by  him  for 
the  defendant,  a  foreign  corporation,  created  by  act  of 
parliament,  but  having  a  place  of  business  in  the  city  of 
New  York.  On  the  return  day  of  the  summons,  the 
defendant  appeared  by  counsel,  and  objected  that  the  court 
had  no  jurisdiction  in  such  actions.  The  objection  was 
overruled  by  the  justice,  and  the  defendant  withdrew  from 
the  case.  The  plaintiff  thereupon  proved  his  case,  and  the 
justice  rendered  judgment  in  his  favor  for  the  amount  of 
his  claim.  The  defendant  appealed  to  this  court. 

JOHN  CHETWOOD,  for  the  appellant. 
WILLIAM  C.  CLIFFORD,  for  the  respondent. 

LOEW,  J. — The  only  question  to  be  determined  by 
us  on  this  appeal  is,  whether  the  district  courts  in  the 
city  of  New  York  have  jurisdiction  in  actions  against 
foreign  corporations.  It  has  been  held  by  this  court  that 
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a  foreign  corporation  like  the  defendant,  cannot  be  com- 
pelled to  appear  in  those  courts,  and  that  they  have  no 
jurisdiction  over  such  corporations,  unless  they  do  appear 
and  plead  to  the  merits.  (Paulding  agt.  Hudson  Mfg.  Co., 
2  E.  D.  Smith,  38.)  That  decision  was  rendered  before 
the  passage  of  what  is  generally  known  as  the  district  court 
act,  (Laics  of  1857,  chap.,  344,)  and  unless  that  act,  or 
some  other  act  amending  the  same,  can  be  construed  as 
conferring  such  jurisdiction  on  those  courts,  this  judgment 
must  be  reversed.  The  only  provisions  of  the  act  referred 
to  bearing  on  the  subject,  are  subdivision  2  of  section  4, 
which  prescribes  in  what  district  a  suit  against  a  corpora- 
tion must  be  brought,  and  subdivision  1  of  section  14, 
which  directs  how  service  of  the  summons  shall  be  made  in 
such  actions.  In  addition,  the  provisions  of  the  Code  in 
regard  to  service  of  process  on  corporations,  are  by  virtue 
of  section  48  of  the  district  court  act,  and  subdivision  15 
of  section  64  of  the  Code,  made  applicable  to  these  courts. 
The  legislature  does  not  in  any  of  these  provisions,  in  ex- 
press terms,  give  those  courts  jurisdiction  in  actions  against 
foreign  corporations.  The  act  simply  speaks  of  corporations 
without  declaring  whether  domestic  or  foreign  corporations 
or  both  are  meant.  And,  although,  upon  a  careful  ex- 
amination of  the  phraseology  of  some  of  the  provisions 
referred  to,  they  would  seem  to  indicate  that  it  was  the  in- 
tention of  the  legislature  to  confer  jurisdiction  on  these 
courts  in  suits  against  foreign  as  well  as  domestic  corpora- 
tions, still  it  has  always  been  my  impression  that  the 
legislative  intent  is  not  expressed  sufficiently  clear  to  justify 
inferior  courts  like  those  in  assuming  jurisdiction  over  such 
corporations.  And  I  would  still  feel  inclined  to  deny  this 
power  to  them  now,  if  we  were  compelled  to  base  our 
decision  upon  the  provisions  referred  to  alone ;  but  by 
section  23  of  an  act  passed  in  1862,  it  is  provided  as  follows: 
"  No  person  who  shall  have  a  place  of  business  in  the  city 
of  New  York,  shall  be  deemed  to  be  a  non-resident  under 


NEW  YOKE  PKACTICE  REPORTS.       4  05 

Ahern  agt.  National  Steamship  Co. 

the  provisions  of  this  act."  (Laws  of  1862,  chapter  484, 
section  23.)  Although  this  act  is  entitled  "an  act  in  rela- 
tion to  the  courts  in  the  city  and  county  of  New  York," 
and  though  some  of  its  provisions  relate  to  the  marine  court, 
and  others  to  the  appointment  of  and  proceedings  against 
the  marshals  of  the  city  of  New  York,  still  it  relates  in  the 
main  to  the  practice,  &c.,  in  the  district  courts.  And  I 
think  it  is  obvious  that  the  legislature  intended  that  this 
twenty-third  section  should  apply  to  the  district  court  act. 
The  three  preceding  sections  amend  certain  sections  of  that 
act,  and  unless  the  words  "this  act,"  in  the  twenty-third 
section,  are  construed  to  mean  the  district  court  act,  the 
section  is  meaningless  and  inoperative.  It  is  the  duty  of 
courts  to  construe  legislative  enactments  so  as  to  carry  out 
the  intentions  of  the  makers  of  the  law,  even,  though  such 
construction  be  in  conflict  with  the  strict  letter  thereof. 
(People  agt.  Utica  Ins.  Co.  15  John.  358  ;  Tonnele  agt.  Hall, 
4  Corns.  140;  Reno  agt.  Pinder,  20  N.  Y.,  301.)  No  person, 
therefore,  having  a  place  of  business  in  the  city  of  New 
York,  is  to  be  considered  or  deemed  a  non-resident  under 
the  provisions  of  the  district  court  act.  Now,  the  word 
person  may  be  construed  to  include  a  corporation.  (People 
agt.  May,  27  Barb.,  238 ;  State  of  Indiana  agt.  Woram,  6 
Hill,  33 ;  People  agt.  Utica  Ins.  Co.,  15  John.  358  ;  Parker 
Mills  agt.  Commissioners  of  Texas,  23  N.  T.,  242.)  But 
we  are  not  called  upon  to  determine  whether  or  not  the 
legislature  intended  to  extend  the  word  person  as  used  in 
the  district  court  act,  to  a  corporation.  By  section  80  of 
that  act,  it  is  expressly  declared  that  the  word  person  shall 
include  a  corporation  as  well  as  a  natural  person.  It  would 
seem  to  follow  that  a  corporation  having  a  place  of  business 
in  the  city  of  New  York,  shall  not  be  deemed  a  foreign  or 
non-resident  corporation.  I  have,  therefore,  although  not 
without  some  hesitation,  come  to  the  conclusion  that  a 
district  court  has  jurisdiction  in  an  action  against  a  foreign 
corporation  that  has  a  place  of  business  in  the  city  of  New 
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York.  Suits  may  be  brought  in  these  courts  by  and  against 
non-resident,  natural  persons,  and  I  know  of  no  good 
reason  why  the  jurisdiction  given  them  by  the  legislature, 
in  actions  against  corporations,  should  be  limited  to 
domestic  corporations,  when  by  legislative  enactments 
we  are  clearly  warranted  in  holding  that  it  extends  to 
foreign  corporations  as  well.  Moreover,  it  would  be  a  great 
hardship,  if  not  a  virtual  denial  of  justice,  to  compel  a  party 
like  the  plaintiff,  whose  claim  is  less  than  $50,  to  resort  to 
a  court  of  record  for  redress.  I  think  the  judgment  of  the 
court  below  should  be  affirmed. 

Chief  Judge  DALY,  and  Judge  VAN  BBUNT,  concurred  in 
this  decision. 
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COURT  OF  APPEALS. 

ELIZABETH  GONZALES,  administratrix,  &c.,  of  JOHN  H. 
GONZALES,  deceased,  appellant,  agt.  THE  NEW  YORK 
AND  HARLEM  RAILROAD  COMPANY,  respondent. 


A  railroad  company  owes  the  duty  to  its  passengers  of  making  and  maintaining,  at 
all  times,  a  suitable  and  safe  track  for  its  road;  of  furnishing  comfortable  and 
safe  cars ;  of  running  its  trains  regularly  and  safely  ;  of  so  adjusting  its  time-tables 
and  the  passage  of  its  trains  that  no  injury  will  be  likely  to  be  caused  thereby; 
and  it  is  its  duty  to  furnish  safe  and  ready  passage  way  to  and  from  its  cars,  on 
either  side  thereof,  and  between  them  and  its  station  buildings,  when  no  notice  to 
the  contrary  is  given,  and  in  all  this  to  exercise  Hie  highest  degree  of  skill  and  care. 

Its  engineers,  conductors,  and  other  employees  engaged  on  the  trains  and  in  em- 
ployments directly  connected  therewith,  are  bound  to  know  the  times  when  trains 
are  liable  to  meet,  or  to  pass  each  other,  or  to  pass  stations ;  and  the  duty  is  de- 
volved upon  them,  if  trains  are  out  of  time,  to  be  on  the  look  out  and  give  sea- 
sonable notice  to  each  other  of  any  meeting  of  trains  out  of  time  or  place,  so  that 
accidents  and  injury  to  life  or  property  may  be  avoided ;  and  in  regard  to  this 
also  they  are  bound  to  exercise  the  utmost  care  and  diligence. 

It  is  gross  neyli/jence  in  the  company  so  to  arrange  its  time-table  that  within  one 
minute  from  the  time  of  passing  an  accommodation  passenger  train  from  a  station, 
another  train  running  at  the  rate  of  thirty  or  more  miles  an  hour  should  pass  the 
same  point. 

It  is  also  negligence  in  permitting  an  express  train,  when  it  is  perceived  from  it 
that  an  accommodation  train  is  at  a  station  going  in  an  opposite  direction,  to  con- 
tinue on  and  pass  the  station  at  its  usual  rate  of  speed;  and  it  is  the  duty  of  its 
conductor  or  engineer,  under  such  circumstances,  to  slack  its  speed  or  to  stop 
before  reaching  the  station. 

The  omission  of  the  express  train,  in  such  case,  to  ring  the  bell  or  to  sound  the 
whistle  when  passing  the  station,  is  also  negligence. 

So,  too,  it  is  the  duty  of  the  conductor  of  the  accommodation  tram,  in  such  case, 
and  of  the  engineer,  to  know  whether  that  train  is  out  of  time  ;  and  whether  it  is 
probable  that  the  express  train  wi'l  pass  the  station  while  their  train  is  there ; 
and  it  is  their  duty,  under  the  circumstances,  to  look  out  for  the  express  train, 
and  to  signal  if  it  is  near;  and  it  is  also  their  duty  to  see  that  the  passengers 
should  be  prevented  from  leaving  the  train  on  the  side  next  to  the  track  of  the 
express  train,  or  at  least  to  give  them  notice  of  the  approaching  train,  and  to  re- 
quest them  either  to  sit  still  until  that  train  has  passed,  or  to  leave  the  train  on 
the  other  side,  and  the  omission  to  do  so  (',«  negligence. 

While  a  court  can  nonsuit  a  parly  in  an  action  like  this,  where,  by  the  proof,  it  ig 
pa.'pable  or  patent  that  he  itt  negligent,  it  has  no  right  to  draw  inferences  of  fact 


408       NEW  YORK  PEACTICE  REPORTS. 

Gonzales  agt.  N.  Y.  &  Harlem  K.R.  Co. 

to  be  derived  from  the  facts  and  circumstances  proven,  unfavorable  to  the  plain- 
tiff, and  upon  such  inferences  to  decide  the  case.  It  is  the  province  of  the  juiy  to 
determine  what  are  the  inferences  of  fact  to  be  deduced  from  the  testimony,  to 
the  same  extent  that  it  is  to  decide  the  facts  when  the  evidence  is  conflicting. 

In  regard  to  all  the  obligations  which  a  railroad  company  assume  towards  a  pas- 
senger, including  all  which  are  above  stated,  the  presumption  of  law  is  that  the 
company  will  properly  discharge  all  of  them,  and  that  the  passenger  has  a  right 
to  rely  upon  and  govern  his  own  action  accordingly,  unless  he  is  informed  or 
notilied  to  the  contrary. 

Even  if  the  deceased  in  this  case,  knew  the  time  fixed  for  the  passing  of  the  two 
trains,  he  had  a  right  to  rely  that  there  would  be  no  danger  in  his  getting  off  as  he 
did,  and  passing  on  the  crossing  to  the  west  side  of  the  railroad,  it  being  the  duty 
of  the  conductor  of  his  train  to  observe  the  true  railroad  time  and  to  give  warn- 
ing of  anything  uncommon,  from  which  danger  was  to  be  feared. 

It  was  not  negligence  in  the  deceased,  in  assuming  that  the  express  train  would 
Bound  its  whistle  before  reaching  the  station,  as  was  its  usual  custom  ;  and  as 
upon  the  proof,  no  bell  was  rung  or  whistle  sounded,  he  was  not  negligent  in 
assuming  that  the  express  train  had  not  arrived  and  would  not  until  long  after  he 
could  get  across  the  road.  The  getting  off  the  train  on  the  west  side  was  not 
negligence  per  se. 

It  is  the  duty  of  railroad  companies,  at  all  times,  so  to  adjust  their  business  as  to 
make  it  sale  for  passengers  (including  those  who  are  partially  disabled  in  sight, 
hearing,  limbs,  or  physical  strength),  on  the  arrival  and  stoppage  of  a  train,  to 
pass  between  it  and  the  depot.  And  that  when,  from  any  unforeseen  contingency, 
it  is  not  safe,  it  is  the  duty  of  its  employees  to  know  it  and  take  proper  precau- 
tions to  prevent  the  passengers  from  exposing  themselves  to  the  danger  That 
the  passengers  have  a  right  to  assume  that  it  is  safe  for  them  to  do  so  until  notified 
to  the  contrary  and  to  act  accordingly. 

That  the  court  below  erred  in  nonsuiting  the  plaintiff,  but  should  have  submitted  it 
to  the  jury,  and  that  the  evidence  would  have  warranted  a  verdict  for  the 
plaintiff. 

March  Term,  1870. 

THIS  action  was  brought  in  the  superior  court  of  the  city 
of  New  York,  to  recover  damages  sustained  by  the  death 
of  John  H.  Gonzales,  who  was  killed  on  the  defendant's 
railroad,  immediately  after  leaving  the  car  on  which  he  was 
a  passenger.  The  only  material  issues  were  whether  there 
was  negligence  on  the  part  of  the  defendant  or  its  servants 
which  caused  the  death,  and  if  so,  whether  there  was  also 
negligence  of  the  deceased  which  contributed  to  it. 

The  cause  was  tried  before  a  jury,  and  after  the  testi- 
mony was  closed  the  counsel  for  defendant  "moved  to  dis- 
miss the  complaint,  on  the  ground  that  from  the  evidence, 
as  it  stood,  it  appeared  that  the  deceased  had  alighted  from 
the  train  at  a  place  different  from  that  provided  for  the 
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landing  of  passengers  and  had  got  on  the  track  of  the  rail- 
road when  the  express  train  must  have  been  so  near  as  by 
the  exercise  of  ordinary  caution,  looking,  he  could  have 
seen  it."  The  court  granted  the  motion,  and  the  plaintiff's 
counsel  excepted.  The  court  thereupon  ordered  that  the 
complaint  be  dismissed  and  that  the  exceptions  be  heard  in 
the  first  instance  at  the  general  term  of  the  court.  .  The 
general  term  affirmed  the  order  dismissing  the  complaint, 
and  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed  to  this  court. 

The  material  facts  bearing  on  these  questions  are  stated 
in  the  opinion. 

R.  W.  VAN  PELT,  for  appellant. 
CHARLES  A.  RAPALLO,  for  respondent. 

FOSTER,  J.  —  We  must  assume  that  in  dismissing  the  com- 
plaint, the  court  did  so  upon  the  assumption  where  there 
was  conflict  or  difference  in  the  testimony  in  reference  to 
any  fact,  that  the  version  most  favorable  to  the  plaintiff  was 
the  true  one,  and  that  it  did  so  as  well  in  cases  where  the 
witnesses  for  the  plaintiff  differed  in  their  statements,  as 
where  conflict  arose  between  the  proof  on  the  part  of  the 
plaintiff  and  that  of  the  defendant,  for  in  either  event  the 
question  of  reconciling  or  determining  such  conflict  or 
variance  in  the  testimony  belongs  exclusively  to  the  jury, 
and  a  determination  of  the  fact  when  made  by  the  court 
cannot  stand,  unless  his  ruling  is  in  accordance  with  that 
most  favorable  to  the  party  against  whom  he  decides  it. 
Any  other  principle  than  this,  it  applied  to  such  cases 
would  virtually  deprive  a  party  of  a  trial  by  jury,  which 
the  constitution  guarantees  to  him.  The  question  with 
this  court  therefore  is,  whether  the  determination  of  this 
action  made  by  the  court  below  can  be  maintained  upon 
the  testimony  most  favorable  to  the  plaintiff. 

The  case  having  been  before  this  court  upon  an  appeal 
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from  a  judgment  rendered  for  the  plaintiff  upon  a  verdict 
on  a  former  trial,  and  a  new  trial  having  been  granted,  it  is 
contended  for  the  defendant  "that  it  has  been  decided  by 
this  court.  That  the  last  trial  has  not  materially -changed 
the  facts  on  which  that  decision  was  made,  and  that  the 
only  additional  evidence  is  that  of  the  witness  Seibold  as  to 
the  defect  in  the  sight  of  the  deceased,  and  that  of  Lavinslti 
as  to  the  brakeman  calling  out  'all  out  for  Mount  Vernon.'" 
If  this  court  has  decided  this  case  upon  substantially  the 
same  evidence,  the  question  is  res  judicata,  and  should  de- 
termine the  action  for  the  defendant  now.  It  becomes  ne- 
cessary, therefore,  to  ascertain  what  the  material  testimony 
was  on  the  former  trial,  and  what  is  the  difference  between 
that  and  the  evidence  which  was  given  on  the  recent 
trial.  The  statement  of  the  facts  upon  which  this  court 
granted  the  new  trial,  (38  N.  Y.}  440-442,)  is  as  follows: 
"The  casualty  occurred  at  West  Mount  Vernon  station, 
on  the  defendant's  road,  November  15,  1864;  the  deceased 
was  a  passenger  by  the  accommodation  train  from  New 
York  city,  where  he  did  business,  to  West  Mount  Vernon 
where  he  resided.  The  train  by  which  he  was  a  passenger 
was  due  at  the  latter  place  at  3.27  p.  M.,  and  a  down  express 
train,  passing  that  station  without  stopping,  was  due  there 
one  minute  later.  The  defendants  track  was  double  at  this 
point,  the  express  train  passing  down  on  the  west  track  and 
the  accommodation  train  passing  up  and  stopping  on  the 
east  track.  The  station  house  was  on  the  west  side  of  the 
tracks,  but  there  was  a  platform,  185  feet  long,  on  the  east 
side  of  the  tracks,  against  which  the  accommodation  train 
was  accustomed  to  stop.  A  street  or  highway  crossed  the 
tracks  of  the  railroad,  twenty-five  feet  south  from  the  south 
end  of  this  platform,  and  the  house  of  the  deceased  was 
situate  on  the  south  side  of  this  street,  a  short  distance  west 
of  the  crossing  and  in  sight  of  it.  On  the  day  of  his  death, 
the  deceased  alighted  from  one  of  the  intermediate  cars  of 
the  train  by  the  rear  platform,  at  or  south  of  the  street 


NEW  YOKE  PRACTICE  REPORTS.  41 1 

Gonzales  agt.  N.  Y.  &  Harlem  It.  It.  Co. 

crossing,  and  on  the  west  side  of  the  up  track,  or  between 
the  two  tracks;  at  the  instant  of  his  coming  to  the  ground 
the  express  train  passed  down  on  the  west  track,  and  he 
fell  under  the  wheels  of  the  train  from  which  he  had  alighted, 
was  dragged  a  short  distance  north  and  was  killed,  his  body 
when  extricated  being  near  the  north  line  of  the  street 
crossing.  There  was  some  conflict  of  evidence  as  to 
whether  the  accommodation  train  had  stopped  when  the 
deceased  got  off.  Several  witnesses  testified  that  it  stopped 
for  an  instant  when  the  deceased  alighted,  but  moved  on 
again  immediately.  It  had  not  reached  its  usual  stopping 
place,  but  was  moving  up  to  the  platform  when  the  de- 
ceased fell  under  the  wheels.  The  tracks  were  straight 
and  the  view  unobstructed  for  a  distance  of  500  feet  from 
the  place  where  the  deceased  got  off.  Several  witnesses 
on  the  part  of  the  plaintiff  testified  that  they  heard  no  bell 
rung  or  whistle  sounded  by  the  express  train,  while  the 
engineer  of  that  train  testified  that  he  sounded  the  whistle 
to  '  down  brakes/  about  eight  hundred  feet  north  of  the 
scene  of  the  accident,  and  that  the  fireman  rang  the  bell  as 
they  came  down  to  and  passed  the  station,  and  a  brakeman 
who  was  on  the  rear  platform  of  the  up  train,  testified  that 
he  heard  the  whistle,  and  leaning  over  saw  the  down  train 
approaching  before  it  reached  the  up  train.  The  deceased 
was  frequently  a  passenger  by  the  same  train,  and  it  was 
shown  under  objection  of  the  defendant  that  he  and  other 
passengers  were  in  the  habit  of  getting  off  on  the  west  side 
of  the  cars.  It  was  not  proved  whether  the  deceased  was 
struck  by  the  down  train,  or  whether  in  stepping  back  from 
it,  he  fell  near  the  wheels  of  the  other.  The  injuries 
which  produced  his  death  were  inflicted  by  the  wheels  of 
the  up  train,  and  there  was  no  injury  attributable  to  a 
blow  from  the  down  train." 

The  court  in  granting  a  new  trial  in  this  case,  may  have 
been  right,  and  that  upon  the  evidence  the  judge  would 
have  been  warranted  in  granting  the  non-suit  which  was 
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moved  for,  and,  perhaps,  also  though,  I  think  it  questiona- 
ble, should  have  held  that  the  failure  of  the  deceased  to 
look  up  and  down  the  railroad,  before  attempting  to  cross 
it,  was  such  negligence  as  would  relieve  the  defendants 
liability.  But  if  the  court  intended  under  any  and  all  cir- 
cumstances, it  was  such  negligence  for  a  person  to  cross  a 
railroad  track,  without  taking  the  precaution  to  look  up 
and  down  the  track,  the  holding  is  in  conflict  with  several 
decisions  of  the  court,  and  while  it  may  be  the  rule  of  this 
case  upon  the  like  evidence,  it  does  not  become  the  rule  for 
more  than  that,  so  as  to  preclude  discussion.  I  do  not 
think  the  court  can  have  intended  to  lay  down  such  rule, 
and  DWIGFIT,  J.,  in  his  opinion,  goes  no  further  than  to  say, 
"that  it  was  the  duty  of  the  deceased  to  look  in  the  direction 
from  which  the  express  train  was  due,  before  attempting 
to  cross  the  track,  and  that  if  he  omitted  to  do  so,  he  was 
guilty  of  negligence,  which  precluded  a  recovery."  1  think 
he  must  have  taken  it  for  granted,  that  the  deceased  knew  it 
was  then  due ;  and  he  must  be  deemed  to  have  meant  only 
that  his  omission  upon  the  facts  found  constituted  the 
negligence. 

The  testimony  now,  differs  from  the  proof  on  the  former 
trial,  by  that  now  given,  "that  the  sight  of  the  deceased 
was  impaired,  and  his  eyes  at  times,  quite  sore  so  that 
he  could  see  only  about  ninety  or  one  hundred  feet,"  and 
that  the  brakeman  immediately  before  the  deceased  left  the 
car,  called  out,  "  all  out  for  Mount  Vernon,"  but  also,  in 
very  many  other  particulars.  It  was  proved  on  the  last 
trial  that  the  deceased  who  resided  on  the  west  side  of  the 
railroad,  as  before  stated,  was  a  sober  and  industrious  man, 
and  carried  on  the  gunsmith  business  in  the  city  of  New 
York.  That  his  habit  was  to  leave  his  house  for  New 
York  city,  in  the  early  morning  train,  leaving  at  about 
half  past  six  o'clock  ;  that  in  returning  home,  "  he  always 
took  the  last  train,  the  6.40  train,  and  that  this  was  his 
uniform  rule.  That  on  the  15th  of  November,  (the  day  in 
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question,)  his  wife  was  unwell,  and  he  returned  from  New 
York  by  the  train  in  question.  That  the  train  made  its 
full  stop  at  the  usual  place,  and  the  brakeman  gave  the  call 
for  the  passengers  to  get  out;  that  the  train  was  up  to  the 
station  ;  that  at  the  same  stopping,  the  passengers  who  were 
to  take  that  train  going  north,  got  aboard;  that  no  other 
stop  was  thereafter  made  with  that  train,  until  the  alarm 
was  given  that  a  man  was  under  it;  and  that  that  stop  was 
as  usual.  That  the  end  of  the  car  at  which  the  deceased 
got  off,  and  which  he  did  after  the  call  by  the  brakeman, 
and  after  the  full  stop,  was  where  the  plank  walk  was  laid 
across  the  railroad  on  the  north  side  of  the  street  which 
crossed  it,  and  that  he  left  the  train  at  the  same  time  that 
the  other  passengers  did;  that  immediately  after  he  reached 
the  ground  he  was  struck  by  the  cross-piece  of  the  engine 
of  the  express  train,  and  thrown  toward  the  up  train,  and 
the  advance  of  the  express  train  prevented  the  witness  who 
testified  to  it,  (and  who  was  standing  in  a  southwesterly 
direction  from  that  point,)  from  seeing  where  he  was  thrown 
to;  and  the  next  that  was  seen  of  him,  he  was  under  the 
train  on  which  he  had  been  a  passenger ;  that  he  was 
wounded  on  the  right  temple,  on  his  right  side  at  which 
place  some  of  his  ribs  were  broken,  and  his  legs  were  cut 
off.  The  testimony,  and  without  contradiction,  showed 
that  no  whistle  was  sounded  or  bell  rung,  on  board  the 
express  train,  until  after  the  accident.  That  the  platform 
which  was  on  the  east  side  of  the  railroad,  was  placed  there 
at  a  time  when  the  passenger  station  and  depot  were  on 
that  side  of  the  railroad  track,  and  that  afterwards,  the 
station  and  depot  buildings  were  built  on  the  west  side  of 
the  road,  and  a  platform  was  then  built  on  the  side  where 
the  station  then  was,  the  old  one  being  continued  on  the 
east  side,  and  used  for  up  train  passengers.  The  time-table 
which  was  given  in  evidence,  showed  that  the  time  ap- 
pointed for  the  up  train  to  leave  that  station,  was  3.27  p.m. 
and  that  the  time  for  the  express  train  to  pass,  was  3.28 
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p.m.,  but  how  long  that  time-table  had  been  adopted  did 
not  appear. 

It  also  appears  from  the  testimony  of  the  superintendent 
of  the  railroad,  in  answer  to  the  question,  whether  there 
was  any  regulation  or  notice  on  the  part  of  the  company, 
in  regard  to  the  up  train  passengers  using  the  east  platform, 
and  to  the  down  train  passengers  using  the  western  one, 
answered  that,  "the  regulation  is  the  providing  of  platforms 
for  the  up  and  down  trains,"  that  there  is  no  printed  notice 
or  actual  notice  given.  It  also  appeared  from  the  testimony 
of  a  witness,  who  got  off  from  the  easterly  side  of  the  same 
end  of  the  car  that  the  deceased  did  arid  at  the  same  time, 
that  there  was  no  platform  there  on  the  east  side,  but  that 
it  was  in  the  street  crossing. 

The  analogy  between  this  case  when  previously  before 
this  court,  and  the  cases  of  Ernst  agt.  The  Hudson  E.  E.  E. 
Co.,  (36  How.,  84;)  and  Wilcox  agt.  The  Eome  &  Water- 
town  E.  E.  Co.,  (39  N.  Y.,  358,)  cited  by  DWIGHT,  J.,  in 
his  opinion  in  this  case,  was  far  from  complete.  In  both 
of  those  cases,  as  also  in  the  case  of  Beisiegel  agt.  The  N. 
Y.  Central  E.  E.  Co.,  since  reported  in  40  N.  Y.,  9  ;  and 
in  the  cases  of  Honegsberger  agt.  Second,  Avenue  E.  E.  Co., 
(33  How.,  210;)  Hunger  agt.  Tonawanda,  E.  E.  Co.,  (4 
Comst.,  349 ;)  Spencer  agt.  Utica  &  Scliemctady  E.  E.  Co., 
(5  Barb.,  337;)  cited  for  the  defendant,  and  in  a  large  class 
of  cases  of  which  they  form  a  part,  as  well  as  the  case, 
Westfield  agt.  Roper,  (21  Wend.,  615,)  there  was  no  privity 
of  contract  between  the  defendants  and  the  persons  injured, 
the  defendants  had  not  assumed  any  special  obligations  or 
duties  towards  them,  and  were  using  their  own  grounds 
and  road  in  the  pursuit  of  their  usual  and  ordinary  business, 
a  business  too,  conducted  in  such  a  manner  that  all  persons 
were  bound  to  know  that  the  trains  could  not  at  once  be 
brought  to  a  stop,  or  turned  aside,  and  that  a  collision  with 
the  train  must  be  disastrous  to  anything  with  which  it 
should  come  in  contact,  and  where  also,  the  persons  injured 
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came  on  the  road  of  the  defendants  of  their  own  accord, 
with  the  full  knowledge  that  they  must  look  out  for  them- 
selves.     And  under  these  circumstances  the  courts  have 
held,  where  there  was  conflict  of  proof  as  to  whether  the 
proper  signals  were  given,    and  in  one  or  two  instances 
where  they  were  not,  and  when  it  was  perfectly  apparent, 
that  the  injured    party  had  ample  opportunity  to  seethe 
train,  and  must  have  seen  it  if  he  had  used  ordinary  care,  that 
such  want  of  care  contributed  to  the   injury.     As  in   the 
case  of  Spencer  agt.  The   Utica  &  Sch.  R.  It.  Co.,  where  the 
train  was  in  plain  sight  of  the  injured  party,  while  he  drove 
his  team  fourteen  rods  before  coming  on  the  railroad.     In 
Beisicgel  agt.   The  .N.    Y.  Central  E.  R.,  the  plaintiff  had 
no  connection  with  the  company  as  passenger  or  otherwise, 
and  was   attempting  to  cross  the   railroad  on   foot,  while 
doing  so,  he  was  struck    by  the  train.     There  was   great 
diversity   of  sentiment   in  the  court,   a   minority   holding 
that  upon  the  evidence,  the  defendant  was  not  guilty  of 
negligence,  a  still  smaller  number  holding  that  the  plaintiff 
was  guilty  of  negligence,  while  two  members  of  the  court 
held,  that  the  defendant  was  guilty  of  negligence,  and  that 
the  plaintiff  was  not,  and  one  member  not  voting  5  so  that 
five  judges  concurred  in  a  reversal,  but  on  dffierent  grounds, 
there  being  no  majority  upon  any  one  question.    In  Hunger 
agt.  The  Tonawanda  R.  R.  Co.,  the  cattle  of  the  plaintiff 
strayed  from  his    land,   and   got  npon    the   track   of  the 
defendant's  railroad,  where  they  were  killed  by  a  passing 
train,  and  the  court  held  it  to  be  negligence  for  the  plaintiff 
to  let  his  cattle  get  upon  the  railroad,  that  thereby,  they 
were  trespassing,  and  that  the  negligence  of  the   plaintiff, 
contributed  to  their  death. 

The  cases  of  Westfield  agt.  Roper,  and  Honegsberger  agt. 
The  Second  Avenue  R.  R.  Co.}  were  cases,  the  one  where 
the  plaintiff  was  only  two  years  old  and  was  allowed  to  be 
in  the  sleigh  track  in  a  lonely  place,  where  a  child  would 
not  be  supposed  to  be  left,  and  while  there  was  injured  by 


416  NEW  YORK  PRACTICE  REPORTS. 

Gonzales  agt.  N.  Y.  &.  Harlem  E.R.  Co. 

the  sleigh  of  the  defendant  in  passing  along  the  road,  the 
persons  in  the  sleigh  not  seeing  it;  and  the  other,  where  a 
child  six  or  seven  years  old,  was  run  over  by  a  street  car  in 
the  city  of  New  York,  and  in  each  it  was  held,  that  it  was 
negligence  in  the  parents  of  such  children,  to  let  them  be 
so  exposed  ;  that  the  negligence  of  the  parents  was  imputa- 
ble  to  the  children  as  between  them  and  third  persons,  and 
that  the  children  could  not  recover  any  more  than  the 
parents  could  have  done,  if  the  action  had  been  brought  by 
them  for  the  loss  of  services.  And  the  same  rule  has  been 
applied  to  the  case  of  a  lunatic,  (Willets  agt.  Ruffalo  & 
Rochester  R.  R.  Co.,  14  Barb.,  535.)  and  is  undoubtedly 
applicable  to  one  who  is  blind,  or  who  is  so  deaf  as  to  be 
wholly  unable  to  hear  the  signals  which  are  required.  The 
case  of  Willets  agt.  The  Buffalo  &  Rochester  R.  R.  Co.,  is 
the  only  one  cited  where  the  injured  party  was  or  had  been 
a  passenger;  he  had  been  a  lunatic  for  six  or  seven  years, 
and  was  with  his  father  who  had  him  in  charge  and  who 
had  procured  the  tickets  for  both  of  them.  At  one  of  the 
stations  the  father  got  out,  having  the  tickets  and  leaving 
the  son  on  board,  on  getting  on  board  again  he  missed  his 
son,  and  some  time  afterward  inquired  for  him  of  the  con- 
ductor, and  was  informed  that  the  conductor  had  called 
upon  the  son  for  his  ticket,  and  upon  its  not  being  delivered 
he  put  him  off  at  Alden,  and  it  appeared  that  the  conductor 
had  no  idea  that  he  was  insane,  and  sometime  afterwards 
he  was  killed  upon  the  track  by  another  train  which  was 
passing  on  the  road  in  the  night,  and  in  that  case,  the  court 
held,  not  only  that  the  railroad  company  was  without  fault, 
but  that  it  was  negligence  of  his  father  to  leave  him  as  he 
did. 

I  think  the  action  before  us  is  of  quite  a  different  charac- 
ter, and  that  principles  materially  different  are  applicable 
to  it.  A  railroad  company  owes  the  duty  to  its  passengers 
of  making  and  maintainig  at  all  times  a  suitable  and  safe 
track  for  its  roail,  of  furnishing  comfortable  and  safe  cars, 
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of  running  its  trains  regularly  and  safely,  of  so  adjusting  its 
time-table,  and  the  passage  of  its  trains,  that  no  injury  will 
be  likely  to  be  caused  thereby  ;  and  it  is  its  duty  to  furnish 
safe  and  ready  passage-way  to  and  from  its  cars  on  either 
side  thereof,  and  between  them  and  its  station  buildings, 
when  no  notice  to  the  contrary  is  given,  and  in  all  this  to 
exercise  the  highest  degree  of  skill  and  care.  It's  engineers, 
conductors  arid  other  employees  engaged  on  the  trains,  and 
in  employments  directly  connected  therewith,  are  bound  to 
know  the  times  when  trains  are  liable  to  meet  or  to  pass 
each  other,  or  to  pass  stations,  and  the  duty  is  devolved 
upon  them,  if  trains  are  out  of  time  to  be  on  the  look  out, 
and  give  seasonable  notice  to  each  other  of  any  meeting  of 
trains  out  of  time  or  place,  so  that  accidents  and  injury  to 
life  or  property  may  be  avoided,  and  in  regard  to  this,  also 
they  are  bound  te  exercise  the  utmost  care  and  diligence. 

It  is  conceded  that  the  defendant  was  guilty  of  negligence 
which  caused  the  death.  And  yet,  it  is  important  to 
ascertain  the  extent  of  it,  because  I  think  it  will  be  found 
to  bear  strongly  against  the  idea  that  the  deceased  was  to 
be  held  culpable. 

I  think  it  was  gross  negligence  in  the  company  so  to 
arrange  its  time-table,  that  within  one  minute  from  the  time 
of  passing  an  accommodation  passenger  train  from  a  station,. 
another  train  running  at  the  rate  of  thirty  or  more  miles  an 
hour  should  pass  the  same  point  ;  for  all  experience  shows 
it  is  impossible  that  the  trains,  without  exception,  can  be  so 
run  as  to  stop  at,  and  start  from,  or  that  an  express  train 
should  pass  a  station  at  precisely  the  time  fixed.  It  was 
negligence  in  permitting  the  express  train,  when  it  was 
perceived  from  it  that  the  accommodation  train  was  at 
West  Mount  Vernon  station,  to  continue  on  and  pass  the 
station  at  its  usual  rate  of  speed,  and  it  was  the  duty  of  its 
conductor  or  engineer  under  such  circumstances,  to  slack 
its  speed  or  to  stop  before  reaching  the  station,  and  the  case 
shows  that  the  station  was  in  sight  of  it  for  at  least  a 
XXXIX.  27 
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quarter  of  a  mile,  (1,345ft.)  and  if  they  did  not  at  that 
distance  see  the  accommodation  train  at  the  station,  it  was 
negligence,  for  they  were  bound  to  know  that  or  their  own 
train  was  out  of  time;  as  they  should  have  met,  according 
to  the  time-table,  at  least  half  a  mile  from  the  station ;  and 
indeed,  from  the  point  where  they  were  accustomed  to 
meet  the  accommodation  train,  the  managers  of  the  express 
train  had  reason  to  apprehend  that  it  would  be  found  at 
the  West  Mount  Vernon  station,  and  should  have  taken 
pains  to  give  all  necessary  signals  and  to  pass  that  place 
with  care  and  caution. 

The  omission  to  ring  the  bell,  or  to  sound  the  whistle  of 
the  express  trian  in  regard  to  which  there  is  110  dispute 
was  also  negligence. 

So,  too,  it  was  the  duty  of  the  conductor  of  the  accom- 
modation train  and  of  the  engineer,  to  know  whether  that 
train  was  out  of  time,  and  whether  it  was  probable  that 
the  express  train  would  pass  the  station  while  their  train 
was  there;  and  it  was  their  duty,  under  the  circumstances, 
to  look  out  for  the  express  train,  and  to  signal  it,  if  it  was 
near;  and  it  was  also  their  duty  to  see  that  the  passengers 
should  be  prevented  from  leaving  the  train  on  the  west 
side,  or  at  least  to  give  them  notice  of  the  approaching 
train  and  to  request  them  either  to  sit  still  until  that 
train  had  passed,  or  to  leave  the  train  on  the  east  side, 
and  the  omission  to  do  so,  of  which  there  is  no  dispute,  was 
negligence. 

There  is  another  rule  of  law  which  should  be  applied 
in  this  case,  which  is,  that  while  a  court  can  nonsuit  a 
party  in  an  action  like  this  where,  by  the  proof,  it  is  pal- 
pable or  patent  that  he  is  negligent,  as  illustrated  by 
the  decisions  to  which  I  have  adverted,  it  has  no  right  to 
draw  inferences  of  fact  to  be  derived  from  the  facts  and  cir- 
cumstances proved  unfavorable  to  the  plaintiff,  and  upon 
such  inferences  to  decide  the  case.  In  other  words,  it  is 
the  exclusive  'province  of  the  jury  to  determine  what  are 
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the  inferences  of  fact  to  be  deduced  from  the  testimony,  to 
the  same  extent  that  it  is  to  decide  the  facts  when  the  evi- 
dence is  conflicting. 

This  well-established  rule  is  well  expressed  by  JOHNSON, 
J.,  in  Ireland  agt.  Oswego,  Hannibal  and  Sterling  Plank 
Road,  (3  Kern.,  533,)  where  he  said:  ult  by  no  means 
necessarily  follows,  because  there  is  no  conflict  in  the  testi- 
mony, that  the  court  is  to  decide  the  issue  between  the 
parties  as  a  question  of  law.  The  fact  of  negligence  is  very 
seldom  established  by  such  direct  and  positive  evidence 
that  it  can  be  taken  from  the  jury  and  pronounced  upon  as 
a  matter  of  law.  On  the  contrary,  it  is  almost  always  to 
be  deduced  as  an  inference  of  fact  from  several  facts  and 
circumstances  disclosed  by  the  testimony,  after  their  con- 
nection and  relation  to  the  matter  in  issue  have  been  traced 
and  their  weight  and  force  considered.  In  such  cases  the 
inference  cannot  be  made  without  the  intervention  of  a 
jury,  although  all  the  witnesses  agree  in  their  statements, 
or  there  be  but  one  statement  which  is  consistent  through- 
out. Presumptions  of  fact,  from  their  very  nature,  are  not 
strictly  objects  of  legal  science,  like  presumptions  of  law. 
That  the  care  exercised  by  the  plaintiff  at  the  time  of  the 
injury,  and  the  negligence  of  the  defendant,  were  both 
questions  for  the  jury  to  determine,  cannot  admit  of  any 
doubt."  This  principle  was  also  adopted  in  this  court,  in 
Keller  agt.  The  N.  Y.  Cent.  E.E.  Co.,  (24  How.,  177,) 
where  in  addition  to  what  was  stated  by  JOHNSON,  J., 
Judge  MASON  said :  "  What  constitutes  negligence  in  such 
cases  is  determined  by  an  inference  of  the  mind  from  the 
facts  and  circumstances  of  the  case,  and  as  minds  are  differ- 
ently constituted,  the  inference  from  a  given  state  of  facts 
and  circumstances  will  not  always  be  the  same.  I  admit, 
the  facts  may  be  so  clear  and  decided  that  this  inference  of 
negligence  is  irresistable,  and  in  every  such  case  it  is  the 
duty  of  the  judge  to  decide;  but  when  the  facts,  or  the  in- 
ference to  be  drawn  from  them,  are  in  any  degree  doubtful, 
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the  only  proper  rule  is  to  submit  the  whole  matter  to  the 
jury  under  proper  instructions." 

Each  of  those  cases  illustrate  clearly  that  the  rule  laid 
down  should  have  been  applied  to  this  case. 

There  is  another  rule  applicable  to  this  case,  which  is 
that  in  regard  to  all  the  obligations  which  a  railroad  com- 
pany assumes  towards  a  passenger,  and  I  include  all  those 
which  I  have  stated,  and  which  I  have  stated  to  have  been 
neglected  by  the  defendant ;  that  the  presumption  of  law 
is  that  the  defendant  would  properly  discharge  all  of  them, 
and  that  the  passenger  has  a  right  to  presume  that  it  will 
all  be  done  by  the  company  and  he  has  a  right  to  rely  upon 
and  govern  his  own  action  accordingly,  unless  he  is  informed 
or  notified  to  the  contrary.  (Jettor  agt.  N.  Y.  &  Harlem 
E.E.  Co.,  2  Keyes,  154;  Johnson  agt.  Hudson  E.  E.E.  Co.j 
20  N.  Y.,  65 ;  Sheridan  agt.  Brooklyn  &  Newtown  E.E.  Co., 
36  N.  Y.,  39;  and  also,  Hurlburt  agt.  N.  Y.  Central  E.R. 
Co.,  40  N.  F.,  145.) 

Even  if  the  deceased  had  known  the  time  fixed  for  the 
passing  of  these  trains,  he  had  a  right  to  rely  that  there 
would  be  no  danger  in  his  getting  off  as  he  did,  and  passing 
on  the  crossing  north  to  the  side  of  the  road  where  the 
station  buildings  were.  If  the  trains  were  run  in  exact  ac- 
cordance with  the  time-table,  there  would  be  no  danger  in 
his  crossing  the  road  where  he  attempted  to,  lor  the  express 
train  was  not  due  until  after  the  up-train  had  made  its  usual 
stop  and  had  been  gone  a  full  minute,  and  it  being  the 
duty  of  the  conductor  of  his  train  to  see  all  about  that  and 
to  have  and  observe  the  true  railroad  time  and  to  give 
warning  of  any  thing  uncommon  from  which  danger  was  to 
be  feared,  he  had  a  right  to  rely  that  such  duty  would  be 
performed,  and  it  was  not  his  duty  to  study  the  time-table, 
or  to  keep  the  true  railroad  time,  or  to  examine  his  watch 
just  before  alighting  to  ascertain  whether  anything  uncom- 
mon had  happened.  The  company  must  receive,  carry  and 
discharge  safely,  as'  well  those  who  have  not  watches  as 
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those  who  have;  those  who  cannot  read  as  well  as  those 
who  can ;  and  those  whose  eyes  are  to  some  extent  defec- 
tive, and  those  who  are  lame,  as  well  as  those  who  are 
sound  ;  for  it  will  not  do  to  require  all  such  either  not  to 
travel  at  all,  or  to  do  so  at  their  own  risk. 

So,  too,  more  care  must  be  exercised  towards  such  pas- 
sengers as  are  infirm,  than  such  as  are  in  full  vigor  of  limbs 
and  senses.  (OPMara  agt.  Hudson  E.  E.R.,  38  N.  F.,  445; 
Sheridan  agt.  Brooklyn  City  &  Newtown  R.B.  Co.,  36  N. 

r.,  39.) 

Again,  if  he  was  aware,  in  consequence  of  the  nearness 
of  his  house  to  the  station,  that  the  trains  passed  there  so 
near  together,  he  must  also  have  been  conversant  of  the  fact 
that  usually  the  express  train  sounded  its  whistle  before 
reaching  the  station,  and  he  had  therefore  the  right  to  as- 
sume, and  it  was  not  negligence  in  him  in  assuming,  that 
it  would  do  so  then,  and  as  upon  the  proof  no  bell  was 
rung  or  whistle  sounded,  he  was  not  negligent  in  assuming 
that  the  express  train  had  not  arrived,  and  would  not  until 
long  after  he  could  get  across  the  road. 

The  getting  off  the  train  on  the  west  side,  was  not  negli- 
gence per  se.  In  Keller  agt.  The  N.  Y.  Central  R.R.  Co., 
which  was  a  case  where  the  deceased  left  the  car  on  the 
opposite  side  of  the  track  from  where  the  depot  was  arid 
toward  the  other  track  on  which  an  express  train  was  com- 
ing and  which  killed  her ;  the  court,  MASON,  J.,  at  p.  179, 
says:  "They  did  not  know  it,  that  the  express  train  was 
coming,  and  therefore  had  no  reason  to  apprehend  it,  and 
certainly  the  deceased  was  no  more  negligent  in  getting  off 
the  train  on  this  side  than  on  the  other  side,  had  not  the 
express  train  been  running  in."  And  again:  "It  was  cer- 
tainly not  unlawful  for  them  to  get  off  the  south  side,  and 
they  were  not  negligent  in  doing  so  unless  they  had  reason 
to  expect  a  train  to  pass  on  the  south  track.  Whether 
they  were  negligent  or  not,  depends  upon  the  question 
whether  they  had  reason  to  apprehend  danger.  Now  it 
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seems  to  me,  if  they  had  been  familiar  with  the  locality 
and  known  the  ground,  and  been  familiar  with  it,  they 
were  not  negligent  in  getting  off  on  the  south  side." 

When  this  case  was  before  this  court  after  the  first  trial, 
DWIGHT,  J.,  in  his  opinion,  said  that:  "He  (the  deceased) 
had  been  frequently  a  passenger  by  the  train  from  which  he 
alighted  at  the  same  moment."  While  the  proof  now  tends 
to  prove  very  strongly  that  he  never  had,  and  had  no 
knowledge  as  to  how  the  trains  in  question  were  run. 
''And  lived  in  sight  of  the  crossing.  He  must  have  known 
that  the  express  train  was  due  at  that  point  within  one 
minute  of  the  time,  and  allowing  for  very  slight  delay  on  the 
part  of  the  accommodation  train  that  the  express  train  was 
liable  to  pass  at  that  very  moment.  With  this  knowledge 
it  was  especially  his  duty  to  look  out  for  the  train  before 
going  upon  its  track.  He  either  did  look  out  for  it  or  he 
did  not.  If  he  did  not  he  was  guilty  of  negligence  in  the 
omission ;  if  he  did  he  must  have  seen  the  approaching 
train  within  a  few  feet  of  him,  and  his  attempt  to  cross  in 
front  of  it  was  recklessness." 

It  may  be  that  the  facts  as  they  appeared  on  the  former 
trial  authorized  the  assumptions  and  inferences  which  were 
drawn  by  the  judge  who  wrote  the  opinion,  and  I  can  only 
say  that,  in  the  light  of  the  principles  in  regard  to  infer- 
ences which  I  have  alluded  to,  I  find  nothing  in  the  state- 
ment of  facts  contained  in  the  report  of  the  case  authorizing 
the  court  to  draw  such  inferences.  While  it  is  quite  clear 
upon  the  evidence  now,  that  the  deceased  had  not  been  in 
the  habit  of  going  home  on  that  train,  and  the  proof  was 
very  strong  to  piove  that  he  never  had  been,  and  that  he 
knew  nothing  about  the  meeting  of  these  trains,  for  it  cer- 
tainly will  not  be  claimed  that  these  trains  met  there  on 
Sundays,  which  were  the  only  days  when,  according  to  the 
evidence,  he  could  have  been  at  home  at  that  hour.  I 
think,  also  that  the  judge  was  mistaken,  even  if  the  deceased 
did  know  how  near  in  point  of  time  these  trains  passed,  in 
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imposing  upon  him  all  the  care  which  he  supposed  it  was 
his  duty  to  take,  and  that  he  should  have  held  that  the 
employees  of  the  defendant  were  bound  to  know  as  to  all 
those  things,  and  it  was  their  duty  if  danger  was  appre- 
hended to  warn  the  passengers  of  it.  The  much  vexed  case 
of  Ernst  agt.  The  Hudson  It.  E.E.  Co.,  when  it  was  last 
before  this  court,  (39  N.  Y.,  61,)  seems  to  have  decided,  in 
a  case  between  the  railroad  and  a  stranger  attempting  to 
cross  the  road,  that  no  inferences  of  fact  are  to  be  enter- 
tained against  him  as  matter  of  law  by  the  court}  that 
though  the  testimony  was  such  that  the  jury  might  infer 
from  it  that  he  did  not  look  to  see  if  a  train  was  coming, 
that  the  court  could  not  do  so  as  matter  of  law;  and  it  also 
held  that  it  would  not  be  negligence  for  a  person  who  had 
been  accustomed  to  hear  signals  when  trains  crossed  public 
roads,  and  who  should  cross  such  road  with  his  team  with- 
out looking  to  see  whether  a  train  was  coming,  when  no 
such  signal  as  the  statute  requires  had  been  given  from  the 
train,  and  that  such  negligence  on  the  part  of  the  company 
was  a  proper  element  for  the  jury  in  considering  all  the 
circumstances  relating  to  the  question  of  negligence  on  the 
part  of  the  deceased. 

The  remark  of  DWIGHT,  J.,  in  this  case,  that  if  Gonzales 
did  not  look  for  the  coming  train  he  was  guilty  of  negligence, 
and  that  if  he  did  look,  and  then  attempted  to  cross  the 
track,  it  was  recklessness,  must  be  confined  to  the  case  of 
a  person  having  good  sight  if  it  had  any  application,  for,  on 
the  first  trial,  no  evidence  was  given  of  his  defective  vision. 

There  is  a  class  of  cases  depending  upon  precisely  the 
same  principles  which  are  applicable  to  this,  and  where  the 
court  have  passed  three  times  upon  almost  every  question 
of  fact,  which  is  involved  here.  The  case  of  Keller  agt. 
The  N.  Y.  Central  E.  E.  Co.,  (before  cited  from  34  How.,) 
once  before  the  court,  and  the  case  of  Dickey  agt.  the  same 
Railroad  Company,  which  has  been  twice  under  review. 

Mrs.  Keller  and  Mrs.  Dickey   her  daughter,  were  pas- 
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sengers  on  board  a  mail  train  from  Herkimer  county,  going 
west  to  Conastota,  where  it  arrived  a  little  behind  time, 
running  on  the  north  or  right  hand  track,  and  neither  the 
mother  or  daughter  had  previously  been  there.  At  Ca- 
riastota  all  the  station  and  depot  buildings,  as  well  as  the 
railroad  hotel,  were  on  the  north  side  of  the  tracks,  and 
there  was  no  platform  of  any  kind  south  of  the  southerly 
track,  but  there  was  the  planking  usually  in  villages,  be- 
tween the  two  tracks,  and  of  the  same  level  with  the  rails. 
Whether  the  mother  and  daughter  or  either  of  them  heard 
the  announcement  of  the  station,  which  was  made,  does 
not  appear,  but  after  the  train  started  on  again,  and  while 
under  considerable  motion,  they  left  the  car  on  the  south 
side,  and  reached  the  road- way  safely,  but  were  immediately 
afterwards  struck  by  the  engine  of  an  express  train  from  the 
west,  which  was  running  on  the  south  track,  and  which 
was  due  there  five  minutes  after  the  time  for  the  mail  train 
to  leave  the  station,  and  were  killed.  It  was  proved  that 
the  conductor  and  other  employees  endeavored  to  prevent 
passengers  from  getting  off  on  that  side  of  the  track,  as 
they  were  aware  that  the  express  train  was  about  to  pass  ; 
other  facts  were  proved,  and  others  were  in  dispute,  but 
these  stated  were  the  ones  upon  which  the  case  turned,  or 
at  least,  were  the  most  material. 

In  each  case  on  the  trial,  the  defendant  moved  to  dismiss 
the  complaint,  or  non-suit  the  plaintiff,  on  several  grounds, 
among  which  were,  1st  because  no  negligence,  or  wrong- 
ful act  on  the  part  of  the  defendant  was  proved,  but  the 
contrary,  and,  2d  because  the  undisputed  evidence  in  the 
case  showed  positive  carelessness  on  the  part  of  the  deceased, 
which  contributed  to  the  accident,  which  motion  was 
denied,  and  defendant's  counsel  excepted,  and  in  each  action 
the  jury  rendered  a  verdict  for  the  plaintiff.  Both  cases 
were  appealed  to  the  general  term,  and  were  affirmed,  and 
appeals  from  these  judgments  were  taken  to  this  court. 
Several  other  questions  were  raised,  but  this  court  in  the 
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case  of  Keller,  passed  upon  them,  and  upon  a  full  discussion 
of  the  question  of  negligence  on  the  part  of  the  deceased, 
affirmed  the  judgment,  (24  How.,  173.)  In  the  case  of 
Dickey,  the  facts  and  questions  being  the  same  as  in  the 
Keller  case,  no  opinion  was  written  as  to  them  the  court,  but 
granted  a  new  trial  solely  upon  the  ground  that  testimony 
was  admitted  against  the  objection,  and  exception  of  the 
defendants  which  might  have  improperly  influenced  the 
jury  as  to  the  amount  of  damages,  (23  N.  Y.,  158.)  The 
case  of  Dickey  was  again  tried  upon  substantially  the  same 
testimony  as  before,  and  as  in  the  Keller  case,  and  the  same 
motion  was  made  to  dismiss  the  complaint  which  was 
denied  ;  the  jury  rendered  a  verdict  for  the  plaintiff;  from 
the  judgment  thereon,  the  defendant  appealed  to  the 
general  term  where  it  was  affirmed,  and  it  was  again  ap- 
pealed to  this  court.  In  the  report  of  the  case,  1  (Keyes 
23,)  the  facts  are  fully  stated,  and  the  judgment  was 
affirmed.  It  will  be  seen  from  the  facts  of  that  case  as  re- 
ported, that  with  a  single  exception  that  the  deceased  had 
not  before  left  a  train  at  Conastota,  the  proofs  to  show 
negligence  on  the  part  of  the  deceased  were  stronger  than 
the  case  at  bar,  and  in  that  respect,  also  there  was  no  real 
difference,  for  upon  the  proofs  in  this  case,  it  would  be 
rashness  for  the  court  to  infer  that  the  deceased  did  know 
the  time  of  the  two  trains  in  question  at  that  point. 

If  we  hold  that  a  passenger  who  leaves  the  train  at  its 
usual  stopping  place,  on  the  side  towards  the  other  track, 
though  it  be  the  side  next  to  the  station  buildings,  when  no 
warning  or  notice  of  any  kind  to  the  contrary  is  given  to 
him,  is  thereby  guilty  of  such  negligence  as  to  make  him 
chargeable  with  contributing  to  any  injury  he  may  receive, 
or  if  we  require  him  not  to  pass  from  his  train  to  the  ticket 
office,  or  baggage  room,  or  if  he  does  so,  though  no  in- 
timation of  danger  is  given  to  him,  at  his  own  sole  risk, 
we  shall  remove  two  strong  safe  guards  which  the  public, 
I  think,  now  have  against  gross  negligence  on  the  part 
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of  railroad  companies  at  stations,  and  shall  virtually  ab- 
solve such  companies  from  any  risk  or  responsibility  for 
the  safety  of  their  passengers,  except  while  actually  on  the 
train,  their  time-tables  may  then  be  made  up,  and  trains 
run  without  any  regard  to  the  safety  of  the  hundreds  of 
passengers  who  so  frequently  leave  them  at  a  single  station. 
In  my  judgment,  it  is  the  duty  of  railroad  companies  at 
all  times,  so  to  adjust  their  business,  as  to  make  it  safe  for 
passengers  (including  those  who  are  partially  disabled  in 
sight»  hearing,  limbs  or  physical  strength,)  on  the  arrival 
and  stoppage  of  a  train  to  pass  between  it  and  the  depot. 
And  that  when  from  any  unforeseen  contingency  it  is  not 
safe,  it  is  the  duty  of  its  employees  to  know  it,  and  take 
proper  precautions  to  prevent  the  passengers  from  exposing 
themselves  to  the  danger.  That  the  passengers  have  a 
right  to  assume  that  it  is  safe  for  them  to  do  so  until  notified 
to  the  contrary,  and  to  act  accordingly. 

That  the  court  below  erred  in  non-suiting  the  plaintiff,  but 
should  have  submitted  it  to  the  jury,  and  that  the  evidence 
would  have  warranted  a  verdicc  for  the  plaintiff. 

The  judgment  below  should  be  reversed,  and  a  new  trial 
granted,  with  all  the  costs  to  abide  the  event. 

This  case  was  tried  a  third  time  at  the  June  term,  1870, 
of  the  New  York  superior  court,  before  BARBOUR,  Ch.  J., 
and  a  jury,  and  a  verdict  of  $5,000  rendered  for  plaintiff. 


NOTE. — In  some  respects,  at  least,  this  case  seems  to  be  analogous  to  that  of 
Ernst  agt.  The  Hudson  River  Railroad  Company,  That  case  was  first  tried  before 
Judge  GOULD  and  a  jury  at  the  Rensselaer  circuit,  when  a  nonsuit  was  granted  ; 
the  general  term  of  the  supreme  court  in  the  third  district,  HOGEBOOM,  J.,  writing 
the  opinion,  set  aside  the  nonsuit  and  ordered  a  new  trial  (19  How  ,  205).  A  second 
trial  resulted  in  a -verdict  for  the  plaintiff  of  $2,500,  judgment  upon  which  was 
affirmed  ut  general  term.  This  judgment  was  reversed  by  the  court  of  appeals, 
and  a  new  trial  granted  ;  E.  DARWIN  SMITH,  J.,  delivering  the  opinion  of  the  court 
(  24  How.,  97).  On  the  third  trial  the  plaintiff  was  nonsuited,  in  accordance  with 
the  opinion  of  Judge  SMITH.  This  was  affirmed  at  general  term.  On  a  secoud 
appeal  to  the  court  of  appeals,  the  judgment  of  the  supreme  court  was  reversed  and 
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a  new  trial  granted  ;  PORTER,  J.,  delivering  the  opinion  of  the  court,  concurred  in 
by  an  opinion  of  HUNT,  J.  (35  N.  Y.,  9,  and  32  How.,  61,  wliere  the  opinion  ofPoRTKK, 
J.;  only,  is  published.)  On  the  fourth  trial,  the  plaintiff  had  a  verdict  for  $5,000; 
which  was  affirmed  at  general  term  ;  and  on  appeal  by  the  defendant  to  the  court 
of  appeals  this  last  judgment  was  affirmed  (39  N.  Y.,  61,  and  36  How.,  84  ;  WOOD- 
RUFF, J.,  delivering  the  opinion  of  the  court,  concurred  in  by  an  opinion  of 
CLEEKE,  J.) 

The  present  case  of  Gonzaks  agt.  The  New  York  and  Harlem,  Railroad  Company, 
was  brought  in  the  N.  Y.  Superior  Court,  and  on  the  first  trial  resulted  in  a  verdict 
for  plaintiff,  the  judgment  on  which  was  affirmed  at  general  term.  On  appeal  by 
defendant  to  the  court  of  appeals,  this  judgment  was  reversed  and  a  new  trial 
granted;  DWIGHT,  J.,  delivering  the  opinion  of  the  court  (33  N.  Y.,  440).  On  a 
second  trial  the  plaintiff  was  nonsuited,  in  accordance  with  the  opinion  of  Judge 
DWIGHT.  This  judgment  was  affirmed  by  the  general  term.  On  a  second  appeal 
to  the  court  of  appeals  this  judgment  was  reversed  and  a  new  trial  granted,  FOSTER, 
J.,  delivering  the  opinion  of  the  court,  as  above.  On  a  third  trial,  since  the  last 
opinion,  a  verdict  was  rendered  for  plaintiff  of  $5,000. 

The  analogy  between  these  two  leading  cases,  consists  principally  in  the  concur- 
rence of  views  and  decisions  between  Judges  E.  DARWIN  SMITH,  in  the  Ernst  case, 
(24  How.,  97,)  and  those  of  Judge  DWIGHT,  in  the  Gonzales  case  (38  If.  Y.,  440,) 
where  it  was  considered  ihat  the  fact  of  negligence  of  the  deceased  was  so  clear  as 
to  require  the  application  of  the  law,  by  the  court,  in  ordering  a  nonsuit.  Also  the 
concurrence  of  views  and  decisions  between  Judges  PORTER,  in  the  Ernst  case  (35 
FT.  Y.,  9,  and  32  How.,  61,)  and  those  of  Judge  FOSTER,  in  Gonzales  case,  (supra,) 
where  it  was  considered  that  under  the  additional  evidence  in  each  case,  the  de- 
ceased was  not  guilty  of  any  negligence  ;  although  the  fact  which  it  was  supposed 
constituted  the  negligence  of  the  deceased,  as  proved  in  each  case,  was  not  changed 
or  touched  by  the  additional  evidence,  except,  as  alleged  by  Judge  FOSTER  in  the 
Gonzales  case,  that  the  vision  of  the  deceased  was  proved  to  be  imperfect  or  im- 
paired; which  it  would  seem,  would  go  to  increase,  rather  than  diminish,  his 
degree  of  negligence,  as  he  should  not  undertake  to  cross,  a  railroad  alone,  if  he 
could  not  see  sufficiently  to  discover  danger — saying  nothing  of  the  exercise  of 
hearing.  It  will  be  seen,  on  examination  of  these  four  opinions,  that  Judges  E. 
DARWIN  SMITH  and  DWIGHT  discuss  the  rights  and  duties  of  the  railroad  company 
in  connection  with  the  rights  and  duties  of  the  deceased  ;  whereas,  Judges  PORTEB 
and  FOSTER  discuss  only  the  duties  of  the  railroad  company  in  connection  with  the 
rights  of  the  deceased.  Omitting  to  give  their  views  on  the  rights  of  the  railroad 
company,  and  the  duty  of  the  deceased ;  which  may  be  accounted  for,  perhaps, 
from  the  fact  that  the  additional  evidence  introduced  in  each  case,  in  their  view, 
rendered  the  liability  of  the  company  so  clear  that  such  discussion  was  unnecessary. 

These  four  cases,  therefore,  seem  to  leave  the  question  unsettled,  whether  as  a 
matter  of  law  it  is  gross  negligence  for  a  person  to  attempt  to  cross  a  railroad  in 
constant  use,  without  looking  each  way  upon  the  track  to  see  if  a  train  or  engine 
is  approaching.  But  the  opinion  of  Judge  WOODRUFF,  in  the  case  of  Ernst  agt. 
The  Hudson  River  Ruilroad  Company,  (36  How.,  84,)  seems  to  settle  the  law  on 
this  proposition  in  the  affimative.  For  he  holds  that  a  traveler  approaching  a  rail 
road  track  is  bound  to  use  his  eyes  and  his  ears,  so  far  as  there  is  opportunity. 
And  that  negligence  in  a  railroad  company  in  the  giving  of  signals  or  omitting'  pre- 
cautions of  any  kind,  will  not  excuse  his  omission  to  be  diligent  in  such  use  of  his 
own  means  of  avoiding  danger;  and  where  by  such  use  of  his  senses,  the  traveler 
might  avoid  danger,  notwithstanding  the  neglect  to  give  signals  or  warning,  his 
omission  is  concurring  negligence,  and  should  be  so  peremptorily  declared  by  the 
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court;  and  where  proof  of  this  is  clear,  the  plaintiff  thus  negligent,  should  be  non- 
euited.  It  is  true  that  this  law,  as  thus  declared,  condemns  the  judgment  which 
the  court  gave  in  that  case ;  because  the  evidence  was  positive  and  uncontradicted 
that  Ernst  neither  looked  one  way  or  the  other  when  approaching  the  railroad 
track. 

The  court  of  appeals,  as  organized  in  July,  1870,  under  the  amended  constitution, 
will  probably  have  this  question  before  them,  and  from  the  permanency  of  that 
court,  it  may  reasonably  be  expected  that  a  decision  given  by  it  thereon,  will  be 
followed  and  adhered  to  by  the  court,  for  fourteen  years  at  least — REP. 

N.  B. — Since  the  above  NOTE  was  stereotyped  (but  not  printed),  we  have  seen 
the  case  of  Havens  agt.  The  Erie  Railway  Company,  41  N.  Y.,  (9.  Hand,)  296,  de- 
cided by  the  court  of  appeals  iu  December,  1869.  It  is  stated  in  the  reporter's  head 
note  to  the  case,  that  "Ernst  agt.  Hudson  River  R.R.  Co.,  39  N.  Y.,  61,  and  Wilcox 
agt.  Rome  and  Watertown  R.R.  Co.,  id.,  358,  approved  and  followed."  The  opinion 
iu  the  former  case  by  WOODRUFF,  J.,  and  in  the  latter  by  MILLER,  J.,  confirming 
and  establishing  the  law  as  originally  announced  by  E.  DARWIN  SMITH,  J.,  iu  the 
case  of.  Ernst  agt.  Hudson  River  R.R.  Co.,  (24  How.,  97,)  when  that  case  was  first 
before,  the  court  of  appeals,  and  now  followed  by  the  court,  GROVER,  J.,  in  the  case 
of  Havens,  (supra,)  and  also  iu  the  case  of  Baxter  agt.  Troy  and  Boston  R.R.  Co., 
41  N.  Y.,  (2  Hand,)  502,  opinion  of  the  court  by  GROVER,  J.  See  also  Nicholson 
agt  Erie  Railway  Co.,  41  If.  Y.,  (2  Hand,)  525. 
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N.  Y.  SUPERIOR  COURT. 
JOHN    H.  FORD  agt.  CHARLES  B.  RANSOM. 

Where  a  bill  of  salt  of  goods,  and  a  lease,  absolute  on  its  face,  is  executed  to  secure 
a  previous  debt,  and  the  vendee  executes  a  stipulation  back,  providing  that  the 
vendor  shall  have  a  certain  time  to  pay  the  amount,  and  that  the  vendor  shall 
retain  undisturbed  possession  of  the  goods  until  the  expiration  of  the  time  for 
payment : 

Held,  that  the  transaction  is  in  effect,  a  chattel  mortgage,  and.  the  vendor  will  be 
protected  by  injunction  in  his  possession,  until  default  in  payment,  as  stated,  upon 
the  familiar  principle  that  if  a  mortgagor  be  disturbed  in  h's  possession,  before 
condition  broken,  he  may  bring  trover  or  trespass  against  the  mortgagee. 

Special  Term,  June,  1870. 

On  or  about  the  24th  day  of  December,  1868,  Mr. 
John  H.  Ford,  the  plaintiff  in  this  action,  was  owing  the 
defendant,  Mr.  Charles  B.  Ransom,  the  sum  of  $8,119  24, 
to  secure  which  he  sells  to  Mr.  Ransom  the  stock  of  goods 
and  fixtures,  and  executes  and  delivers  a  bill  of  sale  for  said 
goods  and  fixtures — Mr.  Ford  retaining  possession  and 
trafficking  with  said  goods.  Along  with  such  bill  of  sale 
he  executed  an  assignment  of  an  unexpired  lease  which  said 
Ford  held  of  said  premises.  At  the  same  time  the  defend- 
ant delivers  back  to  the  plaintiff*  a  written  stipulation, 
securing  to  him  (Ford)  the  possession  of  the  goods  and 
fixtures  until  the  following  1st  of  January.  This  arrange- 
ment was  made  for  the  purpose  of  securing  the  defendant 
payment  of  $8,119  24,  due  him  from  the  plaintiff.  And 
hence,  in  the  stipulation  a  clause  was  inserted  allowing  the 
plaintiff  until  the  1st  of  January,  to  pay  the  $8,119  24 
and  on  payment  of  that  sum  revesting  in  the  plaintiff  the 
property  in  the  goods  and  fixtures.  It  must  be  borne  in  mind 
that  Mr.  Ford  still  retained  possession.  Before  the  1st  of 
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January,  the  parties  quarrel,  and  the  defendant  having  at- 
tempted to  take  possession  of  the  goods  and  fixtures  and 
the  lease,  the  plaintiff  brings  this  suit  to  quiet  him  in  his 
possession  until  the  lapse  of  the  period  during  which,  by 
the  terms  of  the  stipulation,  he  was  to  remain  in  possession. 

JOHN  E.  DEVELIN,  for  plaintiff. 
JAMES  M.  SMITH,  for  defendant. 

McCuNN,  J. — Clearly,  the  plaintiff  is  entitled  to  the  re- 
lief he  solicits.  The  bill  of  sale  and  the  stipulation  being 
executed  at  the  same  time,  between  the  same  parties,  in 
relation  to  the  same  subject  matter,  and  in  contemplation 
of  the  same  object,  constitute  but  a  single  contract ;  and 
thus  it  appears  that  by  his  own  agreement,  the  defendant 
has  renounced  the  right  of  possession  under  his  bill  of  sale, 
and  has  secured  possession  of  the  chattels  to  the  plaintiff 
until  the  expiration  of  the  stipulated  period.  I  am  at  a  loss 
to  conceive  by  what  right  the  defendant  can  claim  possession 
in  defiance  of  his  own  solemn  stipulation,  conceding  that 
by  the  bill  of  sale  the  property  in  the  goods  passed  to  the 
defendant,  yet  he  was  not  to  have  possession  until  the  1st 
of  January.  The  transaction  is  in  effect  a  chattel  mortgage. 
Indeed,  in  terms  it  fulfils  all  the  conditions  of  a  mortgage, 
there  being  a  transfer  by  way  of  security,  and  a  contingency 
on  which  the  transfer  should  become  void:  viz.,  payment 
of  the  debt.  Meanwhile,  the  vendee  (mortgagee)  assents 
that  the  vendor  ('mortgagor)  shall  remain  in  possession  until 
default.  Upon  what  principle,  until  that  default,  can  the 
vendee  claim  possession  of  the  goods  ?  It  is  familiar  learning, 
that  if  the  mortgagor  be  disturbed  in  his  possession  before 
condition  broken,  he  may  bring  trover  or  trespass  against 
the  mortgagee.  Thus  the  rules  of  law  no  less  than  his  own 
express  agreement  operate  to  prevent  the  defendant  usurping 
possession  before  he  has  the  right  of  possession.  The  mere 
statement  of  his  claim  exhibits  its  absurdity.  It  can  scarcely 
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be  thought  necessary  to  cite  authorities  in  support  of  the 
principle  above  propounded  :  but  perhaps  the  defendant's 
counsel  will  be  more  fully  convinced  of  the  invalidity  of  his 
pretension  when  he  consults  Johnson  agt.  Crofoot,  (53  Barb., 
574;)  Hall  agt.  Sampson,  (35  N.  Y.,  277;)  Smith  agt. 
Seattie,  (31  N.  Y.,  542.) 
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N.  Y.  SUPERIOR  COURT. 

THE  NATIONAL  BANK  OF  THE  COMMONWEALTH  agt.  T.  J. 
TEMPLE,  impleaded,  &c. 

In  an  action  against  co-partners  to  recover  a  debt  fraudulently  contracted  by  one  of 
the  partners,  all  the  partners  are  not  liable  to  arrest.  Only  the  partner  who 
made  the  fraudulent  representation  can  be  arrested.  (  JONES,  J.,  dissenting.) 

Whether,  if  the  action  is  to  recover  damages  for  the  fraud,  all  the  partners  can  be 
arrested:  Quere?  (Per  MONELL.  J.) 

Arrest  and  bail  are  not  security  for  the  debt,  but  are  intended  as  ^punishment  for  a 
wrong ;  and  the  granting  of  orders  of  arrest  are  in  the  discretion  of  the  court. 
Being  desigued  as  a  punishment,  they  should  not  be  granted  against  innocent 
persons. 

The  act  abolishing  imprisonment  for  debt  was  intended  to  prevent  arrests  for  debt 
alone,  but  continuing  the  power  to  arrest  for  wrongs:  thus  indicating  an  intention 
to  subject  the  wrong-doer  to  the  consequences  of  his  unlawful  act. 

General  Term,  January,  1870. 

Before  MONELL,  JONES  and  SPENCER,  J.J. 

APPEAL  from  an  order. 

This  action  was  brought  against  the  defendants  as  co- 
partners to  recover  for  money  lent  and  advanced  to  them 
by  the  plaintiff. 

Upon  an  affidavit  that  the  money  was  obtained  through 
false  representations,  made  by  the  defendants,  an  order  of 
arrest  was  granted. 

The  defendant,  Temple,  applied  to  have  the  order  vacated 
as  to  him,  on  the  ground  that  the  alleged  false  representa- 
tions, if  made,  were  m&de  by  his  partner,  Marsh,  and  not 
by  himself  (Temple);  and  proved,  to  the  satisfaction  of  the 
court,  that  he  was  innocent. 

The  court  vacated  the  order  as  to  Temple,  and  the 
plaintiffs  appealed. 
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JAMES  EMOTT,  for  appellants. 
R.  J.  MITCHELL,  for  respondent. 

By  tlie  court,  MONELL,  J. — Under  statutes  existing  at  the 
passage  of  the  non-imprisonment  act  of  1831,  a  defendant 
could  be  held  to  bail,  of  course  and  without  any  special 
order  for  the  purpose,  in  all  actions  of  debt,  and  in  actions 
upon  contract  for  the  payment  of  money,  the  performance 
of  service,  or  the  delivery  of  property,  and  in  actions  for 
conversion  of,  or  replevin,  or  trespass,  for  taking  personal 
property,  and  for  trespass  upon  lands.  In  all  other  cases, 
a  special  order  was  required.  The  ac  etiam  clause  in  the 
writ  denoted  the  true  cause  of  action,  and  determined  the 
question  of  bail.  (2  E.  S.,  348.) 

The  act  of  1831  (Laws,  396)  abolished  imprisonment  on 
any  civil  process,  in  any  suit  or  proceeding,  for  the  recovery 
of  money  upon  any  contract,  or  due  upon  any  contract, 
express  or  implied,  or  for  the  recovery  of  any  damages  for 
the  non-performance  of  any  contract. 

The  act,  however,  provided  for  the  issuing  of  a  warrant 
of  arrest,  upon  satisfactory  evidence  establishing  one  or 
more  of  the  following  particulars:  1st,  A  fraudulent  removal 
of  property;  2d,  A  fraudulent  concealment  of  property  ;  3d, 
A  fraudulent  disposition  of  property;  and,  4£A,  "That  the 
defendant  fraudulently  contracted  the  debt,  or  incurred  the 
obligation,  respecting  which  the  suit  is  brought." 

The  provisions  of  the  Code  are  substantially  like  those 
of  the  non-imprisonment  act,  and  are  not,  in  any  respect, 
inconsistent  with  the  provisions  of  the  Revised  Statutes 
concerning  arrests  in  actions  for  torts.  Arrests  in  such  ac- 
tions are  allowed  now  as  formerly. 

The  effect,  therefore,  of  the  act  of  1831,  and  of  the  Code 

was  to  take  away,  or  abolish,  the  right  to  arrest  a  defendant 

for  debt,   leaving  the  remedy  unimpaired,    in   actions    for 

wrongs,  and  supplementing  it,   in  cases  of  fraudulent  re- 

VOL.  XXXIX.  28 
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moval,  concealment,  or  disposition  of  property,  or  for  fraud- 
ulently contracting  the  debt. 

Nor  have  either  of  the  acts  referred  to  changed  or  affected 
the  object  and  purpose  of  bail.  Now,  as  formerly,  it  is  an 
obligation  to  render  the  defendant  amenable  to  final  process 
in  the  action ;  and  the  obligation  is  fulfilled,  if  the  bail 
have  the  person  of  the  defendant  ready  to  be  taken  in  execu- 
tion. Bail  is  not,  therefore,  in  any  sense,  a  security  for 
the  debt,  as  the  principal  may  be  surrendered  at  any  time, 
even  after  judgment  in  the  action,  in  exoneration  of  their 
liability. 

Imprisonment  of  the  person  of  a  defendant,  which,  in 
theory  at  least,  is  supposed  to  assist  in  compelling  the 
performance  of  contracts,  or  in  redressing  wrongs  is,  in  its 
effects  and  results,  a  punishment.  It  is  not  a  part  of  any 
contract,  and  may  be  abolished  without  impairing  the 
obligation  of  any  contract.  Chief  Justice  MARSHALL  says, 
in  Sturges  agt.  Crowninshicld,  (4  Wheat.,  200.)  ''Confine- 
ment of  the  debtor  may  be  a  punishment  for  not  performing 
his  contract,  or  may  be  allowed  as  a  means-of  inducing  him 
to  perform  it.  But  the  state  may  refuse  to  inflict  this 
punishment,  or  may  withhold  this  means,  and  leave  the 
contract  in  full  force.  Imprisonment  is  no  part  of  the  con- 
tract, and  simply  to  release  the  prisoner  does  not  impair 
its  obligation." 

Chancellor  KENT,  also  says,  (2  Kent  Com.,  399  :)  "  Im- 
prisonment for  debt  is  not  usual,  unless  the  debt  was  con- 
tracte-d,  in  the  first  instance,  under  deceitful  assurances,  or 
unless  the  debtor  has  applied  his  property  unfairly,  or 
refused  to  give  to  his  creditor  any  reasonable  or  satisfactory 
explanation.  And  in  all  those  cases  he  deserves  punish- 
ment" 

But  the  title  of  the  act  of  183 J,  very  clearly  indicates 
the  legislative  view  of  the  meaning  and  purpose  of  arrests 
in  civil  actions.  It  is  "an  act  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors ;"  and  the  Code  (§ 
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178,)  declares  that  none  of  its  provisions  shall  affect  such 
act,  referring  to  it  by  its  title,  as  an  act  to  punish  fraudulent 
debtors. 

If  anything  further  was  required  to  establish,  that  the  pur- 
pose of  an  arrest  is  punishment,  the  very  emphatic  language 
of  Judge  WOODRUFF,  in  the  People  agt.  Latorre,  (6  Abb^ 
N.  S.,  63,)  will  furnish  it.  In  speaking  of  the  act  of  1831, 
he  says :  "  It  would  not  be  profitable  to  dwell  upon  the 
reasons  moving  the  legislature  to  punish  fraud,  and  to  treat 
the  fraudulent  debtor  as  a  criminal,  or  to  inquire  whether 
it  is  reasonable  to  punish  a  fraudulent  debtor  with  more 
severity  than  any  other  willful  wrong-doer."  *  *  *  Again, 
"  the  general  rule  is,  that  no  debtor  shall  be  imprisoned, 
but  the  exception  is  affirmatively  and  explicitly  made  that 
to  punish  fraud,  the  fraudulent  debtor  may  be  taken  and 
committed  as  other  criminals  ;"  and  that  the  legislature 
intended  to  punish  the  fraudulent  debtor,  and  provided  foi 
the  punishment,  tl  by  a  clear  discrimination  between  him 
and  the  honest  man." 

The  liability  of  partners  for  the  tortious  acts  of  each 
other,  is  confined  to  such  acts  as  are  connected  with  the 
partnership  affairs,  and  proceeds  upon  the  principle  of 
agency,  the  tort  being  looked  upon  as  the  joint  and  several 
tort  of  all  the  partners,  so  that  they  may  be  proceeded 
against  in  a  body,  or  one  may  be  sued  alone,  for  the  whole 
damage  done.  In  law,  the  act  of  one,  in  respect  to  part- 
nership affairs,  is  presumed  to  be  with  the  assent  of  his 
co-partners,  and  the  liability  arises  from  such  presumption. 
As  each  acts  as  the  agent  of  all,  he  is  supposed  to  act 
with  the  consent  of  all.  In  all  these  cases,  the  liability  is 
several,  as  well  as  joint.  Formerly,  and  until  the  enactment 
of  the  Code,  a  distinction  existed  between  actions,  and  for 
a  fraud  a  special  action  was  required.  For  other  torts,  the 
action  was  trover,  or  trespass,  or  replevin,  and  the  liability 
of  all  the  partners  for  the  tortious  act  of  one,  could  be 
enforced  only  by  one  of  such  actions. 
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Those  distinctions  no  longer  exist,  but  an  action  may  be 
maintained  to  recover  damages  for  fraud,  or  deceit,  or  for 
a  conversion  of,  or  a  trespass  to  property,  without  regard 
to  form. 

To  charge  a  whole  partnership  with  the  fraud  of  one 
partner,  the  action  must  be  founded  upon  the  fraud.  The 
fraud  now,  as  formerly,  can  be  waived,  and  a  debt,  although 
fraudulently  contracted  by  one  partner,  may  be  recovered 
of  all  the  partners,  as  a  simple  debt  due  from  the  firm. 
But  when  it  is  sought  to  enforce  a  liability  of  the  remaining 
partners  for  the  fraud,  and  to  recover  damages  for  a  tortious 
act,  the  action  must  be  founded  upon  the  fraud. 

An  order  of  arrest  has  never  been  more  than  a  mere 
provisional  remedy,  designed  to  secure  and  retain  the  person 
of  the  defendant  within  the  reach  of  the  final  process  of  the 
court,  and  is  now  allowed  only  in  cases  where  some  wrong 
has  been  done.  The  arrest  becomes  punishment  when  it 
is  followed  by  actual  imprisonment,  which  actual  imprison- 
ment must  always  follow  where  the  defendant  is  unable  to 
furnish  bail.  The  arrest,  therefore,  is  resorted  to,  and  used 
as  a  coercive  remedy,  to  force  payment,  or  to  compel  per- 
formance, as  a  means  of  obtaining  a  release  from  imprison- 
ment, and  it  is  useful  to  a  creditor  for  no  other  purpose 
whatever.  The  actual  imprisonment  of  a  debtor  on  final 
process,  although  a  technical  satisfaction  of  the  debt,  is  not 
in  any  sense  a  payment  of  it. 

Beyond  its  coercive  property  and  power,  therefore,  arrest 
and  imprisonment  is  a  punishment  for  a  wrong,  which  the 
law  holds  the  wrong-doer  responsible  for.  But  I  think  the 
policy  of  the  law  is,  as  I  believe  it  should  be,  to  reach  and 
subject  to  punishment,  such  only  as  have  committed  the 
wrongs,  or  have  done  the  acts  which  establish  the  right  to 
arrest.  Such  policy  was  indicated  in  exempting  from  arrest 
heirs,  executors,  administrators,  trustees,  and  assignees, 
unless  they  had  incurred  a  personal  obligation  to  pay  the 
debt,  (2  E.  S.t  348,  §  9  ;)  and  since  1830,  females  and 
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soldiers  of  the  revolutiony  war,  (Laws  }  830,  Ch.,  23S ;)  and 
now,  under  the  Code,  a  female  is  liable  to  arrest  only  for  a 
willful  injury. 

The  liability  of  all  the  partners  for  the  acts  of  each 
partner,  can,  as  before  observed,  arise  only  for  acts  relating 
to  the  business  affairs  or  the  co-partnership ;  and  no  such 
general  liability  attaches  when  the  thing  done  is  not  within 
the  general  scope  and  business  of  the  firm,  unless  the  firm 
has  received  the  benefits  of,  or  in  some  way,  expressly  or 
irnpliedly,  ratified  the  act.  (Story  on  Part.,  §166.)  Hence, 
all  the  partners  are  not  liable  for  a  conversion  by  one 
partner,  of  property  having  no  connection  with  the  part- 
nership affairs;  nor  for  any  other  act,  not  committed  in  the 
course  of  the  partnership  business.  But  for  torts  which 
arise  in  the  course  of  the  business  of  the  partnership,  all 
the  partners  are  liable,  although  the  act  may  not  have  been 
assented  to  by  all  the  partners.  Hence,  where  one  of  the 
partners  commits  a  fraud  in  the  course  of  the  partnership 
business,  all  the  partners  are  liable,  although  they  have  not 
all  concurred  in  the  act. 

Judge  STORY  says,  (Story  Part.,  }  108,)  this  liability  of 
all  the  partners  for  the  fraud  of  one,  "  proceeds  upon  the 
intelligible  ground,  that  where  one  of  two  innocent  persons 
must  suffer  by  the  act  of  a  third  person,  he  shall  suffer  who 
has  been  the  cause,  or  the  occasion  of  the  confidence  and 
credit  reposed  in  such  person."  But,  this  ground  does  not 
gain  any  additional  strength  by  denominating  the  act  a  tort, 
or  determining  it  to  be  such. 

Under  the  forms  of  actions,  as  .they  existed  before  the 
Code,  a  special  action  on  the  case  would  have  been  the 
appropriate  remedy  to  recover  a  debt  which  had  been  con- 
tracted by  the  fraudulent  representation  of  one  partner. 
In  such  an  action  the  defendant  could  not  have  been  arrested 
without  a  special  order.  Whereas,  if  the  tort  had  been 
waived,  arid  an  action  of  assumpsit,  as  it  was  called,  had 
been  brought,  the  defendant  could  have  been  held  to  bail, 
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as,  of  course,  and  without  an  order ;  which  indicates  that 
the  fraud  was  not  formerly  considered  as  potent  as  the  debt. 
And  it  may  be,  that  if  this  action  had  been  to  recover  for 
the  fraud,  that  all  the  remedies  to  which  a  plaintiff  would 
be  entitled,  might  have  been  taken  against  all  of  the  part- 
ners. But  in  an  action  to  recover  the  debt,  where  an  order 
of  arrest  is  no  longer  allowed,  except  as  a  mere  incidental 
remedy,  on  the  establishing  of  extrinsic  facts  constituting 
a  fraud,  the  power  of  the  court  to  grant  such  remedy  must, 
necessarily,  be  derived  from  such  extrinsic  facts ;  yet  these 
facts  are  no  part  of  the  implied  contract  of  indebtedness, 
nor  of  the' cause  of  action.  It  would  seem,  therefore,  to  be 
just  that  the  power  should  be  exercised  against,  and  con- 
fined to  the  partner  who  has  done  the  wrong.  If  the 
innocent  partners  can  be  arrested  and  imprisoned,  as  a  mere 
incidental  remedy,  in  an  action  to  recover  the  debt,  I  see 
no  reason  for  withholding  the  order  against  all  the  partners, 
where  one  only  has  fraudulently  concealed,  removed,  or 
disposed  of  the  partnership  property.  But  I  have  not  found 
any  case  that  would  warrant  any  such  conclusion.  Yet, 
each  of  these  acts  is  a  specific  ground  for  arrest. 

Courts  have  always  exercised  a  discretion  in  granting 
orders  of  arrest,  when  such  orders  were  necessary,  as  in 
actions  for  personal  injuries.  As  early  as  Clason  agt.  Gould, 
(2  Caines,  47,)  in  an  action  for  libel,  the  court  held  that  a 
special  cause  must  be  shown.  This  was  followed  by  Van 
Vechten  agt.  Hopkins,  (2  J.  R.,  293  ;)  Norton  agt.  Basnecm, 
(20  Id.,  337  ;)  and  Zimmerman  agt.  Cheisman,  (7  Hill, 
153.)  The  latter  was  an  action  for  assault  and  battery. 
A  similar  discretion  has  been  exercised  under  the  Code. 
Davis  agt.  Scott,  (15  Abb.,  127,)  and  such  is  the  practice 
of  this  court.  Indeed,  it  may  be  said  of  all  the  cases  in 
which  an  order  of  arrest  is  now  allowed,  that  the  order 
rests  in  the  discretion  of  the  court.  The  language  of  the 
Code,  (§  179)  is,  that  the  defendant  may  be  arrested,  and 
the  order  may  be  made.  This  view  is  expressed  by  Judge 
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DALY  in  Davis  agt.  Scott,  Sup.,  and  by  Judge  HARRIS,  in 
Lapeous  agt.  Hart,  (9  How.,  541.) 

It  may,  however,  be  said  that  if  the  power  is  discretionary 
with  the  judge  to  grant,  or  refuse  the  order,  his  action  is 
final,  and  cannot  be  reviewed.  That  is  probably  so,  and  I, 
therefore,  place  the  decision  of  this  case  upon  the  ground 
that  the  court  has  not  the  power  to  grant  the  order  against 
an  innocent  partner;  and  that,  therefore,  to  attain  this 
provisional  remedy,  as  a  mere  incident  to  the  action,  it  must 
be  shown  that  the  partner,  against  whom  the  remedy  is 
sought,  has,  himself,  committed  the  fraud. 

There  is  a  substantial  reason,  as  was  stated  by  Judge 
STORY,  (ubi  sup.)  for  holding  all  the  partners  liable  for  a  debt 
contracted  by  one,  even  when  it  was  contracted  in  fraud, 
but  in  the  name  of  the  firm.  But  such  reason  is  altogether 
insufficient,  when  it  is  sought  to  inflict  upon  innocent 
persons,  other  and  criminal  conseqnences,  which  do  not 
affect,  or  impair,  or  increase  the  right  to  recover  the  debt. 
Where  now,  as  formerly,  the  innocent  as  well  as  the  offend- 
ing person,  was  liable  for  the  tort  in  an  action  brought  to 
recover  for  the  tort,  a  distinction  could  not,  perhaps,  be 
made.  All  were  liable,  and  the  order  probably  would  be 
general.  But  where  the  tort  is  waived,  and  an  action  for  the 
recovery  of  the  debt  is  instituted,  the  remedy  of  arrest  can 
be  granted  only  against  the  person  who  has  committed  the 
acts  which  authorize  it. 

The  act  abolishing  imprisonment  for  debt  was  intended 
to  prevent  arrests  for  debt  alone.  But  the  legislature  con- 
tinued the  power  to  arrest  for  certain  wrongs  committed  in 
contracting  the  debt.  Thus  clearly  indicating,  I  think,  an 
intention  to  subject  the  wrong-doer  to  the  prescribed  con- 
sequences of  his  unlawful  act.  And  the  Code  has  adopted 
the  same  provisions.  It  was  not  intended,  it  seems  to  me, 
to  render  every  person,  who  by  his  mere  relations  to  the 
wrong-doer  is  liable  for  the  debt  which  has  been  contracted 
through  the  fraud  of  such  wrong-doer  alone,  also  liable  to  be 
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arrested  and  imprisoned,  unless  the  fraud  is  the  foundation 
of  the  action. 

I  do  not  mean,  however,  to  commit  myself  to  any  opinion, 
that  even  where  the  action  is  directly  to  recover  damages 
for  a  fraud,  all  the  partners  can  be  arrested,  either  by  order 
or  on  final  process,  for  the  tort  of  one  partner  only.  It  is 
enough  that  we  should  hold,  that  in  action  to  recover  the 
debt,  an  order  of  arrest  as  a  provisional  remedy,  cannot  be 
granted  against  any  person  other  than  the  one  who  has 
committed  the  fraud. 

I  am,  therefore,  of  the  opinion  that  the  order  of  arrest  in 
this  case,  as  against  the  defendant,  Temple,  was  properly 
vacated  and  set  aside. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

SPENCER,  J. — I  am  of  the  opinion  that  in  an  action  to 
recover  money  for  the  breach  of  a  simple  contract,  brought 
against  co-partners,  that  an  order  of  arrest  should  issue 
against  those  defendants  only  who  appear  (by  the  affidavits) 
to  have  been  guilty  of  fraud  and  deceit,  and,  therefore,  I 
concur  with  the  judgment  of  my  learned  associate.  That 
this  order  appealed  from,  should  be  affirmed,  with  costs. 

JONES,  J.,  (dissenting.') — The  question  presented  on  this 
appeal  is  whether,  in  an  action  in  assumpsit  brought  against 
the  members  of  a  firm  to  recover  an  indebtedness  due  from 
the  firm,  all  the  members  thereof  are  liable  to  arrest  by 
reason  of  a  fraud  committed  by  one  of  them,  in  contracting 
the  indebtedness  without  the  knowledge,  consent,  con- 
nivance, privity,  or  participation  of  the  others. 

There  is  no  direct  authority  in  point  on  the  question. 

The  case  of  Townsend  agt.  Bogert,  (11  Abb.,  355,)  has 
frequently  been  cited  as  such  an  authority;  but  on  a  close 
analysis  it  will  be  found  that  it  is  not. 

Five  judges  took  part  in  the  decision  of  that  case,  three 
of  whom  delivered  opinions.  One  of  them  (Chief  Justice 
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BOSWORTH,)  held :  1st.  That  the  affidavits  on  which  the 
order  of  arrest  was  granted,  showed  a  cause  of  action  which 
of  itself  gave  a  right  to  hold  to  bail.  2d.  That  the  fraud 
of  one  member  of  a  firm  in  obtaining  goods,  which  have 
gone  to  the  firm's  use,  is  in  judgment  of  law  the  fraud  of 
all,  in  such  sense  that  an  action  will  lie  against'all  of  them 
for  it,  and  that  all  are  liable  for  the  damages  caused  by  it ; 
and,  as  a  result  from  this  proposition,  held,  that  a  partner 
who  knew  nothing  of  the  fraud  committed  by  his  co-part- 
ner, and  neither  authorized,  participating  in,  or  assented  to 
it,  was  guilty  of  it  himself,  within  the  meaning  of  that 
portion  of  section  179,  which  allows  an  arrest  when  the 
defendant  has  been  guilty  of  a  fraud  in  contracting  the  debt, 
or  incurring  the  obligation  for  which  the  action  is  brought; 
and  '3d.  That  the  affidavits  showed  that  the  partner  who  was 
seeking  to  have  the  order  of  arrest  vacated,  knew  that  the 
fraud  hud  been  committed  and  assented  to  it;  and  on  these 
grounds  the  chief  justice  refused  to  vacate  the  order  of  arrest. 

Justice  MONCRIEF,  concurred  in  refusing  to  vacate  the 
order  on  the  first  and  third  grounds  mentioned  in  the  opinion 
of  chief  justice. 

Justice  HOFFMAN,  gave  no  opinion. 

Justice  WOODRUFF  dissented,  holding: 

First.  That  the  action,  as  shown  by  the  affidavit,  was 
one  to  recover  the  price  of  the  goods  sold  as  a  debt  due  by 
the  defendants  to  the  plaintiffs  upon  and  for  such  sale. 

Second.  While  admitting  the  proposition  secondly  laid 
down  by  the  chief  justice,  he  denies  the  result  claimed 
to  arise  therefrom,  holding  that  it  is  only  that  defendant 
who  has  himself  been  guilty  of  fraud,  who  is  liable  to  an 
arrest  in  an  action  upon  and  to  recover  the  debt,  which  it 
is  alleged  has  been  fraudulently  contracted  ;  and  he  says  if 
it  were  otherwise,  then  all  joint  makers  of  a  note  might  be 
arrested,  though  some  of  them  were  in  truth  makers  for 
accommodation,  or  sureties  for  the  rest,  if  the  latter  by 
fraud,  procured  it  to  be  discounted. 
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Third.  While  admitting  that  if  a  partner  with  knowledge 
of  the  fraud  assents  to,  adopts,  or  receives  the  benefit  of 
the  purchase,  he  is  a  fraudulent  debtor,  within  the  meaning 
of  the  clause  in  question,  yet  that  the  affidavits  did  not 
bring  the  moving  partner  within  any  of  those  categories. 
He  laid  down  the  proposition  on  which  he  insisted  "that 
in  an  acfion  on  the  contract  for  the  price  of  the  goods,  a 
partner  who  has  not  been  guilty  of  the  fraud  as  an  actual 
participator  therein,  nor  by  assenting  to  or  adopting  the 
purchase  with  knowledge  of  the  fraud,  cannot  be  held  to 
bail. 

Justice  ROBERTSON  also  dissented,  without  delivering  any 
opinion. 

Thus  it  will  be  seen  that  three  of  the  five  judges  did  not 
concur  in  the  result  derived  by  the  chief  justice  from  the 
second  proposition ;  a  majority  of  the  court  not  having 
concurred  in  that  result,  the  case  is  not  a  binding  decision 
on  that  point. 

The  other  cases  cited  by  the  appellant,  with  the  excep- 
tion of  Coman  agt.  Reese^(21  How.,  114,)  go  simply  to 
establish  the  second  proposition  of  Chief  Justice  Boswoimi, 
but  do  not  contain  any  decision  or  intimation  ps  to  the  result 
he  derives  therefrom. 

The  case  of  Coman  agt.  Reese,  is  founded  solely  on  the 
case  of  Townsend  agt.  JBogert ;  and  is  also  treated  by  the 
court  as  an  action  upon  the  case,  founded  on  the  fraud. 
The  question,  then,  is  open  for  discussion  and  decision  on 
principle. 

It  is  well  established  that  the  law  imputes  the  fraud 
committed  by  one  partner,  while  transacting  the  partner- 
ship business,  to  all  the  other  partners,  so  as  to  render 
them  all,  by  reason  of  that  fraud,  liable  for  the  damages 
sustained  in  consequence  thereof;  and  the  party  defrauded 
has  a  remedy  against  all  by  an  action  based  on  such 
fraud,  and  in  which  all  are  liable  to  arrest  as  a  part  of  that 
remedy. 
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It  is  claimed,  however,  that  if  the  party  defrauded  elects 
not  to  base  his  action  on  the  fraud,  but  to  bring  suit  on  the 
contract  or  debt,  which  has  been  contracted  or  incurred  by 
the  fraud  of  one  of  the  partners  in  the  course  of  the  part- 
nership business,  then  the  language  of  subdivision  4  of 
section  179,  is  not  sufficiently  broad  to  authorize  the  arrest 
of  any  one  except  the  actual  perpetrator  of  the  fraud,  and 
those  who  have  made  themselves  participators  therein  by 
consent  or  adoption. 

The  provision  in  question  is  made,  not  by  way  of  punish- 
ment for  the  commission  of  a  fraud,  but  to  provide  a  more 
ample  remedy,  by  means  whereof  one  who  has  suffered 
damages  by  being  beguiled  out  of  his  property,  may  compel 
a  satisfaction  therefor. 

There  does  not  appear  to  be  any  substantial  reason  why 
he  should  be  debarred  of  this  remedy,  when  he  brings  his 
action  for  the  debt,  while  he  would  have  it  if  he  based  his 
action  on  the  fraud. 

The  law  declares  that  for  the  purpose  of  civil  remedies, 
the  fraud  of  one  partner  is  the  fraud  of  all.  When  then  a 
statute  gives  to  the  injured  party  a  civil  remedy,  by  way 
of  arrest  for  a  fraud  committed  in  the  contraction  of  debt, 
it  gives  that  remedy  as  against  all  whom  the  law  declares 
to  be  parties  to  the  fraud,  and  to  be  civilly  liable  for  the 
consequences  arising  therefrom,  unless  it  contains  special 
exemption  as  to  some  of  them. 

The  provision  of  the  statute  in  question  contains  no 
special  exemption ;  and  there  does  not  seem  to  be  any 
ground  or  principle  on  which  to  exclude,  by  construction, 
any  of  those  to  whom  the  law  imputes  the  fraud  which 
was  used  in  the  contracing  the  debt  for  which  the  action  is 
brought.. 

I  am  aware  that  some  eminent  judges  and  writers  have 
occasionally  used  expressions  which  would  seem  to  indicate 
that,  in  their  opinion,  an  imprisonment  in  civil  process  was 
intended  as  a  punishment. 
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The  most  prominent  is  the  expression  of  Chief  Justice 
MARSHALL,  in  Sturgis  agt.  Crowninshield,  (4  WJieat.,  200,) 
where  he  says :  "  Confinement  of  the  debtor  may  be  a  punish- 
ment for  not  performing  his  contract,  or  may  be  allowed  as 
a  means  of  inducing  him  to  perform  it.  But  the  state  may 
refuse  to  inflict  this  punishment,  or  may  withhold  this 
means." 

This  language  was  used  arguendo,  while  considering  the 
question  whether  the  right  to  imprison  was  a  part  of  the 
contract,  in  which  event  a  state  law  could  not  interfere  with 
it  as  to  existing  contracts,  or  whether  it  was  merely  a 
remedy  for  the  enforcement,  or  consequent  upon  the  breach, 
of  a  contract,  in  which  event  a  state  legislature  had  full 
control  over  it. 

The  language  of  the  learned  judge  imports  that  it  was 
apparent  to  his  mind  that  there  were,  so  to  speak,  two 
species  of  confinement;  the  one  inflicted  as  a  punishment, 
without  reference  to  the  enforcement  of  the  contract,  and 
the  other  allowed  simply  as  a  means  to  enforce  the  contract 
without  reference  to  the  punishment  for  its  breach;  and 
that  while  confinement  is,  in  a  general  sense,  punishment 
in  all  cases,  yet  it  is  not  punishment  in  a  legal  sense  when 
it  is  applied  as  a  remedy  to  enforce  a  contract.  He  was 
considering  the  power  of  a  state  legislature  to  abolish  all 
confinement,  and  he  used  language  to  express  his  opinion 
that  such  power  existed,  as  well  where  the  confinement 
was  for  purposes  of  punishment,  as  where  it  was  used  as  a 
civil  remedy  for  the  enforcement  of  a  contract. 

The  case  of  The  People  ex  rel.  Latorre  agt.  O'Brien,  (6 
Abb.,  N.  S.,  63,)  arose  under  the  non-imprisonment  act. 
That  act  is  entitled  "  An  act  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors,"  and  its  provisions 
are  strict  and  severe.  The  learned  judge,  in  the  course  of 
his  opinion  in  the  last  cited  case,  reasoning  from  the  title 
of  the  act,  and  its  strict  provisions,  expresses  his  view  to  be 
that  the  act  to  abolish  imprisonment  for  debt,  &c.,  had  for 
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its  primary  object  the  punishment  of  those  whom  it  allowed 
to  be  imprisoned,  the  payment  of  the  debt,  or  appropria- 
tion of  the  debtor's  property  to  such  payment  so  far  as  it 
would  go  being  but  secondary.  It  was  not  necessary  thus 
to  decide  for  the  proper  determination  of  that  case  ;  there- 
fore, the  remarks  of  the  judge  on  this  subject  are  mere 
obiter.  Although  entitled  to  great  respect  as  being  the 
exposition  of  the  views  of  a  learned  and  able  jurist,  yet 
they  have  not  the  force  of  a  decision.  I  am  not  at  present 
prepared  to  deny  the  correctness  of  his  views  respecting 
the  statute  he  was  considering ;  nor  is  it  essential  for  the 
purpose  of  this  decision,  that  I  should  do  so. 

The  arguments  in  support  of  the  doctrine  that  the  im- 
prisonment under  the  non-imprisonment  act  was  intended 
by  the  legislature  as  a  punishment,  affords  a  strong  argu- 
ment in  support  of  the  proposition  that  imprisonment  under 
the  Code  was  not  intended  as  a  punishment. 

The  legislature,  while  providing  for  an  arrest  under  the 
Code,  expressly  retained  the  arrest  under  the  non-imprison- 
ment act. 

The  title  of  that  portion  of  the  Code  under  which  arrest 
is  provided  for  is:  ''Of  the  provisional  remedies  in  civil 
actions,"  and  the  provisions  of  the  title  are  radically  different 
from  those  of  the  non-imprisonment  act.  Not  a  word  is  used, 
or  an  intimation  given,  indicating  that  it  was  the  design 
of  the  legislature  that  the  arrest  here  provided  for  was  in- 
tended to  be  or  was  a  punishment.  On  the  contrary,  the 
title  shows  that  it  was  given  simply  as  a  remedy  in  civil 
actions.  A  remedy  to  whom?  Clearly  to  the  plaintiff  in 
such  an  action.  A  remedy  for  what  f  The  loss,  damage, 
or  injury  for  which  a  civil  action  may  be  brought. 

Thus,  then,  assuming  the  exposition  of  the  non-imprison- 
ment act,  as  given  in  the  case  of  The  People  ex  rcl.  Latorre 
agt.  O'l?nen,  to  be  correct,  we  have  two  acts ;  by  the  one 
.of  which  arrest  and  imprisonment  under  its  provisions 
are  given  as  a  punishment,  and  by  the  other  arrest  and  im- 
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prisonment,  under  its  provisions,  simply  as  a  remedy,  in 
contradistinction  to  the  punishment  provided  for  by  the 
former. 

There  is,  then,  nothing  in  either  Sturgis  agt.  Crowninshield 
or  The  People  ex  rel.  Latorre  agt.  O'Brien,  which  impugns 
the  doctrine  above  laid  down,  that  in  an  action  against 
co-partners  upon  a  debt  due  by  the  firm,  all  the  partners 
are  liable  to  arrest  under  the  Code,  by  reason  of  the  fraud 
of  one  of  them  committed  in  incurring  the  debt;  and  this 
though  the  others  neither  actually  participated  in  the  fraud, 
nor  subsequently  made  themselves  participators  by  consent 
or  adoption. 

I,  therefore,  concur  in  the  views  of  Chief  Justice 
BOSWORTH  as  expressed  in  the  result  drawn  by  him  from 
his  second  proposition,  and  am  of  opinion  that  the  order 
below  should  be  reversed,  with  costs. 
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SUPREME    COURT. 
JOHN  B.  MONNOT,  and  others,  agt.  JOSEPH  HuSsox. 

Action  of  ejectment ;   the  premises  in  question  being  part  of  a  large  farm  at  Clason 
Point,  Westchester  County,  both  parties  claim  title  through  A.  W.  Clason. 

On  January  31st,  1848,  A.  W.  Clason,  conveyed  to  W.  H.  Payne,  a  portion  of  his 
farm  at  Clason  Point,  Westchester  County,  containing  15  72-100  acres,  by  metes 
and  bounds.  It  is,  and  was  intended  to  operate  as  a  mortgage,  the  consideration 
money  being  a  loan  to  A.  W.  Clason,  who  intended  to  use,  and  did  use  the 
money  in  building  a  house,  and  otherwise  improving  the  property  embraced  in 
the  deed.  "The  house  so  erected,  was  intended  as  a  dwelling  house  for  A.  W. 
Clason,  jr..  who  entered  upon  the  occupancy  of  the  property,  removed  a  stone  wall 
forming  the  -westerly  boundary  line,  and  with  the  assent  of  his  father,  took 
possession  of  the  tract  in  dispute,  enclosed  it,  improved  it  and  occupied  it  during 
tseveral  years.  Subsequently,  (in  1852,)  A.  W.  Clason,  conveyed  an  equal  un- 
divided half  of  the  residue  of  the  farm  to  Isaac  C.  Delaplaine,  (one  of  the 
plaintiffs.)  and  the  following  year,  A  W.  Clason's  executors  conveyed  the  other 
half  to  the  other  plaintiffs. 

The  defendant,  W.  H.  Payne's  grantee,  claimed  in  this  action, 

1.  That  he  was  entitled  to  the  possession  of  the  tract  in  dispute  on  the  ground 
that  there  was  an  adverse  possession  as  against  the  plaintiff,  and 

2.  That  there  was  a  practical  location  by  A.  W.  Clason,  and  W.  H.  Payne, 
of  the  boundary  line,  between  them  and  that  the  tract  in  question  was  on  his  side 
of  that  line. 

3.  That  A.  W.  Clason,  having  allowed  W.  H.  Payne  to  improve  the  property, 
to  move  the  old  wall,  and  otherwise  exercise  acts  of  ownership  in  regard  to  the 
disputed  tract  before  the  deeds  to  plaintiff,  he  was  estopped  from  claiming  pos- 
session of  the  property. 

The  jury,  under  the  charge  of  the  court,  found  a  verdict  for  the  defendant: 
Held,  on  appeal:  It  being  undisputed,  that  the  stone  wall,  referred  to  in  the  deed 
to  Payne  at  the  time  of  its  execution,  was  standing,  and  it  being  clearly  shown 
by  the  evidence,  that  the  property  in  dispute  is  not  included  within  the  boundaries 
of  the  premises  descibed  in  that  conveyance;  but  that  it  forms  part  of  the  land 
conveyed  to  the  plaintiffs  by  their  deeds:  It  follows  as  a  necessary  result,  that 
the  plaintiffs  are  entitled  to  recover,  unless  the  facts  adduced  by  the  defendant  are 
sufficient  to  prevent  such  recovery. 

The  answer  to  the  claim  of  the  defendant,  that  there  was  a  settlement,  and  practical 
location  of  a  boundary  line  between  A.  W.  Clason  and  Payne,  is, that  there  never 
was  any  dispute  or  question  of  any  kind  between  tha  parties,  in  relation  to  the 
devision  line  between  them.  That,  as  given  in  the  deed  to  Payne,  it  was  clearly 
denned  and  admitted  of  uo  dispute,  and  all  that  was  done  by  the  elder  Clason,  in 
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removing  the  stone  therefrom,  and  putting  it  in  the  new  fence,  was  his  own 
voluntary  act,  and  without  consultation  with  Payne,  and  not  in  any  manner  re- 
eultine  from  any  claim  by  him  or  young  Clason,  that  the  line  was  wrong  or 
should  be  changed  on  account  of  the  improper  location,  or  of  any  other  reason 
whatsoever : 

Held,  as  to  the  alleged  estoppel  on  the  part  of  A.  W.  Clason  and  his  assigns,  that 
there  is  nothing  to  show  that  any  expense  was  incurred  therefor  at  the  instance 
of  the  father,  or  any  promise  or  assurance  that  a  conveyance  would  be  made  to 
the  sou  for  his  benefit.  What  was  done  by  the  son  was  not  inconsistent  with  a 
temporary  occupation  of  the  property  free  of  rent,  and  the  continued  occupation 
by  the  father,  and  cannot  in  view  of  the  relationship  between  the  parties,  and  of 
the  fact  that  the  actual  boundary  must  be  presumed  to  have  been  known  to  both, 
be  considered  as  a  ground  for  an  estoppel  against  the  assertion  by  the  father,  of  his 
legal  right. 

Even,  were  it  otherwise,  such  estoppel  could  not  operate  against  the  plaintiffs,  there 
being  nothing  in  the  facts  to  charge  them  or  either  of  them,  with  notice  of  any 
equitable  claim  by  young  Clason,  on  the  facts  developed  in  this  case  ;  the  doctrine 
of  estoppel  appears  to  be  more  applicable,  as  against  young  Clasou  and  the  defend- 
ants, than  as  against  any  of  the  plaintiffs  : 

Held,  that  the  evidence  does  not  warrant  the  conclusion,  that  the  land  was  held 
adversly,  conceding  that  young  Clason  was  in  full  occupation  thereof;  that  fact 
itself  is  no  more  proof  that  he  held  it  in  hostility  than  in  subordination  to  the  title 
of  his  father,  and  all  the  circumstances  attending  his  possession  are  perfectly  con- 
sistent with  the  latter  construction  of  its  character,  and  many  of  them  clearly 
repudiate  the  idea  of  an  adverse  possession  by  him: 

Held,  further,  that  even,  assuming  that  the  possession  was  adverse,  a  decisive 
answer  to  the  last  position  or  claim  of  the  defendant,  is.  that  such  possession  alone 
is  not  sufficient  to  avoid  a  deed.  The  provision  of  the  statute  cited  by  him,  (1 
Rev.  Stat.  p.,  730  §  147,)  is,  that  "every  grant  shall  be  absolutely  void,  if  at  the 
time  of  the  delivery  thereof,  such  lands  shall  be  in  the  actual  possession  of  a 
person,  claiming  under  title  adverse  to  that  of  the  grantor." 

There  was  no  pretence  of  a  claim  under  a  title  at  the  time  of  the  execution  of  any 
of  the  deeds  under  which  the  plaintiffs  claim  : 

Held,  further,  that  the  declaration  of  A.  W.  Clason,  to  the  witness,  Robinson, 
made  after  the  execution  of  the  deed  to  Payne,  that  he  had  given  the  land  in 
question  to  his  son,  was  clearly  incompetent  to  prove  title. 

.     Kings  County,   General  Term,  December,  1866. 

Before  LOTT,  SCHRUGHAM  &  J.  F.  BARNARD,  Justices. 

THIS    was  an   action  of  ejectment    brought  to    recover 
possession  ot  land  at  Clason  Point,  Westchester  County. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

F.  R.  COUDERT  and  L.  P.  MILLER,  for  appellant. 
S.  E.  LYON,  and  respondent  in  person,  for  respondent. 

~By  the  court,  LOTT,  J. — The  premises  in  question  are  part 
of  a  large  farm,  formerly  owned  by  Augustus  W.  Clasou, 
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sen.,  and  all  the  parties  to  this  action,  claim  under  him  as 
the  common  source  of  title. 

On  the  31st  day  of  January,  1848,  he  conveyed  to 
William  H.  Payne,  a  portion  of  the  farm,  containing  fifteen 
acres  and  seventy-two  hundreths  of  an  acre,  by  specific 
metes  and  bounds,  describing  t.he  westerly  line  thereof  as 
the  westerly  side  of  a  stone  fence  particularly  designated. 

He  subsequently,  by  deed  dated  the  1st  day  of  July,  1852, 
conveyed  an  equal  undivided  one  half  part  of  the  residue 
of  the  farm  to  Isaac  C.  Delaplaine,  and  the  executor  of  his  * 
will  after  his  death,  by  deed  dated  1st  December,  1853, 
conveyed  the  other  half  to  the  plaintiffs,  Bradish  Johnson, 
George  W.  Johnson,  and  Adam  D.  Logan,  by  a  descrip- 
tion, embracing  first,  the  whole  of  the  farm,  and  then 
excepting  and  reserving  thereout,  the  piece  or  parcel  of 
land,  granted  by  the  conveyance  to  William  H.  Payne, 
above  .mentioned  by  the  same  metes  and  bounds,  and 
declaring  it  to  be  the  same  premises  as  therein  described, 
referring  to  it  by  its  date  and  record.  William  H.  Payne, 
by  deed  dated  1st  May,  1S55,  conveyed  the  part  so  granted 
to  him,  by  the  same  description  as  that  in  the  conveyance 
under  which  he  held  it,  to  the  defendant,  and  also  quit 
claimed  it  to  him  by  a  deed  of  the  same  date,  all  his  right, 
title  and  interest  in  and  to  the  land  in  question  in  this  action. 

A  portion  of  the  share  of  Delaplaine,  was  conveyed  by 
him  to  the  plaintiff,  John  B.  Monnot,  and  the  interest  of 
Adam  D.  Logan,  and  George  W.  Johnson,  has  become 
vested  in  the  plaintiffs,  Bradish  Johnson,  John  D.  Johnson 
and  Edwin  A.  Johnson. 

The  stone  wall  referred  to  in  the  deed  to  Payne,  .at  the 
time  of  its  execution  was  standing,  and  it  is  clearly  shown 
by  the  evidence  that  the  property  in  dispute  is  not  included 
within  the  boundaries  of  the  premises  described  in  that 
conveyance ;  but  that  it  forms  a  part  of  the  land  conveyed 
by  the  deed  under  which  the  plaintiffs  claim. 

It  follows,  as  a  necessary   result,  that,  the  plaintiffs  are 
VOL.  XXXIX.  29 
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entitled  to  recover  it,  unless  the  facts  hereinafter  referred 
to  are  sufficient  to  prevent  such  recovery. 

It  appears  that  Augustus  W.  Ciason,  sen.,  wished  to 
erect  a  dwelling-house  on  the  land  conveyed  to  Payne,  and 
instead  of  giving  him  a  mortgage  thereon,  executed  a  deed 
thereof  to  him,  as  security  for  the  money  so  borrowed,  and 
other  money  advanced  by  him,  it  being  apparently  the 
understanding  of  all  parties,  that  the  property  was  to  be 
held  for  the  benefit  of  Ciason,  the  younger,  and  that  the 
arrangement  was  made  for  his  accommodation. 

A  part  of  the  stonewall  spoken  of  was  taken  down,  and 
a  portion  of  the  stone  therein,  was  used  in  the  construction 
of  the  dwellinghouse,  and  the  residue  was  placed  in  a  new 
fence,  forming  a  part  of  the  western  boundary  of  the 
premises  in  controversy,  and  it  is  fairly  inferrible  from  the 
declarations  and  acts  of  the  elder  Ciason  that  he  intended, 
that  his  son  should  have  the  benefit  as  well  as  the  land  in 
dispute,  as  that  included  in  the  deed  to  Payne,  and  his  son 
went  into  the  occupancy  of  the  whole,  and  made  improve- 
ments thereon;  but  no  deed  or  instrument  of  any  kind 
declaratory  of  such  intent  was  ever  executed. 

The  only  written  evidence  he  had  of  any  right,  was  a 
lease  of  the  part  conveyed  to  Payne,  at  a  rent  equal  to  the 
interest  of  his  advances. 

Some  of  the  money  paid  towards  the  erection  of  the  new 
fence  and  the  other  improvements  on  the  land  in  con- 
troversy, was  paid  for  by  Mr.  Payne,  but  such  payments 
were  not  made  by  him  as  owner,  or  as  having  the  legal  title, 
but  as  advances  for  Ciason,  sen.,  and  for  his  account  and 
benefit,  and  were  included  in  the  indebtedness  secured  by 
the  deed  to  him. 

It  is  also  claimed  by  the  defendant  that  the  acts  of 
Ciason,  the  elder,  amount  to  a  settlement  and  practical  loca- 
tion of  the  boundary  between  him  and  Payne,  at  the  time 
of  the  erection  of  the  new  stone  fence. 

The  answer  to  this  claim  is,  that  there  "never  was  any 
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dispute  or  question  of  any  kind  between  the  parties  in  rela- 
tion to  the  division  line  between  them.  That  as  given  in 
the  deed  to  Payne,  was  clearly  defined  and  admitted  of  no 
dispute,  and  all  that  was  done  by  the  elder  Clason  in  re- 
moving the  stone  therefrom,  and  putting  it  in  the  new 
fence,  was  his  own  voluntary  act,  and  without  consultation 
with  Payne,  and  not  in  any  manner  resulting  from  any 
claim  by  him  or  young  Clason  that  the  line  was  wrong,  or 
should  be  changed  on  account  of  its  improper  location  or 
for  any  other  reason  whatever. 

It  is  further  insisted  that  the  elder  Clason  was  estopped 
from  claiming  any  interest  in  the  premises  in  question,  in 
consequence  of  his  acquiescence  in  the  erection  by  his  son 
of  a  new  barn,  and  other  improvements  made  by  him  there- 
on. There  is  nothing  to  show  that  any  expense  was  in- 
curred therefor,  at  the  instance  of  the  father,  or  any  promise 
or  assurance  that  the  conveyance  of  that  portion  would  be 
made  to  the  son  for  his  benefit.  What  was  done  by  the 
son  was  not  inconsistent  with  a  temporary  occupation  of 
the  property  free  of  rent,  and  the  continued  ownership  by 
the  father,  and  cannot  in  view  of  the  relationship  of  the 
parties,  and  of  the  fact  that  the  actual  boundary  must  be 
presumed  to  have  been  known  to  both,  be  considered  as  a 
ground  for  an  estoppel  against  the  assertion  by  the  father 
of  his  legal  right ;  but  if  it  were  otherwise,  it  could  not 
operate  as  against  the  plaintiffs.  There  is  nothing  in  the 
facts  to  charge  them  or  either  of  them  with  notice  of  any 
equitable  claim  by  young  Clason. 

On  the  contrary,  it  appears  from  the  testimony  of 
Delaplaine,  that  the  draft  of  the  conveyance  to  him  was 
received  from  young  Clason,  who  was  a  lawyer,  and  attended 
to  his  fathers  business  5  that  the  deed  as  executed  was  drawn 
in  his  office,  that  the  title  was  passed  and  the  purchase 
money  paid  in  that  office,  and  I  conclude  from  the 
testimony,  young  Clason  was  present  and  took  pait  in 
the  business.  Delaplaine  also  states,  that  he  bought  the 
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property  under  the  description  in  the  deed,  and  paid  under 
it,  and  Mr.  Logan  states  that  on  seeing  the  advertisements 
of  sale  by  the  executor  of  Mr.  Clason,  in  the  newspapers, 
and  desiring  a  more  definite  description  of  the  premises,  he 
went  to  the  office  of  the  attorneys  of  the  executors,  one  of 
whom  was  young  Clason,  and  there  understood  on  inquiry, 
that  he  would  if  he  became  a  purchaser,  have  a  half  of  the 
premises  identical  with  that  Delaplaine  purchased,  and  his 
deed  was  referred  to  for  the  description  in  the  agreement 
of  purchase  in  which  it  was  stated  that  the  half  purchased 
by  him,  Logan,  and  the  parties  associated  with  him,  was 
"equal  and  in  all  respects  the  same  as  the  other  half  con- 
veyed .by  the  deed,  arid  was  to  be  conveyed  by  all  the  same 
metes  and  bounds  contained  therein,  and  conveying  the 
same  quantity  of  land." 

Under  such  circumstances,  the  doctrine  of  estoppel  ap- 
pears to  be  more  applicable  as  against  young  Clason,  and 
the  defendant,  than  as  against  any  of  the  plaintiffs. 

It  is  also  claimed  by  the  defendant,  that  the  plaintiff's 
deed  for  the  parcel  of  land  in  question,  is  void  as  being  a 
grant  of  land  held  adversely  at  the  time  it  was  made. 

The  evidence  does  not  warrant  the  conclusion  that  the 
land  was  held  adversely,  conceding  that  Clason,  the  younger 
was  in  full  occupation  thereof;  that  fact  itself  is  no  more 
proof  that  he  held  it  in  hostility  than  in  subordination  to 
the  title  of  his  father,  and  all  the  circumstances  attending 
his  possession  are  perfectly  consistent  with  the  latter  con- 
struction of  its  character,  and  many  of  them  clearly  repudiate 
the  idea  of  an  adverse  possession  by  him;  I  will  only  allude 
to  the  following  :  He  told  Logan,  after  the  purchase  by  him 
and  his  associates,  that  he  thought  it  would  be  fair  for  him 
to  have  a  conveyance  of  the  property  in  dispute  at  a  price 
commensurate  with  the  proportionate  value  with  the  whole, 
on  the  basis  of  the  price  for  their  purchase,  and  that  he 
never  stated  anything  from  which  Logan  inferred  he  had 
any  claim  thereto. 
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Deluplaine  also  testified  that  before  the  purchase  by 
Husson,  A.  W.  Clason,  jr.,  offered  to  buy  the  premises  in 
dispute  of  one,  and  the  other  owners  of  the  fee,  and  Mr 
Payne  told  me  I  ought  to  have  sold  it.  He  adds,  I  sub- 
mitted the  proposition  to  my  associate  owners. 

We  agreed  on  a  price  which  was  named  to  A.  W.  Clason, 
jr.,  who  said  the  price  was  too  high,  and  he  would  not 
pay  it. 

These  facts  are  inconsistent  with  a  title  in  himself,  or  of 
any  adverse  claim  thereto. 

Assuming,  however  that  the  possession  was  adverse,  a 
decisive  answer  to  the  last  position  or  claim  of  the  defendant 
is,  that  such  possession  alone  is  not  sufficient  to  avoid  a 
deed.  The  provision  of  the  statute  cited  by  him,  (1  Rev. 
St.  p.,  780  Sec.,  147,)  is  that  "  every  grant  shall  be  ab- 
solutely void  if  a,t  the  time  of  delivery  thereof,  such  lands 
be  in  the  actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  grantor." 

There  was  no  pretence  of  a  claim  under  a  title  at  the 
time  of  the  execution  of  any  of  the  deeds,  under  which  the 
plaintiffs  claim. 

These  views,  conceding  all  the  evidence  to  have  been 
admissible,  show  that  the  defendant  has  no  valid  defense  to 
the  action. 

Some  of  the  proof  was,  however,  taken  subject  to  the 
plaintiff's  exception  and  was  in  our  opinion  inadmissible. 
The  declaration  of  Clason,  sen.,  to  the  witness,  Robinson, 
made  in  February  or  March,  after  the  execution  of  the  deed 
to  Payne  that  he  had  given  the  land  in  question  to  his  son, 
was  clearly  incompetent  to  prove  title. 

The  plaintiffs,  for  the  reason  stated,  were  entitled  to  a 
new  trial  on  the  motion  therefor,  and  the  order  denying 
it  must  be  reversed,  and  a  new  trial  ordered,  costs  to  abide 
the  event. 
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N.  Y.  SUPERIOR  COURT. 


THE  PEOPLE  agt.  FRANCIS  MALLON  and  JOHN  FJTZPATRICK. 


A  court  of  special  sessions  is  a  court  of  limited  jurisdiction;  it  has  no  jurisdiction  but 
what  is  given  by  statute;  its  record  or  minutes  must  show  affirmatively  that  it 
has  juristiction,  and  no  presumption  will  be  indulged  in  favor  or  support  of  such 
jurisdiction. 

The  court  cannot  acquire  jurisdiction  to  try  a  prisoner  for  au  aftense,  unless  it  ap- 
pear affirmatively  in  the  proceedings  had  before  trial,  that  the  prisoner  expressly 
waived  his  right  to  a  trial  by  jury.  It  will  not  do  to  ask  the  prisoner  if  he  elects 
to  be  tried  by  the  court  of  special  sessions,  but  the  question  must  be  clearly  put 
to  him,  if  he  waives  a  trial  by  jury;  and  after  answering  yes  or  no,  that  fact  must 
appear  clearly  and  affirmatively. 

Even  if  the  return  of  the  special  sessions  shows  that  the  question  had  been  put  to 
the  prisoner,  whether  he  had  waived  a  trial  by  jury  or  not,  he  has  a  right  to 
traverse  such  a  return  and  show  its  falsity — the  court  not  being  a  court  of  record. 

Special  Term,  March,  1870. 

THIS  is  an  appeal  by  the  prisoners  on  separate  applica- 
tions, through  writ  of  habeas  corpus  to  this  court,  asking  to 
be  discharged  from  imprisonment.  I  will  consider  both 
cases  together. 

The  prisoners  were  arrested  on  the  night  of  the  23d  of 
January,  1870,  at  midnight.  On  the  29th  of  same  month, 
they  were  sent  before  the  special  sessions  of  this  city ;  were 
tried  and  convicted  of  assault  and  battery,  and  were  each 
sent  to  prison  for  six  months. 
"The  following  is  the  testimony  taken  at  trial. 

CHARLES  MINER,  sworn  : 

Q.  What  did  those  men  do  to  you? 

A.  Well,  sir,  I  was  on  duty  at  the  railroad  depot,  be- 
tween 129th  and  130th  Streets,  and  there  was  a  couple  of 
ladies  in  the  railroad  depot,  and  a  young  man  with  them, 
and  the  young  ladies  said  to  me:  "I  wish  you  would  not 
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let  those  men  bother  us ;"  and  I  thought  they  were  ac- 
quainted, perhaps,  and  I  said  to  the  prisoners:  if  you  do 
not  know  the  young  ladies,  you  should  not  have  spoken  to 
them  ;  and  I  started  to  go  to  129th  Street,  and  that  was  the 
last  of  anything  that  I  knew — I  was  knocked  senseless. 

Q.  You  hadn't  said  anything  more  than  that  they  hadn't 
any  right  to  address  these  ladies  except  they  were  ac- 
quainted? 

A.  Yes,  sir. 

Q.  You  knew  nothing  further  till  you  were  struck  on 
129th  Street  corner? 

A.  Yes,  sir. 

Q.  Did  they  cause  the  blows  on  your  face? 

A.  Yes,  sir;  I  think  it  was  nearly  two  o'clock  in  the 
morning;  I  must  have  been  struck  very  hard. 

Cross-examined  : 

Q.  You  do  not  know,  of  your  own  knowledge,  who  struck 
you? 

A.  No,  sir;  There  was  a  young  man  with  the  ladies; 
do  not  know  that  the  prisoners  knew  the  young  man;  know 
they  were  not  with  the  young  ladies ;  the  ladies  are  in  court. 

BENJAMIN  BATES,  sworn: 

Q.  Did  you  see  the  assault  committed  on  your  brother 
officer  ? 

A.  No,  sir;  I  heard  an  alarm  rap,  and  the  officer  was 
lying  with  his  face  in  the  mud,  and  I  did  not  know  him, 
and  I  put  him  on  a  stoop,  and  some  other  officers  came  up, 
and  I  started  in  pursuit  of  those  men,  and  they  ran  over  the 
bridge,  and  I  went  about  three  quarters  of  a  mile  add  then 
I  started  back,  and  then  I  met  Mallon,  and  I  heard  from 
John  Doyle  previous  to  that  about  it ;  I  pursued  them  into 
Westchester  county ;  I  chased  Mallon;  I  did  not  find  the 
other  one  until  the  next  day. 

Cross-examined. 

Q.  Did  you  chase  Mallon? 

A.  Yes,  sir. 
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Q.  Was  he  running  from  you! 

A.  I  heard  a  footstep  going  across  the  bridge,  and  I  did 
not  stop  a  second. 

Q.  Where  did  you  go  after  Mallon  ? 

A.  I  went  into  the 

Q.  What  length'? 

A.  Perhaps  three  quarters  of  a  mile;  I  ran;  I  heard  foot- 
steps on  the  bridge ;  Mallon  was  in  the  street  when  arrested ; 
Mullon  is  a  blacksmith,  I  believe. 

JOHN  DOYLE,  sworn  : 

Q.  What  did  you  see,  sir,  of  this? 

A.  Well,  sir,  I  saw  when  they  first  came  in;  myself  and 
young  ladies  were  sitting  in  the  passenger-room,  and  these 
two.  young  men  came  in  and  bid  the  time  of  night,  and 
said  it  was  pretty  warm,  and  I  said  yes,  and  this  policeman 
was  standing  outside  of  the  window,  and  Mallon  came  over 
to  the  young  ladies  and  said:  u Where  did  you  get  her?" 
and  I  said"  she  was  a  friend  of  mine,  and  then  the  car  was 
going  to  start,  and  I  was  going  to  put  them  into  the  car, 
and  the  policeman  came  up  and  said  to  Mallon  that  he  had 
better  let  the  young  ladies  alone.  While  I  was  putting  the 
young  ladies  into  the  car  the  man  got  struck,  and  I  did  not 
see  the  man  strike  him. 

Q.  Did  they  say  anything  to  the  ladies  at  all? 

A.  No,  sir. 

Q.  They  asked  you  where  you  got  them? 

A.  Yes,  sir. 

Q.  Did  you  say  where  you  got  them? 

A.  No,  sir;  I  did  not. 

Q.  They  said  no  more? 

A.  No.,  sir. 

CHARLES  SCHOLFIELD,  sworn: 

Q.  Well,  sir,,  what  do  you  know  of  this? 

A.  Well,  all  that  I  can  say  about  it  is  that  I  saw  the 
shadow  of  the  officer  fall,  and  I  saw  two  men  running. 

Q.  Could  you  identify  either  one  of  the  two. 
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A.  No,  sir, 

FRANCIS  MALLON,  sworn  in  his  own  behalf: 

Q.  What  do  you  do  for  a  living? 

A.  I  am  a  horse-shoer;  I  work  over  the  bridge  in  Mott 
Haven;  I  did  not  strike  the  officer;  never  was  arrested 
before. 

JOHN  FITZPATRICK,  sworn: 

Q.  Did  you  strike  the  officer? 

A,  No,  sir. 

Q.  Did  you  ever  strike  him? 

A.  No,  sir;  never  was  arrested  before;  I  am  a  horse- 
shoer. 

HUGH  FARRELL,  sworn: 

Q.  -Do  you  know  Fitzpatrick  and  Mallon  ? 

A.  Yes,  sir;  I  do  know  them  by  seeing  them;  I  have 
known  them  five  or  six  years. 

On  this  testimony  prisoners  were  found  guilty.  After 
conviction,  they  were  sent  to  jail  upon  the  following  com- 
mitment: 

At  a  court  of  special  sessions  of  the  peace,  holden  in 
and  for  the  city  and  county  of  New  York,  at  the 
halls  of  justice  of  the  said  city,  on  Saturday,  the  29th 
day  of  January,  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  seventy. 

Present — the  Honorable  JOSEPH  DOWLING  and   BUTLER 
H.    BIXBY,    Police    Justices,    elected    respectively    in    the 
Second  and  Sixth  judicial  districts  of  said  city  and  county, 
justices  of  the  said  court. 
THE  PEOPLE  agt.  FRANCIS  MALLON  and  JOHN  FITZPATRICK. 

On  conviction,  by  the  oath  of  a  credible  witness,  of  the 
misdemeanor  of  assault  and  battery,  on  Charles  Miner,  com- 
mitted in  said  city,  January  23,  1870,  after  having  duly 
elected  to  be  tried  by  sai'd  court,  and  after  having  been  duly 
arraigned  and  duly  charged  upon  the  said  misdemeanor,  and 
having  duly  answered  the  same  : 

Whereupon  it  is  ordered  and  adjudged  by  the  court,  that 
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the  said  Francis  Mallon  and  John  Fitzpat-rick,  for  the  mis- 
demeanor aforesaid,  whereof  they  are  convicted,  be  impri- 
soned in  the  penitentiary  of  the  city  of  New  York  for  the 
term  of  six  months. 

A  true  extract  from  the  minutes. 

ROBERT  H.  JOHNSTON,  Clerk. 

This  court  thereupon  issued  ics  several  writs  to  bring  up 
the  prisoners,  and  on  the  3d  March,  1870,  the  prisoners 
were  produced. 

Messrs.  FLANNIGAN  &  GROSS  appearing,  urged  their  dis- 
charge upon  two  grounds : 

First.  That  the  prisoners  should  have  been  tried  by  a 
jury,  as  they  demanded. 

Second,  That  the  court  of  special  sessions,  as  then  organ- 
ized, had  no  power  to  try  them. 

Counsel  for  the  prisoners  then   offered  as  a  traverse  to 
the  return  of  the  clerk  of  special  sessions,  the  following 
affidavits  to  show  its  falsity,  and  rested: 
City  and  county  of  New  York,  ss. : 

John  Fitzpatrick,  being  duly  sworn,  says  that  he  resides 
at  Fordham,  Westchester  county,  and  state  of  New  York, 
and  is  now  confined  in  the  city  prison,  serving  out  a  sen- 
tence of  six  months  for  an  alleged  assault  and  battery 
committed  upon  one  Charles  Miner,  a  police  officer  in  this 
city,  on  the  night  of  the  23d  day  of  January,  1870,  to  wit, 
on  Sunday  night  or  Monday  morning,  between  the  hours 
of  l£  and  2  o'clock,  at  or  near  Harlem  Bridge.  Deponent 
further  says  that  the  charge  make  against  him  was  and  is 
false;  that  he  did  not  commit  the  assault  and  battery  al- 
leged, and  that  the  circumstances  under  which'the  charge 
was  made  against  deponent  are  as  follows:  On  Sunday 
night  aforesaid,  deponent  and  his  friend,  Francis  Mallon, 
attended  a  christening  at  Mott  Haven,  Westchester  county, 
and  imbibed  rather  freely  in  intoxicating  drinks,  and  did 
not  leave  until  about  1  o'clock,  after  the  last  car  on  the 
.Fordham  horse  railroad  had  gone  up.  Deponent  then 
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thought  the  journey  too  far  to  walk,  and  crossed  over  to 
Harlem  to  hire  a  carriage  in  which  to  go  home.  That  the 
night  was  cold,  and  deponent  and  Malion  went  into  the 
passenger  depot  of  the  Third  Avenue  railroad,  to  -warm 
themselves,  before  starting.  While  there  a  young  man,  ac- 
companied by  two  young  women,  addressed  deponent  by 
name ;  the  complainant,  officer  Miner,  opened  the  door  and 
looked  in,  and  one  of  the  young  women  said  jocosely  to 
the  officer,  "  I  wish  you'd  arrest  this  man."  All  hands  then 
left,  and  deponent,  after  failing  to  procure  a  carriage, 
walked  his  way  home,  and  afterwards,  as  deponent  learned, 
the  officer  was  hit  in  the  face  by  some  person  unknowu  to 
him,  and  accused  deponent  and  Malion  of  having  done  it ; 
deponent  was  arrested  on  the  24th  dayaof  January,  1870, 
at  his  place  of  business  in  Fordham,  by  two  detectives 
from  Harlem,  without,  as  he  believes,  having  the  warrant 
required  by  law  for  his  arrest,  who  took  him  to  Justice 
McQ.UADE's  court  at  Harlem,  and  he  sent  deponent's  case 
to  the  court  of  special  sessions  for  trial,  which  was  reached 
on  the  29th  day  of  January,  1870  ;  deponent  demanded  a 
trial  by  jury  on  that  day,  which  was  refused  to  him  ;  he 
was  found  guilty,  in  company  with  Malion,  and  sentenced 
to  six  months'  imprisonment  on  Blackwell's  Island,  although, 
as  deponent  has  already  said,  he  never  committed  the  assault 
and  battery  for  which  they  were  found  guilty,  nor  does  he 
know  who  did.  JOHN  FITZPATRICK. 

Sworn  to  before   me,  this  14th  ) 
day  of  March,  1870.  3 

PETER  L.  FEIRTY, 

Commissioner  of  deeds. 

City  and  county  of  New  YorJc,  ss.  : 

FRANCIS  MALLON,  being  duly  sworn,  says  that  he  resides 
at  Mott  Haven,  Westchester  county,  and  is  engaged  in 
business  therein  on  his  own  account  as  blacksmith ;  that  he 
is  now  confined  in  the  city  prison  serving  out  a  sentence  of 


460  ^EW  YOBK  PKACTICE  REPOKTS. 

People  agt.  Mallon. 

six  months,  imposed  upon  him  by  the  court  of  special 
sessions,  for  an  alleged  offense,  to  wit,  for  an  assault  and 
battery  alleged  to  have  been  committed  on  one  Charles 
Miner,  -a  police  officer,  at  or  near  Harlem  bridge,  on  the 
night  of  Sunday,  the  23d  day  of  January,  1870,  between 
the  hours  of  half-past  one  and  two  o'clock ;  that  the  charge 
m«de  against  deponent  by  the  police  officer  is  absolutely 
and  entirely  false ;  that  deponent  never  committed,  or  at- 
tempted to  commit  the  offense  charged  against  him,  but 
that,  if  uiiy  such  assault  and  battery  was  committed,  it  was 
by  some  person  other  than  deponent ;  that  the  circum- 
stances under  which  deponent  was  accused  of  the  offense 
are  as  follows  :  One  John  Fitzpatrick,  now  in  prison  with 
deponent,  and  thi*  deponent,  both  being  single  men,  at- 
tended a  christening  in  Mott  Haven,  on  the  23d  day  of 
January,  1870,  to  wit,  Sunday  evening.  Both  drank  some 
liquor  there,  and  remained  in  the  house  until  after  the  last 
car  went  to  Fordham,  where  Fitzpatrick  resides  and  works. 
Fitzpatrick  formerly  worked  for  deponent,  and  as  deponent 
resided  near  the  bridge,  in  Mott  Haven,  he  crossed  over  to 
put  him  in  a  carriage  and  send  him  safely  home,  as  the 
journey  was  a  long  one  to  walk  at  that  late  hour  of  the 
night,  from  Mott  Haven  to  Fordham.  After  crossing  the 
bridge  to  Harlem,  deponent  and  Fitzpatrick  felt  rather 
cold,  and  went  into  the  Third  Avenue  passenger  depot  to 
warm  themselves.  While  there  he  saw  a  young  man  and 
two  women,  one  of  whom  recognized  Fitzpatrick.  The 
officer,  (Charles  Miner,  the  complainant,)  opened  the  door, 
looked  in,  and  one  of  the  women  said  jocosely  to  him,  "I 
wish  you'd  arrest  this  man."  All  hands  left,  and  deponent 
and  Fitzpatrick  looked  for  a  carriage,  but  couldn't  find  one, 
and  then  both  deponent  and  Fitzpatrick  crossed  over  the 
Harlem  bridge  home.  The  officer  used  violent  and  insult- 
ing language  to  Fitzpatrick  ;  was  afterwards  hit  by  some 
person,  and  accused  deponent  and  Fitzpatrick  of  having 
doue  it.  Deponent  was  arrested  at  his  shop  next  morning 
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by  a  police  officer  from  Harlem,  in  Mott  Haven  ;  taken 
before  Justice  McQuADE  at  Harlem  police  court,  and  sent 
by  him  to  the  court  of  special  sessions  for  trial.  His  trial 
was  reached  on  the  29th  day  of  January,  1870;  he  demanded 
a  trial  by  jury,,  which  was  refused,  and  then  and  there  was 
found  guilty  of  the  charge,  although  being  entirely  innocent 
of  it  as  aforesaid,  and  was,  thereupon,  sentenced  to  six 
months'  imprisonment  in  the  penitentiary  at  BlackwelPs 
Island.  FRANCIS  MALLON. 

Sworn  to  before  me,  this  14th  ) 
day  of  March,  1S70.  > 

PETER  L.  FEIRTT, 
Commissioner  of  deeds. 

City  and  county  of  New   York,  ss. : 

PETER  GALLAGHER,  being  duly  sworn,  says  that  he  is  a 
resident  of  Mott  Haven,  Westchester  county,  and  was 
present  when  the  above  named  Francis  Mallon  was  arrested 
on  Sunday  evening.  That  the  facts  of  the  arrest  are  as 
follows:  Deponent,  who  is  a  car-driver  on  the  Second 
Avenue  railroad  in  this  city,  was  returning  home  from 
work  about  half-past  one  o'clock,  a.m.,  and  when  about 
crossing  the  bridge,  he  heard  the  rap  of  .a  policeman's  club, 
and  turned  back  and  found  a  policeman  sitting  on  a  stoop, 
near  one  hundred  and  twenty-ninth  street,  covered  with 
mud,  with  another  policeman  standing  by,  whom  deponent 
heard  ask  the  first  what  injured  him?  He  replied  that  he 
slipped  and  fell  off  the  front  of  the  car  and  hurted  himself. 
Deponent  remained  in  that  place  about  ten  minutes,  and 
then  crossed  the  Third  Avenue  bridge  over  Harlem  river 
on  his  way  home.  After  crossing,  he  met  said  Francis 
Mallon  near  his  (Mallon's)  residence,  and  told  him  about 
the  affray,  and  asked  him  to  walk  up  the  street  and  see  it 
the  policeman  who  had  gone  ahead  had  arrested  any  one. 
He  consented,  and  with  this  deponent  walked  up  the 
Boston  road,  about  a  quarter  of  a  mile  further,  when  they 
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met  two  New  York  policemen  returning,  who  arrested 
Mallon  for  assaulting  the  officer,  and  took  him  from  West- 
chester  county,  where  they  then  were,  to  the  twelfth  pre- 
cinct in  Harlem. 

Deponent  further  says,  that  he  was  present  in  the  court 
of  special  sessions  at  the  time  the  said  prisoners  were  com- 
mitted by  Justice  BOWLING  ;  that  he  was  ready  to  testify 
as  a  witness  on  behalf  of  the  prisoners,  but  was  not  called. 
That  no  testimony  was  taken  before  said  justice  at  that 
time  against  said  prisoners.  PETER  GALLAGHER. 

Sworn  to  before  me,  this  15th  > 
day  of  March,  1870.  5 

EDWARD  J.  FENNELL, 
Commissioner  of  deeds. 

The  learned  district  attorney  (Mr,  Blunt,)  contended 
that  the  prisoners  should  not  be  discharged,  because  the 
clerk's  return  showed  that  the  prisoners  elected  to  be  tried 
at  special  sessions,  and  that  such  return  was  conclusive  in 
itself.  He  also  offered  an  able  argument  in  favor  of  the 
legality  of  the  court  as  then  constituted. 

McCuNN,  J. — In  this  case  the  prisoners  were  convicted 
by  police  Justices  DOWLING  and  BIXBY,  sitting  as  judges 
of  the  special  sessions,  of  an  assault  and  battery  upon  a 
policeman,  and  were  sentenced  to  the  penitentiary  on  the 
29th  day  of  January,  to  terms  of  six  months  each. 

They  are  now  brought  before  me  on  habeas  corpus,  and 
their  discharge  demanded  upon  two  grounds. 

First.  That  the  prisoners,  under  section  eighteen,  article 
six  of  the  state  constitution,  had  a  right  to  be  tried  by  a 
jury;  that  they  were  illegally  debarred  of  that  right, 
although  they  demanded  so  to  be  tried,  consequently  their 
conviction  and  sentence  by  the  police  magistrates  are  void. 

Second.  That  by -the  act  in  regard  to  the  special  sessions, 
passed  1865,  the  police  justices  (BOWLING  of  the  second 
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and  KELLY  of  the  sixth  judicial  district,)  who  tried  the 
prisoners  were,  by  the  very  terms  of  the  act  enabling  them 
to  hold  said  court  of  special  sessions,  debarred  from  doing 
so,  because  their  terms  of  office  having  expired  on  the  last 
day  of  December,  18G9,  they  ceased  to  be  the  judges  of 
said  court  of  special  sessions  after  the  1st  of  January,  1870, 
and  that  other  police  justices — the  justices  elected  for  said 
districts — could  not  lawfully  hold  said  court. 

As  to  the  first  ground  urged,  the  court  of  special  sessions 
is  a  court  of  limited  jurisdiction,  is  an  inferior  tribunal, 
has  no  jurisdiction  but  what  is  given  by  statute,  its  record 
or  minutes  must  show  affirmatively  that  it  has  jurisdiction, 
and  no  presumption  will  be  indulged  in  favor  or  support 
of 'such  jurisdiction — herein  differing  from  a  superior  court 
of  common  law  powers,  whose  jurisdiction  is  intended  until 
the  contrary  appears.  In  this  case,  before  the  court  of 
special  sessions  could  acquire  or  assume  jurisdiction,  and 
try  the  prisoners,  and  for  the  purpose  of  conferring  such 
jurisdiction,  it  must  appear  positively  that  the  right  of 
trial  by  jury  was  expressly  waived  by  the  prisoners,  and 
that  they  preferred  and  demanded  to  be  tried  by  the  court 
of  special  sessions,  and  this  not  appearing  in  the  papers 
certified  to  me,  by  the  clerk  of  the  court,  the  whole  pro- 
ceedings, inconsequence  thereof,  are  null  and  void.  ,  I  have 
taken  the  trouble  to  examine  all  the  minutes  and  proceed- 
ings had  before  the  •committing  magistrate,  also  all  the 

O  w  w  / 

proceedings  had  before  the  special  sessions,  taken  by  a 
stenographer  at  the  trial,  and  cannot  find  anything  contained 
therein  tending  in  the  slightest  degree  to  show  that  the 
prisoners  in  any  sense  waived  their  constitutional  right  to 
be  tried  by  a  jury  of  their  country  j  nor  can  the  defect  in 
the  trial  remedied  by  the  clerk  of  the  court  of  special 
sessions  inserting  in  the  minutes,  after  the  trial,  the  words 
"  that  after  having  been  duly  elected  to  be  tried  by  said 
court."  As  I  have  said  before,  to  enable  the  court  to  ac- 
quire jurisdiction,  it  must  appear  affirmatively,  in  the  pro- 
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ceedings  had  before  trial,  that  the  prisoners  expressly 
waived  their  right  to  a  jury.  It  will  not  do  to  ask  the 
prisoner  if  he  elects  to  be  tried  by  the  court  of  special 
sessions,  because  he  may  think,  and  reasonably  think  so, 
that  that  court  exercises  the  right  of  trial  by  jury,  and 
thereby  be  misled,  but  the  question  must  be  clearly  put  to 
him  if  he  waives  a  trial  by  jury;  and,  after  answ.ering 
"yes"  or  "no,"  that  fact  must  appear  clearly  and  affima- 
tively. 

But,  even  if  the  papers  before  me  had  shown  (which 
they  do  not)  that  the  question  had  been  put  to  said  prisoners 
as  to  whether  they,  had  waived  a  jury  or  not,  then  the 
court  of  special  sessions,  not  being  a  court  of  record,  the 
prisoners  had  a  right  to  traverse  such  a  return  and  show  its 
falsity. 

This  is  the  doctrine  held  .by  Chief  .Justice  BRON-SON,  in 
the  case  in  (5  Hill,  164.)  In  that  case  that  most  learned 
judge  said  :  "  But  the  officer  may-inquire  whether  in  truth 
there  is  any  process  of  commitment,  and  whether  it  is 
valid  on  its  face.  *  *  *  And  he  may  also  inquire  whether 
the  magistrate  had  jurisdiction,  and  this,  too,  notwithstand- 
ing the  commitment  recites  the  necessary  facts  to  give 
jurisdiction."  Again,  in  same  case,  he  says :  "No  court 
or  officer  can  acquire  jurisdiction  by  the  mere  assertion  of 
it,  or  by  falsely  alleging  the  existence  of  facts  on  which 
jurisdiction  depends."  Precisely  this  case.  Here  the 
defendants  allege  that  the  clerk  of  the  committing  magistrate 
made  a  false  return  in  stating  that  the  prisoners  elected  to 
be  tried  by  the  special  sessions  instead  of  by  a  jury,  and  in 
support  of  the  fact  that  a  false  return  was  made  they  pro- 
duced three  affidavits,  stating  positively  that  they  demanded 
a  trial  by  jury,  and  this  fact  is  not  denied.  Under  these 
circumstances,  it  is  impossible  to  sustain  these  convictions. 
(8  How.,  428;  3  Hill,  6GG,  note  p.,  39;  2  Park.  Cr.  E., 
G50;  5  Abb.,  2S1;  15  How.,  210  ;  26  Barb.,  2S.) 

As  to  the  second   ground  urged  why  I  should  set  aside 
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these  sentences,  after  a  hasty  glance  at  the  act  of  1865,  I 
can  readily  conceive  how  the  point  might  be  well  taken, 
but  as  the  first  ground  is  sufficient  for  the  release  of  the 
prisoners,  I  pass  for  the  present  its  consideration. 

The  crime  with  which  these  men  were  charged  was  so 
trifling  in  itself  that  it  seemed  to  me  not  to  merit  such 
severe  punishment. 

The  defendants  were  master  blacksmiths  and  horse-shoers, 
doing  business  in  Westchester  county,  and  had  at  all  times 
borne  a  good  character.  They  were  under  the  influence 
of  liquor  at  the  time  of  the  alleged  occurrence,  and  if  they 
did  assault  the  officer,  of  which  there  is  not  a  syllable  of 
proof,  the  assault  did  not  result  in  any  injury,  the  punish- 
ment inflicted  was  entirely  too  severe ;  a  few  days  in  the 
city  prison  would  have  been' quite  adequate;  the  six 
months  of  hard  labor  in  the  penitentiary  meted  out  to 
them  should  have  been  reserved  for  other  and  greater 
criminals. 

VOL.  XXXIX.  30 
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SUPREME  COURT. 


JOHN  A.   DE   BEMER,  receiver,  &c.,  agt.  DANIEL  DREW. 

Where  a  foreign  corporation  appears  by  its  attorney  in  the  original  action,  and  thu» 
submits  itself  to  the  jurisdiction  of  the  court  of  this  state ;  and  by  the  result  of  the 
action  of  the  court,  the  corporation  becomes  the  judgment  debtor  of  the  plaintiff 
in  that  action  ;  this  gives  the  court  power  over  its  property  and  rights  of  action 
•within  this  state,  and  brings  them  as  much  within  the  jurisdiction  of  the  court 
as  if  they  were  a  corporation  created  under  the  laws  of  this  state. 

When  a  court  of  equity  obtains  jurisdiction  of  an  action  for  any  purpose  for  which 
they  are  authorized  to  give  judgment,. they  hold  such  jurisdiction  for  every  other 
purpose  ;  but  especially  for  the  purpose  of  giving  effect  to  their  judgment. 

Where  a  foreign  corporation  never  filed  in  the  office  of  the  secretary  of  state,  any 
designation  of  a  person  upon  whom  papers  could  be  served  ;  and  there  WHS 
evidence  of  their  insolvency  or  refusal  to  pay  their  judgment  debtors ;  having 
discontinued  their  organization,  and  the  exercise  of  their  franchises ;  having  ne- 
glected to  nold  meetings  of  their  officers ;  having  sold  out  to  another  company 
their  property,  and  the  officers  of  the  company  -having  become  officers  in  a  new 
company  ;  this  alone  would  justify  the  appointment  of  receiver — even  ex  parte. 

But  in  this  case,  notice  of  the  .appointment  of  a  receiver,  was  served  upon  the 
attorney  of  the  corporation  who  appeared  in  the  action,  upon  which  judgment 
was  obtained,  and  in  such  case  this  was  good  service: 

Held,  on  demurrer,  that  the  plaintiff  was  properly  appointed  receiver;  that  he  has 
legal  capacity  to  sue ;  and  the  complaint  is  sufficient  in  its  statement  of  a  cause  of 
action. 

Fourth  District,   General  Term,  April,  1870. 

Before  POTTER,  ROSEKRANS,  JAMES,  &  BOCKES,  Justices. 

THIS  is  an  appeal  from  an  order  at  special  term,  over- 
ruling a  demurrer  to  a  complaint.  The  demurrer  specifies 
two  grounds ;  1st,  that  the  plaintiff  has  not  legal  capacity 
to  sue  5  2d  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  complaint  alleges  that  the  New  Jersey  Steam  Naviga- 
tion Company  is  a  corporation  organized  under  the  statutes  of 
New  Jersey,  and  were  engaged  as  common  carriers  between 
the  cities  of  New  York  and  Troy,  in  this  state ;  that  as 
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such  carriers,  they  undertook  to  carry  the  baggage  of  one 
Christopher  Fick,  from  New  York  to  Troy ;  that  they  lost 
his  said  baggage,  and  neglected  to  pay  him  the  value 
thereof;  that  he  afterwards  recovered  a  judgment  against 
the  said  corporation  therefor,  which  judgment  was  duly 
entered  and  perfected  in  Schenectady  county,  in  this  state, 
in  which  action  the  said  corporation  appeared  by  its 
attorney  ;  that  the  judgment  remains  in  full  force.  That  in 
November,  1867,  an  execution  was  issued  upon  said  judg- 
ment to  the  sheriff  of  the  city  and  county  of  New  York, 
in  which  county  the  said  company  had  its  place  of 
business,  and  that  the  said  sheriff  duly  returned  the  said 
writ  wholly  unsatisfied,  being  unable  to  find  any  property 
of  said  company  to  satisfy  the  same.  That  afterwards,  in 
August,  1868,  the  said  Fick  caused  a  notice  to  be  served 
on  the  said  company,  by  serving  the  same  on  the  attorney 
of  the  said  company  who  appeared  in  the  action,  and  upon 
the  said  Daniel  Drew,  who  was  the  last  presidentgof*  the 
said  company,  known  to  said  Fick,  which  notice  informed 
the  said  company  and  its  attorney  and  president,  of  the 
issuing  and  return  unsatisfied  of  the  said  execution,  and 
said  notice  also  contained  a  demand  upon  the  said  com- 
pany and  its  president  and  attorney,  that  it  should  forth- 
with apply  its  property  or  so  much  thereof  as  should  be 
necessary,  to  the  satisfaction  of  said  judgment;  that  no 
compliance  was  made  with  such  demand  ;  and  that  on  the 
3d  of  October,  1868,  an  order  was  obtained  at  a  special 
term  of  the  supreme  court,  held  at  Schenectady,  upon 
affidavits,  stating  among  other  things  the  facts  above  men- 
tioned, and  also,  that  the  company  had  never  filed  any 
designation  of  any  person  upon  whom  papers  or  process 
could  be  served  in  the  office  of  the  secretary  of  state ;  that 
there  was  at  least  one  other  judgment  against  said  company, 
upon  which  execution  had  been  issued  and  returned  wholly 
unsatisfied ;  that  said  company  had  never  continued  its 
organization,  or  to  exercise  its  franchises;  had  neglected  to 
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hold  any  meeting  of  its  officers,  -and  that  there  were  no 
officers  left  to  manage  its  affairs,  except  such  as  might  be 
holding  over  from  a  term  long  expired.  That  said  order 
to  show  cause  was  made  returnable  at  a  special  term  to  be 
held  at  Schenectady  on  the  10th  day  of  October,  1868, 
and  the  said  order  also  required  the  said  company  to  show 
cause  why  a  receiver,  of  its  property  should  not  be  ap- 
pointed; that  said  order  and  affidavits  were  duly  served 
upon  the  said  attorney  pursuant  to  the  directions  of  said 
order.  That  said  special  term  on  the  day  last  mentioned, 
and  by  its  order  appointed  the  plaintiff  the  receiver  of  all 
the  property  of  the  said  company,  both,  legal  and  equitable ; 
that  said  receiver  immediately  duly  qualified  and  gave 
security  as  required  by  said  order,  and  now  is,  and  was,  and 
since  the  said  10th  day  of  October,  1868,  hath  been  such 
receiver,  and  was  vested  with  all  the  title  of  its  property, 
and  was  entitled  to  the  possession  thereof,  and  that  after- 
wards, and  before  the  3d  of  March,  1869,  the  said  order  so 
appointing  him  receiver,  was  duly  served  on  both  the  said 
attorney  and  the  defendant  in  this  action,  who  then  was 
president  of  said  company,  as  aforesaid,  and  that  no  other 
person  has  ever  since  been  elected  president  thereof. 

The  plaintiff  further  alleged  upon  information  and  belief, 
that  for  several  years  prior  to  December,  1864,  the  said 
company  owned  large  amounts  of  property  of  divers  kinds, 
and  among  other  things,  the  whole  or  a  large  interest  in 
two  vessels,  one  was  the  Francis  Skiddy;  that  the  said 
company  through  the  defendant  then  its  agent  and  principal 
officer,  in  the  fall  of  1864,  sold  to  another  company  such 
of  its  property  as  then  remained,  and  the  defendant  became 
and  was  the  president,  or  one  of  the  principal  officers  of 
said  new  company ;  and  that  by  means  of  the  sale,  the 
defendant  received  large  amounts  of  money  or  property, 
for  the  property  so  sold  to  the  said  new  company,  which,  or 
the  avails  of  which,  he  now  has ;  and  that  he  is  largely  in- 
debted to  the  New  Jersey  Steam  Navigation  Company  there- 
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for;  that  he  was  also  a  large  stockholder  in  said  last  named 
company.  That  the  plaintiff  since  his  appointment  as 
receiver,  has  caused  demand  to  be  made  upon  the  defendant 
that  he  deliver  to  the  plaintiff,  all  the  property,  or  the 
avails  thereof  in  his  hands,  or  under  his  control,  which 
was  of  the  first  mentioned  company  ;  but  he  has  neglected 
and  refused,  and  now  neglects  and  refuses  to  do  so.  The 
plaintiff  demands  that  the  defendant  be  ordered  and  re- 
quired to  account  to  the  plaintiff  for  the  property  which 
was  of  the  said  New  Jersey  Steam  Navigation  Co.,  at  the 
close  of  the  business  of  1864,  and  particularly  of  that  which 
carne  to  his  hands;  and  that  he  may  be  compelled  to  deliver 
the  same,  or  the  avails  thereof,  or  pay  its  value  to  the 
plaintiff;  and  that  the  plaintiff  may  have  judgment  for  such 
delivery  or  for  the  value  thereof. 

J.  L.  HILL,  for  plaintiff. 
CHARLES  JONES,  for  defendant. 

By  the  court,  POTTER,  J. — The  receiver  in  this  case  was 
appointed  in  the  original  action,  which  was  against  a  foreign 
corporation,  after  judgment,  and  upon  proceedings  supple- 
mentary to  the  execution.  By  Chap.  2  Title  9,  Sec.,  292 
of  the  Code,  it  is  provided,  that  when  an  execution  against 
the  judgment  debtor,  issued  to  the  sheriff  of  the  county 
where  he  has  a  place  of  business,  is  returned  unsatisfied,  in 
whole  or  in  part,  the  judgment  creditor,  at  any  time  afrer 
such  return  made,  is  entitled  to  an  order  from  a  judge  of 
the  court,  requiring  such  judgment  debtor  to  appear  and 
answer  concerning  his  property,  &c.,  such  an  order  was 
not  made.  But  section  298  of  the  same  chapter  has  this 
additional  provision.  ''The  judge  may  also,  by  order,  ap- 
point a  receiver  of  the  property  of  the  judgment  debtor  in 
the  same  manner,  and  with  like  authority  as  if  the  appoint- 
ment was  made  by  the  court  according  to  section  244." 

Section  244,  is  in  chapter  5,  of  title  VII.,  of  the  Code, 
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which  treats  of  "  provisional  remedies  in  civil  actions/7  and 
provides  in  subdivision  4  of  that  section,  that  in  cases  after 
judgment,  when  a  foreign  corporation  has  been  dissolved, 
or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights,  a  receiver  may  be  appointed. 
Such  are  the  powers  conferred  by  the  provisions  of  the  Code, 
as  to  the  appointment  of  receivers  for  judgment  debtors 
generally,  and  in  cases  of  foreign  corporations.  In  this  re- 
spect the  Code  is  a  remedial  statute,  and  is  to  be  carried 
out  so  as  to  advance  and  secure  the  object  of  its  enactment. 
This  foreign  corporation  appeared  by  its  attorney  in  the 
original  action,  and  thus  submitted  itself  to  the  jurisdiction 
of  the  court  of  this  state,  and  by  the  result  of  the  action 
of  the  court,  the  corporation  became  the  judgment  debtor 
of  the  plaintiff  in  that  action,  and  this  gave  the  court 
power  over  their  property  and  rights  of  action  within 
this  state,  and  brought  them  as  much  within  the  juris- 
diction of  the  court  as  if  they  were  a  coporation  under  the 
laws  of  this  state.  (Dart  agt.  Farmer's  Sank  of  Bridgeport, 
27  Barb.,  337,  343.)  The  fact  that  they  are  a  foreign 
corporation,  does  not  relieve  them  from  the  status  of  being 
from  "judgment  debtors,"  nor  that  provision  contained  in 
the  2d  and  3d  subdivisions  of  section  244,  which  apply  in 
general  terms  to  all  judgment  debtors,  when  as  in  this 
case,  an  execution  has  been  returned  unsatisfied,  and  the 
judgment  debtor  refuses  to  apply  his  property  in  satisfac- 
tion of  the  judgment.  The  4th  subdivision  of  section  244,  is 
merely  cumulative  to  the  2d  and  3d,  and  includes  corpora- 
tions domestic  and  foreign,  and  the  appointment  of  receivers 
for  them,  in  the  cases  provided  in  the  Code,  and  by  the 
special  statutes,  either  before  or  after  judgment ;  and  being 
cumulative,  does  not  change  the  general  powers  conferred 
by  the  second  and  third  subdivisions  of  the  same  section, 
which  apply  to  all  judgment  debtors — when  the  object  of 
the  action  is  only  to  carry  the  judgment  of  the  court  into 
effect.  It  is  a  universal  rule  with  a  court  of  equity,  never 
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to  permit  injustice  to  be  done,  or  a  wrong  to  go  unrndressed 
upon  mere  technical  objections,  if  the  court  have  jurisdic- 
tion of  the  subject  matter  and  of  the  parties,  especially  if 
such  injustice  lies  in  the  way  of  the  enforcement  by  the 
court  of  their  own  judgment.  No  good  reason  is  per- 
ceived, why  a  corporation  judgment  debtor,  domestic  or 
foreign,  should  be  permitted  to  escape  the  proper  execution 
of  a  judgment  of  this  court  more  than  a  private  individual. 
The  statute  being  general  in  its  terms  as  to  all  judg- 
ment debtors,  it  is  but  a  fair  and  rensonable  construction 
to  be  given  to  remedial  statute,  that  it  includes  all  persons  ; 
corporations  are  not  excepted  in  terms,  and  ought  not  to  be 
in  practice. 

Even,  before  the  Code,  there  was  a  statute  provision  by 
which  the  chancellor,  (now  the  supreme  court,)  was  gi.ven 
jurisdiction  over  directors,  managers,  and  other  trustees  and 
officers  of  corporations  ;  among  other  things,  to  compel  them 
to  account  for  their  official  conduct  in  the  management  and 
disposition  of  the  funds  and  property  committed  to  their 
charge,  and  to  decree  and  compel  payment  by  them  to  its 
creditors,  of  money  or  property  they  have  acquired  to  them- 
selves, or  transferred  to  others.  (2  Rev.  Stat,  462,  <$  41, 
33,  3  Vol.  5  Ed.,  762.)  True,  the  court  in  this  state  cannot 
regulate  the  internal  affairs  of  a  foreign  corporation,  nor 
enforce  any  remedy  beyond  the  bounds  of  the  state  ;  they 
cannot  annul  or  forfeit  their  charters,  but  they  can,  and  it 
is  their  duty,  to  provide  for  the  collection  of  debts  against 
them,  when  they,  or  their  property  within  the  state,  are 
brought  within  the  jurisdiction  of  the  court  of  the  state. 
(Howell  agt.  Chicago  and  N.  W.  R.R.  Co.,  51  Barb.,  383.) 
I  do  not,  however,  with  all  my  respect  for  the  court, 
whose  decision  I  have  cited,  concur  with  them  in  holding 
that  the  provisions  of  the  Code  was  not  intended  to  extend 
the  power  of  the  court  over  foreign  corporations  further 
than  it  existed  before  ;  but  on  the  contrary,  I  think  it  was 
expressly  intended  to  give  a  new,  and  more  simple  and  ap- 
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propriate  method  of  bringing  them  in  subjection  to  our  laws. 
Before  the  Code,  foreign  corporations  could  only  be  proceeded 
against  by  attachment  against  their  property  for  the  collec- 
tion of  a  debt,  or  for  the  redress  of  a  wrong.  By  the  127th 
section  of  the  Code,  civil  actions  can  now  be  commenced 
against  them,  as  against  all  other  persons,  by  summons, 
and  jurisdiction  of  them  and  their  property  can  be  obtained 
by  the  publication  of  the  summons,  upon  an  order  of  the 
court,  whenever  they  have  property  within  the  state,  or 
when  the  cause  of  action  arises  within  the  state,  (§  ]  35.) 

I  do  not  think,  as  is  claimed  by  the  defendant's  counsel,  that 
the  only  power  possessed  by  the  court  to  appoint  a  receiver 
is  conferred  by  the  244th  section  of  the  Code.  The  court 
had  full  and  perfect  jurisdiction  over  the  defendant,  by  their 
appearance  in  the  action  by  their  attorney,  and,  as  well 
by  the  statutes,  as  by  an  inherent  power  which  the  court 
possess,  to  enforce  its  own  judgments.  They  can  compel 
the  payment  of  the  claim  by  any  of  the  methods  known  to 
a  court  of  equity  for  that  purpose.  When  a  court  of 
equity  obtains  jurisdiction  of  an  action  for  any  purpose  for 
which  they  are  authorized  to  give  judgment,  they  hold 
such  jurisdiction  for  every  other  purpose}  but  especially 
for  the  purpose  of  giving  effect  to  their  judgment.  There 
is,  therefore,  no  force  in  the  objection  that  the  court  had 
no  power  or  jurisdiction  to  appoint  a  receiver.  If  the 
court  erred  in  a  question  of  practice,  in  appointing  a 
receiver,  while  possessing  jurisdiction  in  the  action  and  of 
the  parties,  the  appointment  is  not  void  ;  relief  can  only  be 
obtained  in  such  case,  by  an  appeal  and  review  directly 
from  the  order  appointing  him  ;  it  cannot  be  taken  advan- 
tage of  collaterally.  The  cases  cited,  showing  that  the 
better  practice  in  appointing  receivers  is  upon  bill  filed, 
are  cases  before  the  practice  established  by  the  Code,  or 
before  the  practice,  under  the  Code  was  fully  established. 
But  if  we  were  at  liberty,  in  this  collateral  way,  to  review 
the  order  appointing  a  receiver,  the  objection  that  no  ap- 
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pointment  could  be  made  without  notice  to  the  party 
interested,  except  in  certain  extraordinary  cases  which 
do  not  exist  in  this,  is  not  well  taken.  First,  this  comes 
clearly  within  the  extraordinary  class  of  cases  where  it  is 
allowed. 

The  defendant  had  never  filed  in  the  office  of  the 
secretary  of  state,  any  designation  of  a  person  upon  whom 
papers  could  be  served.  There  was  evidence  of  their  in- 
solvency or  refusal  to  pay  their  judgment  debtors;  they 
had  discontinued  their  organization  and  the  exercise  of 
their  franchises.  They  had  neglected  to  hold  meetings  of 
their  officers ;  they  had  sold  out  to  another  company  their 
property,  and  the  officers  of  the  defendant  had  become 
officers  in  the  new  company,  and  one  of  them,  to  wit,  the 
president  of  the  defendant,  had  become  the  president  of 
the  new  company  and  had  the  avails  of  the  sale  of  the 
defendant's  property  then  in  his  possession.  This  surely, 
ought  to  be  regarded  as  an  extraordinary  and  exceptional 
case,  and  alone,  I  think,  would  justify  the  appointment  of 
a  receiver,  even  ex  parte.  (Sanford  agt.  Sinclair,  8  Paige, 
373 ;  People  agt.  Norton,  I  Id.,  17 ;  Howe  agt.  Duel,  43 
Barb.,  508.) 

Nor  is  the  objection  good  that  there  was  no  legal 
notice  of  the  appointment  of  receiver  given  to  the  party 
interested.  The  notice  was  served  upon  the  attorney  of 
the  defendant  who  appeared  in  the  action,  upon  which 
judgment  was  obtained.  In  such  a  case,  this  was  good 
service.  (Flynn  agt.  'Bailey,  50  Barb.,  77  ;  Pitt  agt. 
Damson,  37  N.  Y.  E.,  235.)  In  the  last  cited  case  this 
question  was  fully  examined,  and  the  rule  then  laid  down 
covers  this  case.  It  is  this :  "  Where  the  proceeding  is  to 
enforce  a  civil  remedy,  the  party  in  default  has  already  had 
the  opportunity  of  contesting  his  liability  to  perform  what 
the  proceeding  seeks  to  compel  him  to  perform,  and  such 
proceeding  in  effect,  is  but  an  execution  of  the  judgment 
against  him."  "  His  obligation  has  been  established  by  the 
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judgment  in  regard  to  which  he  has  been  heard,  and  this 
proceeding  is  merely  to  enforce  the  fulfillment  of  that  obliga- 
tion." It  is  distinguished  from  a  proceeding  to  uunish  for 
criminal  contempts,  since  the  statute,  and  the  party  should 
be  allowed  to  regard  the  attorney  as  continuing,  until  the 
satisfaction  of  the  judgment  under  such  proceedings,  unless 
notice  of  change  to  the  contrary,  has  been  given.  This 
ought  more  especially  to  be  the  rule,  when  the  party  is 
a  foreign  corporation,  and  when  other  service  is  either 
impossible  or  difficult.  (See  Drury  agt.  Eussel  27  How., 
130,  and  Fish  agt.  Hastings,  1  Hill  660.)  If  we  are 
right  in  these  views,  the  plaintiff  was  properly  appointed 
receiver,  has  legal  capacity  to  sue,  and  the  complaint  is 
sufficient  in  its  statement  of  a  cause  of  action.  The  result 
is  the  order  of  the  special  term  overruling  the  demurrer, 
must  be  affirmed  with  costs. 
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N.  Y.  SUPERIOR  COURT. 

MARTIN  L.  TOWNSEND,  plaintiff  and  respondent,  agt.  MOR- 
TIMER HENDRICKS,  HARMON  HENDRICKS  and  LAZARUS 
LISSBERGER,  defendants  and  appellants. 

Where  the  gist  of  the  action,  as  stated  in  the  complaint,  is  for  the  recovery  back  of 
moneg  not  voluntarily  paid  with  a  knowledge  of  the  facts,  it  is  referable,  although 
false  and  fraudulent  representations  are  charged  in  the  complaint  and  denied  ill 
the  answer,  a  long  account  being  involved  in  the  issues.  (SPEXCEE,  J.  dissenting. 
Holding  that  the  court  has  no  power  to  make  a  compulsory  reference  in  cases  sounding 
in  tort,  like  tlie  present .) 

General  Term,  May,  1870. 

Before  BARBOUR,  Ch.  J.,  and  FREEDMAN  and  SPENCER,  JJ. 

APPEAL  by  defendants  from  an  order  made  at  special 
term,  on  the  llth  of  April,  1870,  referring  the  action  and 
all  the  issues  therein,  to  a  referee  to  hear  and  determine  the 
same. 

JOHN  L.  HILL,  for  plaintiff. 

C.  M.  DA  COSTA,  for  defendants. 

FREEDMAN,  J. — The  complaint  sets  forth  two  contracts 
between  the  parties  for  the  purchase  of  400,000  pounds  of 
ingot  copper,  and  several  supplemental  agreements  whereby 
the  defendants  undertook  to  advance  the  purchase  money 
to  store  the  copper  and  carry  the  same,  as  it  is  usually 
called,  at  the  option  and  for  account  of  plaintiff,  and  sub- 
ject to  his  order.  Charging  him  therefor  the  usual  and 
customary  expenses  for  storage,  insurance,  and  interest  on 
the  money  advanced;  that  from  time  to  time  defendants 
reported  to  plaintiff  progress  in  the  performance  of  the  va- 
rious agreements  on  their  part,  and  that  upon  the  faith  of 
each  successive  report  plaintiff  paid  to  defendants  certain 
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moneys  amounting  in  the  aggregate  to  $25,000  towards  the 
performance  of  said  agreements  on  his  part;  that  all  the 
representations  made  by  the  defendants  from  time  to  time 
as  to  performance  on  their  part  were  untrue,  and  made 
with  intent  to  deceive  and  defraud  plaintiff;  that  defendants 
did  not  perform  the  contracts  or  any  of  the  agreements  on 
their  part.  That  before  the  commencement  of  the  action, 
upon  discovering  the  false  and  fraudulent  acts  and  repre- 
sentations of  the  defendants,  the  plaintiff  duly  demanded  of 
them  the  repayment  of  the  several  sums  of  money  paid  by 
him  on  account,  but  that  they  refused  ;  plaintiff  prays  judg- 
ment for  the  return  of  the  $25,000  paid  by  him. 

The  defendants  by  their  answer  deny  the  fraud  and  mis- 
representations charged,  and  set  up  full  performance  on 
their  part  of  an  agreement  by  plaintiff  to  maintain  in  their 
hands  a  margin  of  four  cents  per  pound;  non-performance 
on  the  part  of  plaintiff;  a  sale  of  the  copper  for  plaintiff's 
account,  upon  due  notice  to  him;  and  as  a  counter-claim  a 
balance  of  $1,031  07,  due  from  plaintiff  to  defendants  on 
account  of  moneys  advanced,  expenses  incurred,  commis- 
sions, insurance  and  interest,  for  which  they  demand  an 
affirmative  judgment  against  the  plaintiff. 

The  plaintiff,  by  his  reply,  puts  in  issue  all  the  material 
facts  relied  upon  as  constituting  the  said  counter-claim. 

Upon  the  hearing  of  the  motion  for  reference  founded 
upon  affidavits,  the  pleadings,  and  the  defendant's  bill  of 
particulars,  the  learned  judge  at  special  term  found  as  mat- 
ter of  fact  that  the  trial  of  the  issues  necessarily  raised  by 
the  pleadings,  involved  a  long  account  within  the  meaning 
of  "§>  271  of  the  Code,  and  thereupon  granted  plaintiff's 
motion  for  a  reference  of  all  the  issues,  to  hear  and  deter- 
mine the  same.  According  to  the  decision  of  Batchelor  agt. 
The  Albany  City  Ins.  Co.,  (37  How.,  399,)  this  determina- 
tion of  the  special  term  will  be  held  final  and  conclusive; 
especially  as  it  has  been  the  law  of  this  court  almost  since 
the  adoption  of  the  Code,  that  a  reference  may  be  ordered 
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in  an  action  sounding  in  tort,  where  the  trial  of  the  issue  of 
fact  will  require  the  examination  of  a  long  account,  (Shel- 
don agt.  Wood.  3  Sand/.,  739.)  The  case  last  cited  was 
decided  with  the  concurrence  of  the  entire  court. 

The  appellants  have  argued,  however,  that  even  if  section 
271  of  the  Code  can  be  construed  to  authorize  the  compul- 
sory reference  of  all  the  issues  in  an  action  sounding  in  tort, 
in  which  any  one  of  the  issues  does  not  involve  the  examin- 
ation of  a  long  account,  such  construction  would  render  the 
said  sectionunconstitutional  and  void,  as  contravening  art.  1, 
§  2,  of  the  Constitution  of  1S46,  which  provides: 

"The  trial  by  jury,  in  all  cases  in  which  it  has  been 
heretofore  used,  shall  remain  inviolate  forever.  But  a  jury 
trial  may  be  waived  by  the  parties  in  all  civil  cases,  in  the 
manner  to  be  prescribed  by  law." 

This  point  was  not  raised  in  the  cases  above  named.  It 
is  now  advanced,  as  I  believe,  for  the  first  time,  but  in  my 
judgment  does  not  necessarily  enter  into  the  decision  of 
this  case. 

The  complaint  is  not  a  complaint  for  a  mere  naked  tort, 
in  an  action  in  which  damages  for  the  wrong  are  sought  to 
be  recovered;  but  it  contains  a  statement  of  facts  which 
show  that  plaintiff's  payments  were  not  voluntary  ones 
with  knowledge  of  the  facts,  and  that  for  this  reason,  he  is 
entitled  to  recover  back  the  amount  paid.  This  state  of 
facts,  according  to  the  decision  of  the  court  of  appeals,  in 
Byxbie  agt.  Wood,  (24  N.  Y.,  610,)  does  not  necessarily  re- 
quire an  action  to  be  brought  for  the  tort,  even  if  it  allows 
one  so  to  be  brought;  such  facts  always  raise  in  law  the  im- 
plied promise,  which  was  the  contract — cause  of  action  in 
indebitatus  assumpsit,  for  money  had  and  received. 

Under  the  Code,  this  implied  promise  is  treated  as  a  fic- 
tion and  the  facts  (out  of  which  the  prior  law  raised  the 
promise)  are  to  be  stated  without  any  designation  of  a  form 
of  action  and  the  law  gives  such  judgment  as,  being  asked 
for,  is  appropriate  to  the  facts. 
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If  the  plaintiff  in  the  case  at  bar,  shall  show,  as  he  may 
do  under  his  complaint,  that  the  defendants  never  entered 
upon  a  performance  and  that  in  consequence  he  demanded 
back  his  money,  which  was  refused,  the  allegations  of  fraud 
pleaded  as  matter  of  aggravation  do  not  affect  the  main  issue. 

It  will  also  be  seen  that  the  issue,  the  trial  of  which  re- 
quires the  examination  of  a  long  account,  has  been  raised 
and  forced  into  the  case  by  the  appellants. 

The  case,  therefore,  is  not  one  which  calls  upon  the 
court  to  adjudge  an  act  of  the  legislature  void  in  which  the 
the  bench  and  bar  have  acquiesced  for  over  twenty  years. 

The  order  should  be  affirmed  with  $10  costs. 

BARBOUR,  Ch.  J.,  concurred. 

SPENCER,  «/".,  dissenting. — My  associates  at  this  general 
term  have  decided  to  sustain  this  order  of  reference  appealed 
from. 

I  agree  with  them  as  to  the  convenience  and  policy  of  com- 
pelling parties  to  take  a  reference  in  cases  where  the  exam- 
ination of  a  long  account  is  necessary.  I  believe  it  to  be 
greatly  for  the  interest  of  the  courts  and  of  suitors  that  a 
reference  should  be  ordered  in  all  such  cases. 

I  differ  with  my  associates  in  regard  to  the  power  of  the 
court  to  make  a  compulsory  reference  in  cases  sounding  in 
tort,  or  (according  to  old  divisions)  in  an  action  liex  delicto" 
and  upon  due  consideration  of  this  case,  I  conclude  that  it 
is  an  action  of  that  class. 

In  a  like  case  before  me  at  special  term,  I  held  that  I  had 
no  power  to  order  a  reference  without  consent  of  parties. 
That  a  party  objecting  had  the  constitutional  right  to  a 
trial  by  jury,  and  that  it  must  be  preserved  to  him,  and 
upon  further  consideration  of  the  same  constitutional  point 
in  this  case,  I  hold  that  a  compulsory  order  of  reference 
should  not  have  been  made,  and  the  order  of  the  special 
term  should  be  reversed. 
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COURT  OF  APPEALS. 

MORGAN  A.  WHITE,  respondent,  agt.  THE  DELAWARE, 
LACKAWANNA  and  WESTERN  RAILROAD  COMPANY,  ap- 
pellant. 

Submitted  October  9,  1869,  and  decided  December  22,  1869. 

APPEAL  from  judgment  entered  in  Tioga  county,  in 
favor  of  the  respondent  against  the  appellant,  for  $1,272  47, 
for  destruction  of  lumber  of  the  plaintiff  by  fire,  alleged  to 
have  been  kindled  by  defendant's  negligence. 

The  cause  was  tried  at  the  Tioga  circuit,  and  a  verdict 
rendered  for  the  plaintiff.  The  defendant  moved  for  a  new 
trial  at  special  term,  which  was  denied.  The  defendant 
then  appealed  from  that  order  to  the  general'  term  of  the 
supreme  court,  in  the  seventh  district,  where  the  order 
denying  a  new  trial  was  affirmed.  "  Judgment  was  then 
entered  on  the  verdict,  from  which  the  defendant  appealed 
directly  to  this  court. 

^ 

DANA,  BEERS  &  HOWARD,  for  appellants. 
GEORGE  SIDNEY  CAMP,  for  respondent. 

By  the  court. — This  appeal  must  be  dismissed.  The 
judgment  is  a  judgment  entered  upon  the  determination  of 
the  special  term.  It  is  not  a  general  term  judgment. 

Appeal  dismissed. 


NOTE. — We  find  the  above  case  printed  in  a  newspaper,  recently.  If  it  is  correctly 
reported  it  presents,  what  would  seem  to  be  a  new  question  of  practice  in  that 
court.  The  appeal  is  dismissed  as  appears,  on  the  ground,  that  it  is  not  a  general 
term  judgment..  Why  id  it  not  u.  general  term  judgment)  Suppose  the  genera] 
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term  had  granted  a  new  trial  ;  would  that  be  any  more  an  actual  determination 
by  the  general  term,  in  other  words,  a  judgment  of  the  general  term,  than  denying 
a  new  trial  would  be?  In  Vallon  agt.  National  Loan  Fund,  &c.,  (19  How.,  515,) 
it  was  held,  that  "  an  appeal  by  defendant  from  an  order  denying  a  motion  for  a 
new  trial,  without  an  order  to  stay  plaintiff's  proceedings,  or  by  giving  security  to 
stay,  does  not,  per  se  preclude  the  plaintiff  from  entering  a  regular  judgment.  But 
the  entry  of  judgment  does  not  affect  the  appeal  from  the  order.  The  general  term 
decision  of  affirmance  on  such  an  appeal,  is  itself  appealable  to  the  court  of  appeals, 
just  as  well  as  if  no  judgment  had  been  entered."  Perhaps  there  may  be  some 
recent  amendment  to  the  Code,  which  we  have  not  seen,  that  authorizes  the  above 
practice  ;  but  under  the  views  we  entertain  of  the  subject,  we  are  anable  to 
discover  why  an  order  of  the  general  term  affirming  an  order  of  the  special  term 
denying  a  new  trial,  is  not  a  final  adjudication  of  the  general  term,  which  authorizes 
an  appeal  to  the  court  of  appeals.  If  after  the  decision  of  the  general  term,  the 
judgment  which  is  entered  on  the  verdict,  is  to  be  considered  a  judgment  of  the 
special  term  merely,  from  which  an  appeal  will  not  lie  to  the  court  of  appeals, 
the  defeated  party  ought  to  appeal  again  to  the  general  term,  and  try  another 
decision  of  the  general  term,  and  endeavour  to  procure  a  final  adjudication  which 
the  court  of  appeals  will  recognize  as  appealable  to  that  court.  For  if  the  court  of 
appeals  decide  that  the  judgment  is  a  special  term  judgment  only,  notwithstanding 
the  decision  at  general  term,  it  is  good  authority  for  bringing  another  appeal 
general  term  —  the  decision  of  the  latter  being  no  bar  to  another  appeal.  —  REP. 
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SUPREME    COURT. 

PHINEAS    ABBE,    appellant,   agt.     ETHAMER    A.     ALLEN, 
respondent. 

Where  the  plaintiff  agreed  with  the  defendant  to  furnish  three  substitutes  for  the 
plaintiff's  three  sons,  who  were  subject  to  draft  in  the  war,  during  1864.  for 
which  the  plaintiff  paid  the  defendant  $1,500  for  each,  in  cash,  and  the  plaintiff 
was  to  have  the  town  and  county  bonds,  which  were  then  paying  together, 
$1.590  bounty  per  man  : 

Held,  that  under  a  resolution  of  the  board  of  supervisors  of  the  connty,  "  thar  here- 
after the  sum  of  $23,  be  paid  to  any  person  for  ettch  volunteer  enlisted  by  him 
within  the  county,  after  being  received  and  mustered  in,  and  credited  on  the 
quota  of  the  county,  or  of  any  sub-district  therein,"  the  defendant  was  entitled 
to  this  sum  of  $25,  for  each  of  the  three  sons  of  the  plaintiff  ($~5.)  And  no  part 
of  it  belonged  to  the  plaintiff,  as  bounty  money.  It  was  '•  haud  money,"  to  which 
the  defeudaiit  was  solely  entitled,  and  not  bounty  money. 

IN  September,  1864,  the  appellant  desired  to  procure 
three  substitutes  for  his  three  sons,  who  were  subject  to 
draft,  (then  imminent,)  and  at  Utica  applied  to  respondent 
for  the  same.  A  verbal  agreement  was  made  that  respond- 
•  ent  \*as%to  furnish  and  enlist  three  men,  as  substitutes  for 
eaid  three  sons,  for  which  respondent  should  have  $1,500 
each,  viz.  :  $4,500 ;  and  appellant  was  to  have  the  town 
and  county  bonds  paid  as  bounties.  The  towns  in,  and 
county  of,  Oneida,  were  then  paying  together  $1,500  bounty 
per  man,  in  bonds. 

In  July  preceding  the  agreement,  (1864,)  the  board 
of  supervisors  of  Oneida  county  passed  a  resolution  as 
folio  ws: 

"  Resolved,  That  hereafter  the  sum  of  $25  be  paid  to 
any  person  for  each  volunteer  enlisted  by  him  within  the 
countv,  afier  being  received  and  mustered  in?  and  credited 
*  You  XXXIX.  31 
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on  the  quota  of  Oneida  county,  or  of  any  sub-district 
therein." 

The  respondent,  under  the  agreement,  enlisted  the  three 
substitutes,  had  them  received  and  mustered  in  at  Utica, 
and  credited  on  the  quota  of  Oneida  county — received  from 
appellant  cash  $4,500,  the  appellant  receiving  the  town  and 
county  bonds  to  the  same  amount,  $4,500. 

Subsequently,  (in  the  month  of  October,  1864.)  the  re- 
spondent, under  the  aforesaid  resolution  of  the  board  of 
supervisors,  received  $25  each  for  said  three  men,  as  being 
the  person  who  had  enlisted  them,  making  $75.  The  ap- 
pellant brings  this  action  to  recover  the  $75,  as  "  bounty" 
due,  payable  and  going  to  him  under  the  agreement. 

As  appears  by  his  report,  the  referee  found,  "  that  the 
sum  of  $75  thus  received  by  the  defendant,  (respondent,) 
was  no  part  of  the  bounties  to  which,  by  the  agreement  of 
the  parties,  the  plaintiff  was  entitled  to  receive  on  the 
mustering  in  and  crediting  of  the  three  substitutes  provided 
by  the  defendant,  (respondent.)  as  herein  above  stated,  but 
that  the  same  was  'hand  money'  as  it  was  called,  to  which 
the  defendant  (respondent)  was  solely  entitled."  Judgment 
was  ordered  in  favor  of  respondent  for  costs,  and  duly 
entered,  from  which  appellant  appeals. 

JOHNSON  and  PKESCOTT,  for  respondent. 

1.  There  appears  only  one  exception  on  the  trial  as  to 
competency  as  evidence  of  the  resolution  of  the  board  of 
supervisors. 

It  is  believed  this  exception  is  not  relied  upon  and  will 
not  be  urged. 

It  was  necessary  and  proper  evidence  to  be  received  by 
the  referee  in  construing  the  agreement,  as  claimed  by  the 
appellant,  to  determine  whether  the  $75  claimed  was 
"bounty,  and  by  the  agreement,  belonged  to  the  appellant. 

In  any  event  it  was  proper,  wholly  discretionary,  and  the 
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referee  was  the  sole  judge  of  its  competency.     (S  Watts  R., 
227 ;  1  Bowler's  Law  Die.,  256.) 

The  entire  absence  of  exceptions  to  referee's  report, 
no  question  for  review.  (6  N.  Y.,  233;  11  N.  Y.,  416; 
14  N.  J.,  310.) 

II.  The  issue  in  this  case  was  wholly  a  question  of  fact, 
and  the  decision  of  the  referee  is  final. 

The  claim  is  made  on  the  part  of  the  appellant,  that  he 
"  was  to  have  all  the  bounty,"  and  that  the  $75  being 
bounty,  under  the  agreement,  it  is  his.  It  appears, 
that  he  wanted  respondent  u  to  take  the  town  and  county 
bonds."  "  He,  (respondent)  said  they  were  '  not  paying 
the  money  on  the  town  and  county  bonds,  and  wanted  I 
(appellant)  should  furnish  the  mqney  and  take  the  bonds/ 
I  (appellant)  was  to  have  all  the  bounty." 

It  is  evident  from  this,  that  at  the  time  of  the  agreement, 
agreement,  or  word  u  bounty,"  was  the  u  town  and  county 
bonds,"  which  were  the  same  in  amount  he  paid  respondent 
all  that  appellant  supposed  included  by  the  terms  of  the 
in  cash.  This  also  appears  from  the  fact  he  at  first  furnished 
respondent  with  papers  to  get  the  $75  (now  claimed,) 
making  no  claim  for  same  until  afterwards.  The  respond- 
ent swears,  "I  told  him  if  he  would  take  the  county  and 
town  bonds,  and  furnish  the  money,  I  would  put  in  the 
three  men  (substitutes)  for  the  bounties,  and  he  would  not 
be  anything  out.  'Soon  after  he  said,  put  them  in  for  me, 
I  will  furnish  the  money  and  take  the  bonds.'" 

Here  was  a  conflict  as  to  the  terms  of  the  agreement, 
making  it  a  question  of  fact,  whether  by  it  the  appellant 
was  to  have  all  the  bonds  or  all  the  bounty.  The  evidence 
sustains  the  finding  of  the  referee  and  it  is  final.  (^V.  Y. 
Car.  Oil  Co.  agt.  Richmond,  6  Bosw.,  214;  Alger  agt.  Hay- 
mond,  7  Bosiv.,  418  ;  Grant  agt.  Morse,  22  N.  Y.,  323  ; 
Bishop  agt.  Main,  17  How.,  162.) 

III.  The  appellant  could  not  have  recovered  in  this  ac 
tion  upon  his  own  testimony. 
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The  appellant  makes  claim  to  the  $75  as  "bounty" 
it  is  believed  this  appeal  is  only  brought  to  have  an 
appellate  decision  of  whether  the  $75  claimed  was 
"  bounty." 

The  referee  expressly  finds  that  respondent  was  "entitled" 
to  receive  the  $75,  and  that  it,  (the  $75)  was  "no  part  of 
the  bounties  to  wh\ch  by  the  agreement  of  the  parties  the  plain- 
tiff (respondent)  was  entitled  to  receive" 

It  is  submitted  that  as  between  these  parties  the  question 
of  whether  the  $75  was  bounty  or  not,  was  thus  made  a 
question  of  fact,  and  the  decision  is  final. 

But  it  will  be  claimed  that  the  decision  involves  the  legal 
definition  of  the  word  "  bounty,"  and  whether  or  not  ap- 
plicable to  the  $75. 

Bouvier's  Laiv  Dictionary  (Vol.  1,  189,)  defines  "bounty, 
a  sum  of  money  or  other  thing,  given,  generally  by 
the  government,  to  certain  persons,  for  some  service 
they  have  done,  or  are  about  to  do  to  the  public.  'As 
bounty  upon  the  culture  of  silk  ;  the  bounty  given  to  an 
enlisted  soldier ;  and  the  like."  "It  differs  from  a  reward, 
which  is  generally  applied  to  particular  cases ;  and  from  a 
payment,  as  there  is  no  contract  on  the  part  of  the  receiver 
of  the  bounty." 

Webster  defines  it  "a  premium  offered  or  given  to  in- 
duce men  to  enlist  into  the  public  service,  &c." 

These  definitions  indicate  that  the  word  "bounty"  is  only 
applicable  to  the  payment  made,  or  to  be  made,  to  the 
enlisted  man,  the  volunteer,  the  soldier,  and  never  to  ex- 
press a  premium  paid  for  procuring  his  enlistment. 

That  this  is  the  true  and  popular  definition  and  use.  of 
the  word,  is  confirmed  on  examination  of  the  acts  of  the 
legislature  during  the  past  war. 

The  word  first  appears  in  the  acts  of  the  legislature  of 
18G3,  when  thirteen  distinct  bills  were  passed  containing  it: 
chapters  14,  15,  16,  46,  104,  184,  307  393  and  of  a  general 
character,  and  chapters  19,  52,  170,  213  and  353  of  special 
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application  to  named  counties,  towns,  cities  or  villages. 
An  examination  of  these  several  acts  will  show  that  never 
in  a  single  instance  do  they  make  use  of  the  word  "bounty" 
except  in  reference  to  payments  made  or  to  be  made  to 
volunteers  or  soldiers,  and  all  other  payments  are  described 
as  "expenses  of  enlistment ." 

In  J86-1,  seven  acts  were  passed ;  four  of  same  (chapters, 
8,  72,  182  and  390.)  general,  and  three,  (chapters  50,  169 
and  339,)  special,  besides  three  concurrent  resolutions  of 
the  legislature,  all  using  the  word  "  bounty,"  as  describing 
the  payments  made  or  to  be  made  to  the  enlisted  man  only, 
and  describing  other  payments  or  disbursements  as  "ex- 
penses," "  expenses  of  their  enlistment,"  or  u  expenses  of  pro- 
curing volunteers"  as  see  particularly,  chap.  8,  laws  of 
1864,  sections  6  and  22;  also,  chap.  72,  laws  of  1S64,  p., 
111. 

The  foregoing  were  all  the  acts  of  the  legislature  prior 
to  the  agreement,  claimed  upon  by  appellant,  but  the  same 
use  of  the  word,  without  an  exception,  is  continued  through 

the  acts  of  the  legislature  since  that  time,  which,  we  sub- 
o 

mit,  gives  a  legislative  definition,  use. and  application  of  the 
word  ''  bounty,"  riot  to  be  disputed,  and  in  the  absence  of 
proof  that  the  $75  was  specially  excepted,  would  necessarily 
decide  that  the  same  was  not.  "  bounty,"  but  u  expense  of 
enlistment"  to  the  county,  or  as  the  learned  referee  more 
appropriately  describes  same,  "  hand  money" 

That  this  is  the  judicial  as  well  as  legislative  definition  of 
the  word  ''bounty,"  See  Graver  agt.  Creque,  (46  Barb., 
507  ;)  Powers  agt.  Shepard,  ( 49  Barb.,  419.; 

In  Caughey  agt.  Smith,  50  Barb.,  351,)  BALCOM, 
J.?  says,  at  page  352,  "  It  was  held,  in  Carsatv  ad- 
ministratrix agt.  Watts,  (S  Doug.,  350;  Eng.  Com.  Law, 
137,)  that  the  prize  money  gained  by  an  apprentice, 
serving  on  board  a  letter  of  marque  ship,  does  not  belong 
to  the  master  of  the  apprentice  ;  the  usage  being  proved  to 
be,  that  such  money  is  the  property  of  the  apprentice.  All 
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the  judges  in  that  case  agreed  that  bounty  money  belongs  to 
the  minor."  "  I  held,  in  Ogden  agt.  Pomeroy,  at  the 
CoVtland  circuit,  that  bounty  money,  paid  by  the  government, 
or  a  county  or  town,  to  a  minor,  for  enlisting  into  the 
military  service  of  the  United  States,  with  the  consent  of 
his  father,  belongs  to  the  son,  and  not  to  the  father." 
"Besides,  bounties  paid  for  entering  into  the  military  service 
of  the  government  are  not  earnings  or  wages,  but  in  the 
nature  of  gifts,  to  which  minors,  and  not  their  parents 
or  masters,  are  entitled." 

The  resolution  of  the  board  of  supervisors,  shows  this 
$75  was  never  to  be  paid  to  the  soldier  or  volunteer  enlist- 
ing, that  it  was  not  a  gift;  but  was  money  earned  of  the 
county,  wages  agreed  to  be  paid  by  the  county  for  "enlist- 
ing" the  volunteer  so  that  he  was  "received,  mustered  and 
credited  on  the  quota  of"  the  county. 

It  was  never,  before  the  agreement,  called  or  supposed 
11 bounty." 

It  was  never  in  any  known  use  of  the  word  described  as 
"bounty." 

It  was  not  at  the  making  of  the  agreement  considered  by 
the  parties  to  be  (l  bounty." 

It  was  not  "  bounty." 

BACOX,  J. — Upon  the  case  stated  by  the  plaintiff  in  his 
complaint,  and  that  proved  on  the  trial,  there  can  hardly 
be  a  pretence  that  a  right  to  recover  anything  was  shown. 

The  statement  of  the  complaint  is  that  the  plaintiff' made 
a  contract  with  the  defendant,  to  furnish  these  substitutes 
for  his  three  sons,  for  which  he  was  to  pay  the  defendant 
$1,500  each,  making  $4,500  in  all,  and  was  to  receive  the 
town,  county  and  state  bounties  for  the  recruits  as  the 
equivalent  for  what  he  was  thus  to  pay.  The  allegation  is, 
that  the  defendant  received  all  the  bounties  but  refused 
to  pay  them  over  in  full,  but  retained  $100  of  such 
bounties,  and  refused  to  pay  it  over  to  the  plaintiff,  and 
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this  is  the  sum  he  claims  in  his  complaint  to  recover.  The 
proof  is,  that  after  some  negotiation  between  the  parties,  it 
was  finally  agreed  that  the  substitutes  were  to  be  put  in  at 
$1,500  each,  the  plaintiff  to  be  entitled  to  the  bonds  which 
'  the  town  and  county  had  voted  to  issue  in  payment  for 
bounties,  and  which  then  amounted  to  $1,500  for  each  re- 
cruit, the  result  of  the  agreement  being  that  the  plaintiff 
was  to  furnish  the  cash  to  the  amount  of  the  bonds  and 
receive  them  as  the  equivalent  for  his  advance. 

The  effect  of  the  transaction  was  that  "one  hand  should 
wash  the  other,"  to  use  a  common  but  expressive  phrase, 
and  the  plaintiff  would  thus  procure  his  substitutes  without 
any  expense  to  himself,  and  in  the  end,  as  the  defendant 
expresses  it,  u  would  not  be  out  anything." 

And  this  is  precisely  what  was  done,  the  defendant  pro- 
cured the  men,  the  plaintiff  furnished  the  bounty  money, 
being  $4,500  in  all,  and  received  the  town  and  county  bonds 
amounting  to  precisely  the  same  sum.  If  the  defendant 
got  any  compensation  for  his  services  it  came  from  some 
other  quarter,  and  the  whole  matter  was  closed  apparently 
to  the  satisfaction  of  all  parties.  Neither  of  them  then 
evidently  thought  of — perhaps,  were  not  aware  of  the 
resolution  of  the  supervisors,  to  pay  $25  to  any  person  who 
should  procure  or  enlist  a  volunteer  after  such  volunteer 
should  be  received  and  mustered  into  the  service.  Sub- 
sequently the  defendant  procured  the  necessary  voucher 
and  obtained  $75  being  $25  for  each  of  these  three  recruits 
he  had  procured  to  be  mustered  in,  and  that  is  the  money 
now  claimed  to  be  recovered  in  this  action  under  the  allega- 
tion that  it  was  a  part  of  the  county  money,  to  which  the 
plaintiff  was  entitled  under  the  agreement  aforesaid. 

It  seemed  to  me  on  the  trial,  and  does  still,  a  most 
baseless  claim  on  the  part  of  the  plaintiff.  I  assume  there 
can  be  no  doubt  of  the  competency  of  the  evidence  called 
out  by  the  resolution  of  the  board  of  supervisors. 

There  is  no   objection    stated   in   any  mutter   of    form 
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touching  the  proof  of  the  resolution,  all  that  having  been 
especially  waived  on  the  trial.  The  only  objection  is  to  the 
competency  of  the  evidence  itself.  But  in  the  light  of  the 
claim  set  up  to  recover  in  this  case,  it  is  essentially  im- 
portant to  ascertain  what  was  the  nature  and  character  of 
the  payment  thus  authorized  by  the  supervisors. 

Was  it  any  part  of  the  town  and  county  bounties  en- 
tering into  the  possible  contemplation  of  the  parries, 
when  they  made  their  agreement  in  September,  1S04, 
and  carried  it  out  in  precise  accordance  with  the  terms 
and  spirit  of  that  agreement  I  It  is  entirely  clear  to  my 
mind  that  what  the  parties  understood  by  "  bounties" 
was  the  sums  which  had  been  voted  by  the  towns  and 
the  county,  as  bounties  to  be  paid  to  enlisted  and  mus- 
tered men,  as  the  price  for  their  service.  These  boun- 
ties were  provided  for  by  the  issuing  of  town  and 
county  bonds,  just  as  they  were  then  issued,  and  as 
both  parties  understood,  and,  indeed,  knew  they  had  been, 
and  to  the  precise  amount  of  the  sum  advanced  by  the 
plaintiff',  and  as  the  equivalent  of  which  he  received  the 
town  and  county  bonds,  at  the  time  he  furnished  the  money 
which  enabled  him  to  procure  through  the  defendant,  the 
substitute  he  sought.  The  language  of  the  resolution  is, 
that  "the  sum  of  $25  be  paid  to  any  person  for  each 
volunteer  enlisted  by  him  within  the  county,  after  being 
received  and  mustered  in  and  credited  on  the  quota  of 
Oneida  county,  or  at  any  sub-district  therein." 

This  is  evidently  not  a  "bounty"  in  any  etymological  or 
legal  sense  of  that  term. 

Both  the  counsel  for  the  plaintiff  and  defendant,  cite  and 
adopt  the  definition  of  Webster,  to  writ,  u  that  a  bounty  is 
a  premium  offered  or  given  to  induce  men  to  enlist  into 
the  public  service,"  and  this  is  a  proper  and  intelligible 
definition,  indicating  very  clearly  that  bounty  is  only  ap- 
plicable to  the  payment  made  to  the  eidisted  man,  as  the 
inducement  for  his  service,  and  not  a  premium  paid  to  the 
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man   through  whose  intervention,  and   by  whose  procure- 
ment the  recruit  is  obtained  and  mustered. 

It  is  precisely  what  the  witness,  Hawley,  who  was,  one  of 
the  supervisors  who  aided  in  passing  the  resolution,  termed 
it  "  hand  money"  intended  for  and  paid  to  the  man  who 
procured  the  volunteer.  The  resolution  shows  on  its  face, 
and  in  lan^un^e  that  cannot  be  mistaken  or  misunderstood. 

c?          <J  * 

that  the  recruit  had  nothing  to  do  with  this  money  as  a 
bounty  or  anything  in  the  nature  of  bounty  ;  but  that  it 
was  the  stipulated  wages  earned  or  supposed  to  be  by 
another  person,  to  wit,  the  one  procuring  the  volunteer  and 
causing  him  to  be  mustered  in.  This  is  what  the  defendant 
did  in  this  case,  as  he  states  without  contradiction,  he 
''  picked  out  the  three  men,  made  out  the  papers,  went  to 
the  provost  marshal's  office,  and  got  them  all  in,"  by  so 
doing  he  earned  the  hand  money,  and  was  entitled  to  retain 
it,  and  the  plaintiff'  is  in  no  manner  entitled  to  re-claim  it. 
I  think  the  judgment  should  be  affirmed. 
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SUPREME  COURT. 


JAMES  LEWIS  agt.  THOMAS  D.  PENFIELD. 

An  action  for  false  imprisonment  •will  not  lie  upon  the  arrest  of  the  plaintiff  on  an 
attachment  as  a  creditor,  in  proceedings  supplementary  to  execution,  issued  by  a 
special  county  judge,  on  either  of  the  alleged  following  grounds : 

1st.  Tiiat  no  referee  was  appointed.  The  order  requiring  the  plaintiff  to  appear 
before  A.  B.,  referee,  at  his  office,  &c.,  was  served  on  the  plaintiff.  The  (Jode 
does  not  require  the  order  appointing  the  referee  to  be  incorporated  with  the 
order  requiring  the  creditor  to  appear ;  they  may  be  separate  orders.  Besides, 
the  order  served  contained  a  valid  appointment  of  a  referee. 

2d.  That  the  error  of  the  year  in  which  the  plaintiff  was  icquired  to  appear 
vitiated  the  order.  The  order  signed  by  the  officer  and  delivered  to  be  served, 
required  the  plaintiff's  appearance  on  the  true  day  and  year,  and  ihe  proof  of  ser- 
vice of  the  order  declared  that  it  was  a  copy  of  that  order  that  was  served  on  the 
plaintiff,  and  it  did  not  appear  that  the  copy  served  differed  in  any  respect  from 
the  original  order. 

3d  That  the  stay  of  proceedings,  procured  by  the  plaintiff,  in  order  to  move  to 
set  aside  the  attachment,  prevented  the  sheriff  from  real-resting  the  plaintiff  and 
keeping  him  in  close  custody.  The  plaintiff  was,  by  the  agreement  of  his  counsel, 
to  be  considered  in  the  custody  of  the  officer,  and  that  the  officer's  rights  should 
not  be  impaired  by  omitting  to  confine  him.  The  stay  of  proceedings  on  the 
attachment  did  not  affect  the  right  of  the  officer  to  detain  the  plaintiff,  so  as  to 
insure  his  presence  before  the  special  county  judge,  when  the  case  should  be  in  u 
condition  to  be  heard.  That  order  merely  prevented  the  judge  from  proceeding 
to  inquire  further  into  the  contempt,  until  the  motion  to  set  aside  the  attachment 
was  heard. 

4tk.  The  county  judge  having  set  aside  the  attachment,  the  attachment  proceedings 
could  not  be  used  to  protect  the  defendant.  The  special  county  judge  having  had 
jurisdiction  to  make  the  order  that  the  plaintiff  appear  before  the  referee,  and  the 
proof  of  service  of  suoh  order,  giving  him  jurisdiction  of  the  person  of  the  plain- 
tiff, it  follows  that  the  attachment,  and  the  proceedings  under  it,  were  regular 
and  a  protection  to  all  the  parties  to  the  proceedings. 

There  is  no  provision  of  law  authorizing  the  county  court  to  review,  on  motion  or 
otherwise,  the  proceedings  of  a  special  county-judge  in  proceedings  supplementary 
to  execution.  The  Code  (§  349)  provides  for  a  review  of  such  proceedings  by 
appeal  to  the  supreme  court.  If,  therefore,  the  county  court  had  heard  the  mo- 
tion and  set  aside  the  proceedings,  its  order  would  have  been  simply  a  nullity. 

The  attachment  not  having  been  legally  set  aside  it  was  a  protection  to  all  con- 
cerned for  what  was  done  under  it. 

Oneida  circuit  and  special  term,  Feb.,  1S70. 
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Before  MULLIN,  Justice. 

ACTION  for  false  imprisonment.  The  facts  will  suffi- 
ciently appear  in  the  opinion  of  the  court. 

t 

JOHNSON  &  PRESCOTT,  attorneys  for  defendant. 
for  plaintiff. 

MULLIN,  J. — The  plaintiff  was  proceeded  against  as  a 
creditor  of  Henry  Lewis,  in  proceedings  supplementary  to 
execution,  before  the  special  county  judge  of  Oneida  county 
and  an  order  was  made  by  such  special  county  judge  re- 
quiring the  plaintiff  to  appear  on  the  4th  day  of  March, 
1863,  at  9  A.  M.,  before  a  referee  named  in  such  order,  at 
his  office  in  Camden  in  said  county. 

The  copy  of  the  order  served  on  the  plaintiff  required 
him  to  appear  before  said  referee  on  the  4th  March,  1862 ; 
but  it  appears  that  the  person  who  served  the  order  in- 
formed the  plaintiff  of  the  day  on  which  he  was  required  to 
appear,  and  specified  the  day  after  town-meeting  as  the  day 
which,  in  1863,  was  the  4th  day  of  March.  The  plaintiff 
did  not  appear  on  the  day  designated,  and  subsequently  and 
on  the  24th  day  of  March,  an  attachment  was  issued  against 
said  plaintiff  for  disobedience  of  said  order. 

The  plaintiff  was  arrested  on  said  attachment,  and  taken 
before  the  special  county  judge  by  whom  it  was  issued,  and 
thereupon  the  plaintiff  caused  affidavits  to  be  served  on  the 
defendant's  attorney,  with  notice  of  a  motion  to  be  made  in 
the  county  court  of  Oneida  county,  at  a  time  and  place 
specified,  to  set  aside  said  attachment  and  all  proceedings 
thereon. 

The  parties  stipulated  that  such  motion  might  be  heard 
before  the  county  judge  out  of  court,  and  that  all  proceed- 
ings on  the  proceedings  supplementary  to  execution  be 
stayed  until  the  hearing  and  decision  of  said  motion.  The 
plaintiff's  attorney  giving  assurance  the  plaintiff  would  not 
leave  the  jurisdiction  of  the  officer  having  him  in  custody, 
the  plaintiff  was  left  in  the  custody  of  such  officer. 
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Some  time  thereafter,  and  before  the  decision  of  said 
motion,  the  officer  having  reason  to  believe  that  the  plain- 
tiff was  about  leaving  the  county,  took  him  into  custody, 
handcuffed  him,  carried  him  to  Rome,  and  alter  detaining 
him  two  days  he  was  discharged  from  the  arrest. 

It  is  for  these  arrests  and  detention,  or  one  of  them,  that 
this  action  is  brought. 

The  proceedings  of  the  special  county  judge  and  of  the 
sheriff  are  claimed  to  be  illegal  in  several  respects.  Ic  is 
claimed: 

1st.  There  never  was  a  referee  appointed.  The  word  in 
the  order  requiring  the  plaintiff  to  appear  before  Ines 
Monroe,  Esq.,  referee,  at  his  office,  &c.,  is  not  an  appoint- 
ment of  Monroe  as  referee. 

2d.  The  copy  of  the  order  served  required  the  plaintiff  to 
appear  on  the  4th  March,  1862,  whereas  the  order  made  by 
the  special  county  judge  required  him  to  appear  on  the  4th 
March,  JSG3,  and  hence  the  plaintiff  could  not  be  guilty  of 
a  contempt  in  not  appearing  on  a  day  which  had  passed 
nearly  a  year  before  the  day  of  the  hearing  of  such  copy 
order. 

3d.  That  proceedings  being  stayed  on  the  attachment  by 
order  of  the  special  county  judge  for  twenty  days  the  sheriff 
could  not  arrest  the  plaintiff  until  the  expiration  of  such 
time. 

4:th.  That  the  county  judge  having  set  aside  the  attach- 
ment, and  proceedings  thereon,  they  are  no  longer  a  protec- 
tion for  the  arrest  and  detention  of  the  plain tim 

The  order  staying  proceedings  on  the  attachment  is 
dated  the  3d  day  of  April. 

The  stipulation  that  the  motion  be  heard  by  the  county 
judge  at  chambers,  is  dated  the  13th -April,  and  his  decision 
setting  aside  the  attachment  and  proceedings  -thereon  is 
dated  the  31st  May,  and  the  arrest  was  made  about  the  last 
of  April,  I  will  examine  these  propositions  in  the  order 
in  which  they  are  stated. 
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1st.  Was  there  a  referee  appointed  in  the  supplementary 
proceedings'? 

In  the  absence  of  all  proof  to  the  contrary,  we  must  as- 
sume that  an  affidavit,  setting  forth  the  facts  required  by 
the  Code  to  be  stated  in  order  to  entitle  a  party  to  an 
order  requiring  a  creditor  of  the  judgment  debtor  to  appear 
and  answer,  was  duly  made  and  presented  to  the  special 
county  judge:  the  recitals  in  the  order  are  evidence prima 
facie  of  such  facts,  (Potter  agt.  Merchants  Sank,  28  N.  Y.t 
641.)  and  when  such  affidavit  was  delivered  to  him,  he  ac- 
quired jurisdiction  of  the  subject  matter,  and  was  thereupon 
authorized  to  make  an  order  requiring  the  creditor  to  ap- 
pear and  appoint  a  referee. 

The  Code  does  not  require  the  order  appointing  the 
referee  to  be  incorporated  with  the  order  requiring  the 
creditor  to  appear;  they  may  be  separate  orders,  and  if 
the  order  appointing  a  referee  is  not  in  the  one  requiring 
his  appearance,  we  must  presume  it  to  have  been  a  sepa- 
rate order,  in  the  ab.sence  of  evidence  negativing  such  pre- 
sumption, jurisdiction  being  shown,  the  subsequent  pro- 
ceedings are  presumed  to  be  regular.  It.  may  be  said  that 
the  order  appointing  a  referee  should  be  served  when  the 
debtor  is  required  to  appear  before  a  referee.  That  may 
be  assumed,  yet  there  is  no  evidence  that  such  an  order 
was  not  served  on  this  plaintiff.  .  The  order  served  named 
the  referee,  and  a  time  and  place  for  appearance,  and  unless 
such  notice  is  void  for  some  other  reason,  it  is  not  void  for 
the  one  suggested.  But  however  this  may  be,  I  am  of  the 
opinion  that  the  order  does  contain  a  valid  appointment  of 
the  referee. 

2d.  Did  the  error  of  the  year  in  which  the  plaintiff  was 
required  to  appear  vitiate  the  order,  so  that  the  plaintiff 
was  not  bound  to  obey  it,  and  was  not  guilty  of  contempt 
for  disobeying  it. 

.  The  order  signed  by  the  officer,  and  delivered  to  be  served, 
required  the  plaintiff's  appearance  on  the  4th  March,  J863. 
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The  proof  of  service  of  the  order  declares  that  it  was 
a  copy  of  that  order  that  was  served  on  the  plaintiff,  and 
it  did  not  appear  that  the  copy  served  differed  in  any  respect 
from  the  original  order. 

Under  these  circumstance  a  contempt  was  clearly 
established,  and  the  attachment  was  properly  issued,  and 
the  arrest  by  virtue  thereof  was  perfectly  regular.  If  the 
defect  in  the  copy  of  the  order  served  was  proved  to  the 
special  county  judge  when  the  plaintiff  was  brought  before 
him  by  virtue  of  the  attachment,  or  at  any  time  subsequent 
he  did  not  lose  jurisdiction  of  the  proceedings.  That  was 
complete  when  due  service  of  a  copy  of  the  order  issued 
was  made,  as  that  order  was  valid  the  contempt  was 
complete. 

3d.  Did  the  stay  of  proceedings  on  the  attachment  pre- 
vent the  sheriff  from  arresting  the  plaintiff  if  he  attempted 
to  leave  his  bailiwick. 

At  common  law,  sheriff  could  not  re-arrest  a  defendant 
after  a  voluntary  escape  on  final  process  in  a  civil  action, 
(Graham  Practice,  148,)  but  he  could  arrest  after  a  volun- 
tary escape  on  mesne  process.  (See  Brunson  agt.  Noycs,  7 
Wend.,  188;  Arnold  agt.  Steves,  10  Wend.,  514;  Storm 
agt.  Wood,  5  J.  R.,  182.)  So  also,  after  arrest  on  criminal 
process,  the  officer  may  arrest  a  prisoner  whom  he  has 
permitted  voluntarily  to  escape,  (1  Gliitiy's  Criminal  Law, 
61.)  The  plaintiff  was  by  the  agreement  of  his  counsel  to 
be  considered  as  still  in  the  custody  of  the  officer,  and  that 
the  officer's  rights  should  not  be  impaired  by  omitting  to 
confine  him.  The  stay  of  proceedings  on  the  attachment 
did  not  affect  the  right  of  the  officer  to  detain  the  plaintiff, 
so  as  to  insure  his  presence  before  the  special  county 
judge,  when  the  case  should  be  in  a  condition  to  be  heard. 
That  order  merely  prevented  the  judge  from  proceeding  to 
inquire  further  into  the  contempt,  until  the  motion  to  set 
aside  the  attachment  was  heard,  or  other  events  on  which 
the  continuance  of  the  stay  depended  had  happened. 
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The  stipulation  had  the  same  effect,  no  more,  no  less, 
neither  prevented  the  officer  having  the  prisoner  in  custody, 
from  preventing  his  escape  beyond  the  county  and  house; 
for  such  detention  an  action  for  false  imprisonment  will 
not  lie. 

4:th.  The  county  judge  has  set  aside  the  attachment,  can 
it  be  used  to  protect  the  defendant  ?  If  I  am  right  in  hold- 
ing that  the  special  county  judge  had  jurisdiction  to  make 
the  order  that  plaintiff  appear  before  the  referee,  and 
that  the  proof  of  service  of  such  order  gave  him  jurisdiction 
of  the  person  of  the  plaintiff,  it  would  follow  that  the 
attachment  and  the  proceedings  under  it  were  regular  and 
a  protection  to  all  the  parties  to  the  proceedings. 

There  is  no  provision  of  law  authorizing  the  county  court 
to  review  on  motion,  or  otherwise,  the  proceedings  of  a 
special  county  judge  in  proceedings  'supplemeritaiy  to 
execution.  Section  349  of  the  Code  provides  for  a  review 
of  such  proceedings  by  appeal  to  the  supreme  court.  If, 
therefore,  the  county  court  had  heard  the  motion  and  set 
aside  the  proceedings,  its  order  would  have  been  simply  a 
nullity.  I  have  had  doubts,  whether  Judge  SMITH  was  not, 
by  the  stipulation  between  the  attorneys,  made  arbitrator, 
to  whom  the  question  of  the  validity  of  the  attachment  was 
submitted,  and  whose  decision  might  in  that  character  be 
final,  and  deprive  all  parties  of  the  protection  which  the 
attachment  would  otherwise  have  afforded,  (Chapman  agt. 
Dycit,  11  Wend.,  31.)  But  as  the  decision  of  Judge  SMITH 
was,  by  the  agreement  of  the  parties,  to  have  the  same 
effect  as  if  made  by  him  sitting  in  court,  and  as  such 
decision  would  have  been  of  no  effect,  his  decision  at  cham- 
bers can  have  no  greater  effect. 

To  entitle  the  plaintiff  to  recover  against  the  defendant, 
he  must  show  that  he  was  illegally  imprisoned  by  the 
defendant,  or  by  some  other  person  acting  by  his  direc- 
tion. The  only  proof  that  the  defendant  has  had  .any 
connection  with  the  proceedings  is,  the  evidence  of  the 
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officer  making  the  arrest,  that  after  the  plaintiff  was  arrested 
and  permitted  to  go  at  large,  and  after  it  was  ascertained 
that  the  plaintiff  was  about  leaving  the  county,  he  called 
on  the  defendant  to  know  whether  he  should  arrest  the 
plaintiff,  and  defendant  told  him  to  do  as  the  attorney  directed, 
the  attorney  directed  the  officer  to  arrest  the  plaintiff, 
and  he  did.  The  original  arrest  was,  as  I  have  attempted 
to  show,  legal  and  in  full  force  at  that  time,  and  the  officer 
was  only  taking  into  actual  custody  a  person  theretofore 
arrested,  and  who  had  escaped  or. been  permitted  to  go  at 
large;  no  new  arrest  was  made  which  could  subject  any 
person  to  liability.  The  instruction  to  the  officer  to  obey 
the  directions  of  the  attorney,  called  upon  the  officer  to  do 
in  the  premises  what  it  was  his  duty  to  do  without  them. 

The  attachment  not  having  been  set  aside,  it  was  a  pro- 
tection to  all  concerned  for  what  was  done  under  it. 

I  must,  therefore,  order  judgment  for  the  defendant,  with 
costs. 


I 
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RIIOSELLA  GEORGE,  respondent,  agt.    DE  WITT  C.  TOLL, 

sheriff,  &c. 

In  order  to  prove  the  contents  of  a  chattel  mortgage,  on  the  trial,  the  original  mort- 
gage must  be  produced.    A  certified  copy,  made  by  the  clerk  or  register  where 
•  the  mortgage  is  filed,  is  evidence  only  of  the  fact  of  its  filing.     (Laws  of  1833 
ck.  '279.) 

General  Term,  Fifth  District,  July,  1S70. 

APPEAL  from  the  judgment  of  the  county  court  affirming 
that  of  the  justice. 

In  December,  1S68,  the  plaintiff,  a  married  woman  pos- 
sessing a  separate  estate,  gave  an  accommodation  mortgage 
on  her  house  and  lot  'for  $75,  to  her  son  Samuel,  who 
promised  to  give  her  a  chattel  mortgage  as  security  for  the 
same.  Samuel  sold  the  accommodation  mortgage  to  one 
Gillett,  and  the  plaintiff  afterwards  paid  it.  On  the  23d 
day  of  February,  1869.  Samuel  gave  plaintiff  a  chattel 
mortgage,  with  a  safety  clause  therein,  to  secure  this  sum  his 
mother  had  enabled  him  to  raise,  and  this  mortgage  was 
duly  filed  June  4th,  1869.  Mr.  Gilbert,  on  the  loth  day 
of  June,  18G9,  recovered  judgment  in  justice's  court 
ngainst  Samuel,  for  $32  25,  a  transcript  of  which  was 
filed  on  the  18th,  and  an  execution  issued  to  defendant, 
who  sold  the  mortgaged  property  in  question,  with  full 
notice  of  the  plaintiff's  mortgage,  which  was  not  then  due. 

L  O       *-/       ' 

The  plaintiff  after  demand  made,  sued  for  the  conversion 
of  her  property,  consisting  in   part  of  books,  which  were 
described  in  the  mortgage  as    "one  library  of  books,  (40 
VOL.  XXXIX.  82 
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volumes.")  The  defendant  answered  denying  complaint 
and  alleging  that  he  took  said  property  as  sheriff  by  virtue 
of  an  execution  against  Samuel,  and  that  the  plaintiff's 
title  to  the  property  depended  on  a  chattel  mortgage  which 
was  fraudulent  and  void.  The  plaintiff  recovered  a  judg- 
ment before  the  justice,  which  on  appeal  to  the  county 
court,  was  affirmed. 

D.  PRATT,  for  appellant. 

I.  The  action  cannot  be  maintained  against  the  sheriff  by 
the  mortgagee.     The  mortgagor,  by  the  terms  of  the  in- 
strument, was  to  hold  possession  until  default.     (Hull  agt. 
Carnley,,  11  N.  F.,  501;  28  N.   Y.,  585.) 

II.  There  was  no  proof  of  a  mortgage.    The  only  evidence 
of  a  mortgage  was  a  certified  copy,  which  was  offered  by  the 
plaintiff  and  objected  to  by  the  defendant. 

This  was  clearly  incompetent  and  improper  to  establish 
the  existence  of  a  mortgage.  (2  R.  S.,  kill  ed.,  318,  §  12.) 

The  only  fact  proved  by  a  certified  copy,  is  the  original 
indorsement  by  the  clerk,  that  the  original  instrument,  or  a 
copy  had  been  received  and  filed  by  him.  It  is  proof  of  the 
filing,  and  of  no  other  fact. 

k--  / 

(a.)  The  grossest  fraud  could  be  perpetrated  if  a  certified 
copy  was  proof  of  the  original  instrument.  Any  party 
could  make  a  mortgage,  and  affix  the  signature  of  a  pretended 
mortgagor,  and  file  it. 

(6.)  The  original  paper  must  be  introduced  in  evidence 
and  proved,  the  same  as  a  promissory  note. 

III.  The  respondent's  counsel  argued  before  the  county 
court,  (and    he  may  do  .the   same  here,)  that   there  was 
evidence  aside  from  the  certified  copy,  to  show  a  mortgage. 

There  is  no  such  proof. 

(a.)  The  statute  provides  that  every  assignment  of 
property,  by  way  of  mortgage  or  security,  unless  accom- 
panied by  immediate  delivery,  and  followed  by  actual  and 
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continued  change  of  possession,  is  void  presumptively,  as 
against  the  creditors  of  the  mortgagor  and  shall  be  con- 
clusive evidence  of  fraud,  unless  he  shows  that  the  same  was 
made  in  good  faith,  &c.  (2  E.  8.,  Mil  ed.,  317,  §  5.) 

(b.)  All  that  the  plaintiff  proved  in  reference  to  the  mort- 
gage was  necessary  to  do  away  with  the  presumption  of 
fraud.  She  was  bound  to  show  a  consideration,  and  explain 
the  possession  in  the  mortgagor.  (Gardner  agt.  Adams,  12 
Wcnd.}  209 ;  Thompson  agt.  Blanchard,  4  N.  Y.t  301 ; 
Id.,  581.) 

The  parol  proof  given  did  not  obviate  the  necessity  of 
producing  and  proving  the  original  mortgage.  Indeed  the 
proof  given  upon  the  trial  before  the  justice,  was  with  a 
view  to  explain  the  bona  fides  of  the  transaction,  and  not, 
with  any  pretence  or  claim  that  it  was  proof  of  the  original 
mortgage.  The  counsel  labored  under  the  impression  that 
a  certified  copy  was  evidence,  and  so  argued  before  the 
county  court.  The  justice  should  have  non-suited  the 
plaintiff,  as  requested  by  the  defendant,  and  no  additional 
evidence  having  been  given  subsequent  to  the  motion  for  a 
non-suit,  judgment  should  have  been  given  for  the  defendant. 
The  judgment,  therefore,  of  the  justice,  and  of  the  county 
court  should  be  reversed  absolutely,  as  the  appeal  was 
taken  upon  questions  of  law  only. 

IRVING  G.  VANN,  for  respondent. 

I.  An  action  for  converting  the  said  property  is  main- 
tainable against  the  sheriff,  under  the  circumstances  of  this, 
case. 

The  principles  as  established  by  various  decisions  in  the 
courts  of  this  state  seem  to  be  as  follows  : 

1st.  When  the  chattel  mortgage  gives  the  mortgagor  the 
right  of  possession  for  a  definite  time,  the  mortgagee  cannot 
maintain  an  action  during  that  time,  except  for  an  injury  to 
the  reversion. 
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2d.  When  the  chattel  mortgage  contains  a  safety  clause 
giving  the  mortgagee  the  right  to  immediate  possession  at 
any  time  that  he  may  deem  himself  unsafe,  then  the  mort- 
gagor has  no  leviable  interest,  and  the  mortgagee  can  sue 
for  the  conversion  of  the  mortgaged  property  at  any  time, 
whether  the  mortgage  is  due  or  not. 

In  Hatteson  agt.  Baucus,  (1  Com.,  295,)  it  was  held  that 
the  interest  of  a  mortgagor,  even  before  forfeiture,  when  he 
had  not  the  right  to  possession  for  a  definite  period,  was 
but  a  right  of  redemption  merely,  and  not  subject  to  levy 
and  sale  on  execution.  ( Otis  agt  Wood,  3  Wend.,  500  j 
Marsh  agt.  Lawrence,  4  Cow.,  467.) 

In  Galen  agt.  Brown,  (22  N.  Y.,  37,)  the  same  principle 
was  affirmed,  SELDEN,  J.,  saying:  "Here  the  mortgagees 
had  the  right,  if  they  deemed  the  property  unsafe,  to  take 
possession  at  any  time — a  clause  expressly  designed  to  pro- 
tect the  mortgagees  against  the  claims  of  the  general 
creditors  of  the  mortgagor.  This  clause  left,  I  think,  no 
rights  of  peoperty  in  the  mortgagor  which  could  be  levied 
on  by  a  creditor." 

In  Manning  agt.  Monagan,  (23  N.  Y.,  539.)  it  was  held 
that  a  mortgagee  could  maintain  an  action  for  damage  to 
the  reversion  caused  by  a  sale  in  parcels,  even  when  there 
was  a  provision  that  until  default  the  mortgagor  should 
continue  in  full  possession. 

In  Harris  agt.  Murray,  (28  N.  Y.,  574,)  the  case  of 
Mattison  agt.  Baucus,  supra,  was  favorably  commented  on, 
INGRAHAM,  J.,  saying  that  when  the  mortgagee  was  entitled 
to  the  possession,  the  interest  of  the  mortgagor  was  a  mere 
chose  in  action,  and  not  the  subject  of  levy  and  sale  on 
execution. 

So  in  Hall  agt  Sampson,  (  35  N.  Y.,  274 j  reversing  S. 
C.t  19,  How.,  4S1,  and  23  Id.,  84;)  the  court  held  that 
when  the  mortgagee  takes  possession  of  the  property 
mortgaged,  the  mortgagor  has  no  remaining  interest  in  the 
mortgaged  property  subject  to  levy  and  sale  on  execution. 
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MORGAN,  J.,  holding  that  the  mortgagor  had  no  leviable 
interest  at  any  time  after  the  execution  of  the*  mortgage. 

In  Baltes  agt.  Ripp,  (3-  Keyes  210,)  it  was  held  that  the 
mortgagee  is  the  absolute  owner  at  law  of  the  mortgaged 
property,  and  the  interest  of  the  mortgagor  therein  is  merely 
the  right  to  pay  off  the  mortgage  debt,  and  his  possession  is 
that  of  a  bailee  only ;  that  he  has  no  interest  subject  to  sale 
on  execution.  (Falen  agt.  Acker,  1  Hill,  473.) 

In  Chadwick  agt.  Lamb,  (29  Barb.,  513,)  where  the 
mortgagee  sued  for  the  conversion  of  the  mortgaged  prop- 
erty, the  mortgage  not  being  due,  but  containing  the  usual 

J  /  O     O  O  ij 

safety  clause,  it  was  held  "  that  when  personal  property  is 
wrongfully  converted,  an  action  to  recover  its  value  may  be 
maintained  by  the  mortgagee  prior  to  the  time  the  mortgage 
becomes  due,  if  there  is  a  clause  in  the  mortgage  authorizing 
the  mortgagee  to  take  possession  and  sell  it  to  satisfy  his 
debt  at  any  time  he  shall  deem  himself  insecure." 

That  an  action  for  conversion  will  lie,  see  also,  Underhill 
agt.  Renoir,  (2  Hill  319  ;)  Fairbanks  agt.  Bloonifield,  (5 
Duer,  434.)  where  the  court  held  that  when  the  possessory 
right  of  the  mortgagor  fails,  the  right  of  the  sheriff  to  retain 
under  the  attachment  ceases,  and  a  continuance  of  the 
detention  is  a  conversion. 

All  the  cases  holding  that  the  mortgagee  cannot  sue  until 
the  mortgage  is  due,  turned  upon  the  point  that  by  the 
terms  of  the  mortgage  the  mortgagor  was  entitled  to  retain 
possession  until  the  mortgage  became  due.  This  was  tho 
case  in  Hull  agt.  Carnley,  (1  Kern.,  501 ;  17  >N.  Y.,  202,) 
where  there  was  a  reservation  to  the  mortgagor  of  the  right 
of  possession  until  the  mortgage  became  due;  also  in  Gould 
agt,  Asseler,  (22  N.  Y.,  225.) 

II.  A  certified  copy  of  the  chattel  mortgage  was  properly 
received  in  evidence. 

1st.  Under  the  statute  of  1S33.  authorizing  chattel  mort- 
gages to  be  filed.  (4  R.  S.,  (5th  ed,,  43G,  §  4,  &c  ) 

The  existence    and   execution  of  the  original   was  first 
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proved  by  the  plaintiff  who   swears  to  its  date,  amount, 
execution,  delivery  and  object,  as  well  as  the  filing  thereof, 
.without  objection. 

2d.  Under  1  R.  S.}  350,  (377,  marginal  paging,)  where  it 
is  enacted  as  follows  : 

Section  65.  "Copies  of  all  papers  duly  filed  in  the  office 
of  the  county  clerk,  and  transcripts  from  the  books  of 
records  kept  therein,  certified  by  such  clerk,  with  the  seal 
of  his  office  affixed,  shall  be  evidence  in  all  courts  in  like 
manner  as  if  the  originals  were  produced." 

An  examined  copy  of  a  document  filed  or  recorded,  is 
admissible  at  common  law.  (Greenleaf's  Ev.  Vol.  1  106; 
2  Wait,  400.) 

The  object  of  this  statute  was  to  give  the  same  force  to 
a  certified  copy,  and  to  relieve  a  party  from  the  necessity 
of  producing  the  original  on  file,  'because  of  the  incon- 
venience to  the  public  which  the  removal  of  such  documents 
might  occasion,  especially  if  they  were  wanted  in  two 
places  at  once;  and  also,  because  of  the  public  character  of 
the  facts  they  contain,  and  the  consequent  facility  of  detec- 
tion of  any  fraud  or  error  in  the  copy. 

This  position  is  fully  sustained  by  a  case  directly  in  point. 
Van  Hassell  agt.  Borden,  (1  Hilt.,  128,)  whefe,  as  in  the 
case  at  bar,  a  certified  copy  of  a  chattel  mortgage  was  re- 
ceived in  evidence  under  objection,  and  the  court,  per 
INGRAHAM,  first  judge  said,  "the  copy  was  properly  received 
in  evidence,  being  certified  by  the  register.  The  justice 
says  he  only  received  it  as  evidence  of  the  matters  allowed 
by  law,  although  he  might  have  received  it  as  evidence  in 
the  case  generally."  (See  also,  Van  Bergen  agt.  Bradley, 
36  N.  r.,  316.) 

In  Fellows  agt.  Van  Hyring,  (23  How.,  230 ;  and  Bissell 
agt.  Pearce,  28  N>  T.,  252,)  the  certificate  was  given  "by 
the  town  clerk,  and  the  existence  of  the  original  was  not 
proved. 

III.  Even  if  the  certified  copy  of  the  mortgage  was  not 
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evidence  to  the  extent  claimed,  it  was  at  least  evidence  of  the 
filing,  iind  was  hence  properly  admitted,  and  the  existence, 
execution,  and  the  terms  of  the  chattel  mortgage,  were 
sufficiently  proved  by  parol  evidence,  received  without 
objection. 

The  defendant's  answer  also  admits  the  existence  of  the 
mortgage. 

IV.'  The  defendant  waived  his  objection  to  the  admission 
of  the  certified  copy,  by  examining  his  own  witnesses  and 
cross-examining  the  plaintiffs  witnesses  in  relation  thereto. 

V.  Evidence  was  admissible  to  show  that  the  property 
sold  was  a  part  of  the  mortgaged  property. 

In  Gardner  agt.  McEwen,  (19  N.  Y.,  123,)  where  the 
mortgage  covered  all  the  books,  stationary,  and  store  furni- 
ture therein,  &c.,  it  was  held  to  be  sufficiently  definite. 

So  in  Galen  agt.  Brown,  (22  N.  Y.,  37,)  where  the 
property  was  described  as  "11  M.  of  pine  lumber  now  in 
the  shop  of  the  mortgagor,"  and  parol  evidence  was 
admitted,  not  only  to  identify  it,  but  also  to  show  that 
but  one  fifth  of  the  same  Mas  then  in  the  shop,  the  rest 
having  been  only  just  purchased,  and  not  yet  delivered  to 
the  mortgagor. 

Also  in  McKinster  agt.  BabcocJt,  (26  N.  Y.,  378,)  where 
the  consideration  of  the  mortgage  was  stated  at  $1,000, 
parol  evidence  was  admitted  to  show  that  the  real  considera- 
tion was  the  indorsement  of  the  mortgagor's  note  for  $1,000, 
for  his  accommodation,  and  that  upon  his  failure  to  raise  the 
money  on  that  note,  two  other  notes  of  $500  each,  was 
substituted. 

Likewise,  in  Conkling  agt.  Shelley,  (28  N.  F.,  3GO)  a 
chattel  mortgage  of  lt  all  the  dry  goods,  boots  and  shoes, 
millinery  goods,  and  gentlemen's  furnishing  goods,  and  stock 
in  trade  now  in*,"  &c.,  was  held  sufficient,  the  court  saying 
per  EMOTT,  J.,  delivering  its  opinion  :  "  This,  though 
general,  could  be  rendered  sufficiency  definite  by  evidence 
of  the  facts  as  to  the  goods  ia  the  store  at  the  time,  and 
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would  convey  whatever  in  fact  answered  the  description." 
VI.  The  judgment  should  be  affirmed,  with  costs. 

MORGAN,  J. — The  plaintiff  claimed  the  property  levied 
.upon  by  the  sheriff,  under  a  chattel  mortgage.  The  mort- 
gage was  not  produced  on  the  trial,  but  a  copy  certified  by 
the  county  clerk.  This  was  objected  to  by  the  defendant 
as  improper,  as  secondary  evidence  and  incompetent.  The 
objection  was  overruled.  By  chapter  279  of  the  laws  of 
1833,  (4  Statutes  at  Large,  436.)  it  is  provided  that  a  "copy 
of  any  such  original  instrument  or  of  any  copy  thereof  so 
filed  as  aforesaid,  including  any  statement  made  in  pur- 
suance of  this  act  certified  by  the  clerk  or  register,  in  whose 
office  the  same  shall  be  filed,  shall  be  received  in  evidence, 
but  only  of  the  fact  that  such  instrument  or  copy, 
and  statement  was  received  and  filed  according  to  the  in- 
dorsement of  the  clerk  or  register  thereon,  and  of  no  other 
fact." 

The  original  mortgage  was  within  the  control  and  sub- 
ject to  the  order  of  the  plaintiff,  although  on  file  in  the 
clerk's  office,  and  should  have  been  produced,  and  its  execu- 
tion proved,  as  in  ordinary  cases  of  private  writings  between 
parties. 

We  are  referred  to  the  Revised  Statutes,  which  provide 
that  "the  copies  of  all  papers  duly  filed  in  the  office  of  the 
county  clerk,  and  transcripts  from  the  books  of  record 
kept  therein,  certified  by  such  clerk  with  the  seal  of  his 
office  affixed,  shall  be  evidence  in  all  courts  in  like  manner 
as  if  the  originals  were  produced."  (1  It.  S.,  350,  ^>  65.) 

The  papers  here  specified  only  include  public  records, 
which  would  be  recognized  as  such  by  the  court  without 
collateral  evidence  of  their  identity  and  genuiness,  or  such  as 
are  duly  proved  or  acknowledged  before  they  are  put  on  file. 
It  is  a  general  rule  that  whenever  the  thing  to  be  proved 
would  require  no  collateral  proof  upon  its  production,  it  is 
provable  by  a  certified  copy  from  the  office  where  by  law 
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it  is  required  to  be  kept.  (See  1  Greenl.  Ed.,  §§91,  482.) 
Here  the  original  was  not  in  any  sense  a  public  document, 
nor  did  it  purport  to  be  proved  or  acknowledged  before  a 
magistrate  or  officer  having  authority  to  take  proofs  or 
acknowledgments  of  private  writings. 

There  is  no  rule  of  law  or  statute,  which  authorizes  a 
certified  copy  of  such  an  instrument  to  be  received  in  evi- 
dence in  place  of  the  original. 

It  is  said  that  the  execution  of  the  original  was  proved 
without  objection.  It  was  indeed  proved  that  a  mortgage 
was  given,  but  I  am  unable  to  discover  that  any  proof  of 
its  contents  was  made  before  the  ruling- of  the  justice  allow- 
ing the  copy  to  be  read  in  evidence. 

The  act  of  1S33  restricts  the  effect  of  the  evidence  to 
certain  facts,  and  expressly  declares  that  the  copy  shall  be 
received  in  evidence  of  "no  other  fact."  This  would  be 
sufficient  of  itself  to  exclude  the  evidence  without  reference 
to  the  provisions  cited  from  the  Revised  Statutes. 

As  the  plaintiff's  title  depended  upon  the  chattel  mort- 
gage, it  is  clear  that  she  could  not  recover  without  producing 
it  on  the  trial  and  proving  its  execution.  Proving  its 
execution  without  producing  it,  would  not  obviate  the 
objection,  unless  it  was  shown  to  be  lost,  or  its  non-pro- 
duction accounted  for,  so  far  as  to  lay  the  foundation  of 
proof  of  its  contents  by  secondary  evidence. 

The  judgment  of  the  connty  court  and  of  the  justice, 
should  be  reversed. 

MULLIN,  P.  J.,  and  DOOLITTLE,  J.,  concurred. 
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J.   &    C.  JOHNSTON,  respondents,  •  agt.    JAMES  N.  ALLEN, 

appellant. 

Where  a  man  marries  a  woman,  introduces  her  as  his  wife,  and  the  two  parties 
present  to  the  world  the  outward  evidences  of  cohabitation  as  husband  aud 
wife,  the  husband  is  estopped  from  denying  the  relation,  so  far  as  tradesmen  are 
concerned,  who  deal  with  the  wife  and  furnish  her  with  necessaries  on  the  hus- 
band's account. 

It  is  irrelevant,  in  such  a  case,  to  prove  that  notwithstanding  the  second  marriage, 
the  wife  had  been  in  fact  previously  married  to  another  man.  which  marriage 
had  not  been  dissolved. 

,After  marriage,  whether  lawful  or  not,  at  long  as  it  exists,  third  persons  without 
notice,  who  have  dealt  with  the  wife  on  the  assumption  that  she  was  indeed 
such,  based  on  the  conduct  of  the  husband,  can  recover  for  necessaries  furnished 
her,  if  the  husband  fail  to  provide  them. 

It  is  no  answer  to  such  a  demand  that  there  is  an  action  for  divorce  pending,  unless 
alimony  has  been  allowed. 

General  Term,  December,  1869. 

Judges  DALY,  BRADY  and  BARRETT. 

THE  plaintiffs  were  dry  goods  dealers  in  Broadway,  city 
of  New  York.  The  defendant's  wife,  Julia,  on  the  24th 
March,  1865,  called  at  their  store  and  purchased  a  bill  of 
goods,  consisting  of  materials  for  her  clothing.  At  the 
time  of  the  purchase  she  represented  that  the  defendant, 
her  husband,  had  authorized  her  to  call  on  the  plaintiffs 
and  to  get  the  goods  in  question.  In  point  of  fact,  on  that 
day  the  defendant  and  his  wife. had  been  separated  for  over 
thirty  days;  occasioned,  as  the  plaintiffs  proved,  by  the  de- 
fendant on  one  evening  coming  home  drunk  to  her,  in  a 
respectable  boarding-house  where  they  both  lived,  and 
choking  and  beating  her. 

The  plaintiffs  did  not  know  of  their  separation. 

The  defendant  made  no  provision  for  his  wife,  and  at  the 
time  of  the  purchase  of  the  goods  in  question,  the  latter  was 
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in  necessitous  circumstances  and  had  not  the  means  even  to 
make  up  the  goods  purchased  of  the  plaintiffs. 

The  defendant  had,  before  the  purchase,  commenced  a 
suit  against  his  wife  to  dissolve  the  marriage  with  her,  on 
the  ground  of  her  prior  marriage.  In  that  suit  no  alimony 
had  been  allowed  up  to  the  time  of  the  purchase  of  the 
said  goods. 

The  plaintiffs  proved  the  above  facts,  and  also  introduced 
proof  tending  to  show  that  the  goods  in  question  were  suit- 
able to  the  condition  in  life  of  the  defendant ;  and  that  the 
defendant  and  the  said  Julia  had  been  married  several  years 
before  this  occurrence  by  a  clergyman  of  the  Methodist  de- 
nomination. 

ta  On  the  trial,  the  defendant  offered  to  prove  that  in  point 
of  factj  at  the  time  he  was  married  to  her, -she  was  already 
the  wife  of  another  man  who  was  then  living. 

To  this  testimony  the  plaintiffs  objected.  The  court  ex- 
cluded it;  exception  by  defense.  Verdict  for  plaintiffs  for 
full  amount,  On  appeal,  the  general  term  of  the  marine 
court  affirmed  the  judgment. 

The  defendant  appealed  to  the  common  pleas. 

E.  P.  COWLES,  for  appellant. 

• 

I. — The  wife  by  law  is  invested  with  authority,  as  the 
agent  of  the  husband,  to  make  purchases  of  necessary 
articles  of  personal  and  family  supplies,  either, 

1st.  Where  the  two  are  clearly  living  together  as  husband 
and  wife,  and  the  husband  has  imposed  no  restriction  upon 
her  power  to  make  necessary  family  purchases,  or, 

2d.  Where,  by  his  own  cruel  treatment,  the  wife  as  a 
matter  of  personal  safety,  has  been  compelled  to  leave  her 
husband's  bed  and  board,  and  he  makes  no  provision  for  her 
maintenance  and  support.  (Blowers  agt.  Sturtcvant,  4 
Demo,  46  ;  Welkr  agt.  Phillips,  40  Barb.,  390.) 

II.  At  the  time  of  the  purchase  of  these  goods,  Mr.  and 
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Mrs.  Allen  were  living  apart;  she  had  left  him,  and  two 
suits  were  pending  between  them.  To  sustain  the  judg- 
ment below  it  must  appear  then, 

1st.  That  she  was  the  defendant's  wife. 

2d.  That  in  consequence  of  cruelty,  she  had  been  forced 
to  leave  his  bed  and  board,  and  live  apart  from  him.  Such 
cruelty  must  be  such  as  would  justify  the  court  in  granting 
a  limited  divorce. 

3d.  That  he  made  no  provision  for  her  support. 

±th.  That  the  goods  sold  were  necessaries. 

III.  The  court    b'elow  erroneously  excluded   the    proof 
offered   by  the  defendant,  that  Mrs.  Allen  had  been   previ- 
ously married   to   one   Terrell,  who  was  still  living.     This 
showed  that   her  pretended  marriage  to  the  defendant  wai 
absolutely  void.     (Vide  2  E.  S.,   1st  ed.,   138,   $  1;    Id., 
139,  §  4  ;   Cropsey  agt.   Of/den,  1  Kern.,  22S.) 

If  Mrs.  Allen  was  not  the  wife  of  the  defendant,  the  law 
does  not  imply  any  agency  on  her  part  to  purchase  in 
tne  defendant's  name,  as  a  kwlul  wife,  may  do  in  her 
husband's  name. 

This  agency  which  the  law  creates,  is  for  the  benefit  of 
the  innocent  wife,  to  enable  her  m  her  distress,  while  un- 
supported by  her  husband,  to  command  the  means  of  living. 
It  is  not  implied  for  the  benefit  of  the  paramour  or  adulter- 
ous mistress;  and,  therefore,  if  this  woman  was  Mrs. 
Terrell,  not  Mrs.  Allen,  the  law  did  not  clothe  her  with 
implied  power  to  sustain  herself  by  falsely  vouching  her 
pretended  husband.  Such  marriage  being  absolutely  void, 
would  carry  with  it  none  of  those  powers  or  incidents, 
privileges  or  rights,  with  which  lawful  marriage  invests  the 
lawful  wife.  The  question  here  is,  ha,d  Mrs.  Allen  lawful 
power  as  a  lawful  wife,  to  assume  an  agency  ?  And  upon 
that  point,  the  question  whether  she  had  been  legally 
married  or  not,  was  the  first  vital  question  in  the  case. 

IV.  But,  assuming  that  this  woman  was  the  defendant's 
wife,  the  proofs  do  not  sustain  the  verdict. 
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The  counsel  here  discussed  the  evidence,  and  maintained 
that  nothing  was  proven  which  could  jusify  the  wife  in 
separating  from  her  husband.  The  very  reverse  was  estab- 
lished by  the  proofs.  Again,  the  articles  sold  were  not 
necessaries. 

Upon  these  points  the  burden  of  proof  is  with  the 
tradesmen. 

DENNIS  McMAHON,  for  respondent. 

First.  The  court  very  properly  rejected  the  evidence 
offered  by  the  appellant  below,  about  the  prior  marriage 
of  the  defendant's  wife. 

(a.)  Conceding  the  facts  offered  to  be  proved  by  the 
defendant,  yet  it  being  admitted  that  .the  defendant  had 
lawfully  married  the  said  Julia.  Ann,  and  cohabited  with 
her,  and  held  her  out  to  the  world  as  his  wife,  he  could 
not  be  permitted  to  be  relieved  from  his  said  marriage,  or 
the  consequences  of  his  previous  conduct  about  her,  or  his 
obligations  to  support  her  until  the  so-called  second  mar- 
riage had  been  legally  dissolved  by  a  competent  court;  and 
until  such  dissolution,  the  wife  was  entitled  to  be  supported 
and  clothed,  suitable  to  her  and  his  condition  in  lite  arid 
society. 

(6.)  2  Revised  Statutes,  142  (o.  p.,}  section  27  (20,) 
provides  a  jurisdiction  in  the  supreme  couit,  to  annul  the 
marriage  contract,  for  either  of  certain  specified  causes,  one 
of  these  causes  is, 

That  the  former  husband  or  wife  of  one  of  the 
parties  was  living  ;  and  that  the  marriage  with  such  former 
husband  or  wife  was  then  in  force. 

Section  26  (21,)  provides  that  where  a  marriage  is  sought 
to  be  canceled,  on  the  ground  that  a  former  husband  or 
wife  of  the  parties  was  living,  it  may  be  declared  void,  on 
the  application  of  either  of  the  parties  during  the  life-time 
of  the  other,  or  upon  the  application  of  such  former  husband 
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or  wife.  This  section  21,  Judge  SUTHERLAND  in  Cropsey 
agt.  HcKenney,  (30  Barb.,  47,)  holds,  prevents  the  second 
marriage  from  being  attacked  collaterally  in  actions  in- 
stituted by  creditors.  (See  opinion,  54-5.) 

Section  28  (23,)  provides,  when  it  shall  appear  and  be  so 
decreed  that  such  subsequent  marriage  was  contracted  in 
good  faith  and  with  the  full  belief  of  the  parties,  that  the 
former  husband  or  wife  was  dead,  the  issue  of  such  marrhige 
born  or  begotten  before  its  nullity  shall  be  declared,  shall 
be  entitled  to  succeed  in  the  same  manner  as  legitimate 
children  to  the  real  and  personal  estate  of  the  parent,  who 
at  the  time  of  the  marriage  was  competent  to  contract, 
and  the  issue  so  entitled  shall  be  specified  in  she  sentence 
of  nullity. 

These  provisions  establish  incontestibly  that  the  mere 
fact,  that  a  prior  marriage  exists,  does  not  relieve  the  second 
husband  from  bigamy,  if  he  takes  it  into  his  head  to  marry 
a  second  wife  until  his  prior  marriage  is  judicially  dissolved. 
Until  that  takes  place  the  wife  is  entitled  to  support  and 
her  clothing.  The  evidence  offered  was,  therefore,  irrelevant 
and  incompetent. 

The  defendant's  counsel  did  not  couple  with  his  offer 
any  fact  which  would  amount  to  a  defense  or  tend  to  prove 
a  defense.  He  should  have  offered  to  prove  that  he  was 
ignorant  of  the  first  marriage  when  he  married  Mrs.  Allen. 
( See  Vallcau  agt.  Valleau,  6  Paige  207.) 

Second.  The  court  properly  overruled  the  objection  taken 
to  the  evidence,  as  to  the  conduct  of  the  defendant  in  hold- 
ing out  said  woman  to  be  his  wife ;  also  at  that  time,  she 
knew  her  first  husband  was  alive,  nor  did  he  offer  to  show 
that  she  had  not  been  divorced  from  her  husband.  It  was 
properly  admissible  for  the  purpose  of  proving  the  conduct 
of  the  defendant,  in  holding  out  to  the  world  and  especially 
to  the  plaintiffs,  this  woman  as  his  wife,  and  entitled  to 
credit  as  such. 

Third.  The  finding  of  the  jury  below  was  conclusive  on, 
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1st.  The  cause  that  the  wife  had  for  leaving  her  husband. 

%d.  That  the  goods  in  question  were  necessaries. 

Lastly.  The  circumstances  under  which  the  plaintiffs 
were  deprived  of  their  goods,  taken  in  consideration  with 
the  holding  out  to  the  world  by  the  defendant  of  his  wife 
as  entitled  to  credit,  estopped  him  from  endeavoring  to 
shield  himself  from  liability  on  the  grounds  alleged. 

By  the  court,  BRADY,  J.  —  The  plaintiffs  in  this  case  sold 
to  the  defendant's  acknowledged  wife  some  articles  which 
the  jury  decided  to  be  necessaries  upon  evidence  which  was 
conflicting.  At  the  time  of  the  sale  the  defendant  and  his 
wife  were  living  separate  and  apart,  and  had  commenced 
action  each  against  the  olfher  for  a  divorce;  but  no  alimony 
had  been  allowed  in  either  of  the  cases,  and  the  defendant 
had  not  contributed  towards  his  wife's  support  or  made  any 
provision  for  her  after  their  separation.  The  separation 
was  induced  by  alleged  cruel  treatment  on  the  part  of  the 
defendant  towards  her,  which  rendered  it  unsafe  for  her 
longer  to  cohabit  with  him.  The  jury,  after  hearing  the 
evidence  upon  that  subject,  found  for  the  plaintiffs,  and  by 
their  verdict  declared  that  it  was  sufficient  to  justify  the 
defendant's  wife  abandoning  him  from  apprehension  of  per- 
sonal injury.  These  findings  are  conclusive  upon  the 
defendant.  They  relate  to  questions  of  fact  exclusively, 
and  cannot  for  that  reason  be  disturbed.  The  defendant, 
nevertheless,  relies  upon  the  averred  fact  that  when  he 
married,  his  wife  had  a  husband  living  from  whom  she  had 
not  been  divorced,  and  who  was,  at  the  time  of  the  trial  of 
this  action  in  the  court  below,  still  in  existence.  An  offer 
to  prove  the  fact  was  made  and  rejected,  and  that  incident 
of  the  trial  formed  an  important  part  of  the  appeal  taken  to 
this  court.  After  u  careful  and  thorough  examination  of 
the  questions  which  were  in  that  way  presented,  it  is  deemed 
unnecessary  to  decide  them,  inasmuch  as  there  is  a  rile  of 
law  applicable  to  that  branch  of  this  case  which  settlte  the 
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liability  of  the  defendant.  He  was  married  to  the  person 
whom  he  now  disclaims,  by  a  proper  legal  formula.  He 
cohabited  with  her  and  introduced  her  as  his  wife,  as  well 
to  others  as  to  the  plaintiffs  in  this  action,  or  one  of  them. 
Having  done  so,  they  were  justified  in  dealing  with  her  as 
occupying  that  relation  to  him,  and  he  is  estopped  from 
denying  it  so  far  as  they  are  concerned.  (Mace  agt.  Cadell, 
Cowper,  233 ;  Robinson  agt.  Nahon,  1  Camp.,  245.)  Upon 
the  strength  of  his  acknowledgment  they  dealt  with  her. 
They  did  so  at  their  peril,  it  is  true,  but  only  upon  the 
questions  whether  the  defendant  provided  for  her,,  and  the 
articles1  sold  were  proper  and  necessary  articles,  considering 
the  wealth  of  the  husband  and  the  position  he  occupied 
in  the  community.  Having  arrived  at  this  conclusion,  the 
whose  scope  of  the  defense,  except  such  as  related  to  the 
questions  passed  upon  by  the  jury,  as  already  stated,  became 
wholly  irrelevant. 

It  is  said  in  Story  on  Contracts,  that  so  strong  is  the 
presumption  of  the  assent  of  the  husband  to  the  wife's 
contract,  created  by  cohabitation,  that  it  has  been  decided 
that  if  a  man  cohabit  with  a  woman,  holding  her  out  to  be 
his  wife,  he  is  liable  for  goods  furnished  to  her  during  their 
cohabitation,  by  a  tradesman  who  who  knew  that  they  were 
not  married.  A  fortiori  this  would  be  the  case  if  the 
tradesman  supposed  them  to  be  married.  Story  on  Con- 
tracts, section  101.  The  same  rule  is  declared  in  Corny  n  on 
Contracts,  Vol.,  1  214;  Watson  agt.  Threlkeld.  2  Esp.  Rep., 
637 ;  Hudson  agt.  Brent,  N.  P.,  Espinass,  124 ;  Carr  agt. 
King,  12  Mod.,  372;  Vin.  Abr.  tit.,  Baron  &  Feme,  D.  b. 
pL,  3S  ;  Robinson  agt.  Nahon,  I  Camp.,  245 ;  Munro  agt. 
De  Chemant,  4  Camp.,  215.)  The  defendant  was,  how- 
ever, as  we  have  seen,  married,  and  by  commencing  his 
action  for  a  divorce,  affirmed  his  marriage,  although  he 
declared  it  to  be  illegal  in  consequence  of  the  existence  of 
the  husband  of  the  woman  to  whom  he  was  married.  It 
is  not  necessary  to  suggest  the  circumstances  which  might 
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have  made  that  marriage  legal,  at  least  until  declared  to  be 
otherwise  by  a  court  of  competent  jurisdiction.  It  is 
enough,  as  already  suggested,  for  the  plaintiff's  case,  that 
the  defendant  was  in  fact  married  to  her,  and  had  held 
her  out  to  be  his  wife,  as  she  was  indeed,  so  far  as  the 
proper  form  of  the  union  could  make  her  such.  If  lie  was 
unfortunate  he  must  bear  the  burden.  It  cannot  be  shared 
by  persons  whose  confidence  in  his  representations  induced 
them  to  part  with  their  property  to  her.  Whatever  may 
be  the  rules  of  law  which  govern  controversies  between 
themselves,  third  persons  dealing  with  the  wife  on  the 
strength  of  her  conjugal  rights,  cannot  be  confronted  with 
the  illegality  of  the  marriage,  which  has  in  fact  been 
declared  valid,  and  acted  upon  by  the  assumed  husband 
and  wife.  Where  there  has  been  a  marriage  in  fact,  the 
case  is  stronger  than  where  none  was  celebrated,  unless  the 
tradesman  has  been  advised  of  the  separation  of  the  parties 
and  the  alleged  ilegality  of  the  marriage.  The  plaintiffs 
knew  nothing  of  these  facts,  and  were  not  chargeable  with 
notice  from  any  fact  that  appears  in  this  case.  It  is 
true  that  where  no  marriage  has  in  fact  taken  place,  the 
separation  of  the  parties  relieves  the  husband,  so-called, 
from  liability  for  goods  sold  after  that  incident,  as  suggested 
in  Munro  agt.  De  Chemant,  by  Lord  ELLENBOROUGII  ;  but 
that  rule  has  no  application  to  this  case,  inasmuch  as  there 
had  been  a  marriage.  I  do  not  either  subscribe  to  the 
suggestion  as  sound  in  principle  in  the  absence  of  notice 
of  the  actual  relation  existing  to  a  person  who  has  been 
allowed  to  deal  with  a  woman  as  a  wife,  or  was.  allowed  to 
so  regard  her  by  her  so-called  husband.  Indeed,  in  Robinson 
agt.  Nahon,  supra,  the  defendant  proved  that  he  had  a 
former  wife  living,  and  with  whom  he  had  resided  since 
the  marriage,  when  he  married  the  woman,  who  was 
supplied  with  apartments  by  the  plaintiff.  But  Lord 
ELLENBOUOUGH  said  that  there  was  no  evidence  to  fix  the 
plaintiff  with  a  knowledge  of  the  celebration  of  the  first 
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marriage,  and  that  the  defendant  was  estopped  to  set  up 
bigamy  as  a  bar  to  the  action.  He  had  given  the  woman 
who  lodged  with  the  plaintiff  every  appearance  of  being 
his  wife.  It  is  unnecessary,  however,  to  pursue  the  subject 
further.  It  ic  clear  from  these  authorities  that  after  mar- 
riage, whether  lawful  or  not,  as  long  as  it  exists,  third 
persons  without  notice,  who  have  dealt  with  the  wife  on 
the  assumption  that  she  was  indeed  such  and  which  assump- 
tion was  based  upon  the  representation  of  the  husband 
himself,  can  recover  for  necessaries  furnished  her  if  the 
husband  fail  to  provide  them.  It  is  no  answer  to  the 
demand  thus  made,  that  there  is  an  action  for  divorce 
pending,  unless  alimony  has  been  allowed.  ( SyJces  agt. 
Halstead,  1  Sand.  S.  C.,  483;  Bishop  on  Marriage  and 
Divorce,  Vol.  1  section  401.)  The  judgment  should  be 
affirmed. 
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SUPREME  €OURT. 
VAUGHAN  agt.  O'BRIEN. 

A  promissory  note  not  stamped  with  a  U.  S.,  revenue  stamp,  when  made,  but  the 
maker  authorized  the  attorney,  who  held  the  note,  to  put  on  a  stamp  and 
cancel  it,  which  the  attorney  neglected  to  do  until  several  months  thereafter, 
through  inadvertence,  and  not  with  any  intention  to  defraud  the  government : 

Held,  that  the  note  was  properly  stamped. 

Where  a  judgment  is  rendered  on  an  issue  raised  in  an  action 'by  dilatory  plea, 
as  a  mis-joinder  of  parties  it  terminates  that  action,  but  does  not  affect  the  right 
of  action  on  t/ie  merits.  Consequently,  it  cannot  be  pleaded  in  bar  in  a. subsequent 
action  for  the  same  cause  of  action. 

A  judgment  of  reversal  simply,  on  appeal,  has  the  same  effect  as  a  nonsuit.  And 
if,  in  a  subsequent  notion  between  the  same  parties,  the  judgment  is  sought  to  be 
set  up  as  a  bar,  the  onus  is  on  the  party  setting  it  up  to  show  that  it  was  an 
adjudication  on  the  merits,  or  on  the  particular  ground  claimed  as  a  bar. 

Fourth  Judicial  District,  General  Term,  January,  1870. 

Before  ROSEKRANS,  POTTER  and  BOCKES,  Justices. 

THIS  is  an  appeal  from  a  judgment  entered  on  the  direc- 
tion of  a  referee. 

The  plaintiff  claimed  to  recover,  1st  on  a  promisory  note 
for  $^11  16,  dated  November  7,  1867,  payable  one  day 
day  after  date  ;  2d,  on  a  due  bill  for  S20,  of  the  same  date 
with  the  note ;  and  3d,  $50  for  work,  labor  and  services. 

The  defendant  in  his  answer  claimed  and  insisted  that 
the  note  first  described,  was  void  because1  not  duly 
stamped  in  accordance  with  the  U.  S.  internal  revenue 
act;  also  averred  payment  and  set-off;  also  former  suit  in 
bar.  On  the  trial  before  the  referee,  evidence  was  given  on 
all  the  issues.  The  referee  found  that  the  notes  were  not 
invalid  for  the  cause  alleged ;  nor  was  the  action  barred  by 
a  former  adjudication,  and  having-  adjusted  the  matters  of 
accounts  between  the  parties,  also  determined  the  payments 
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and  counter  claims  to  be  allowed,  he  awarded  judgment  in 
favor  of  the  plaintiff  for  $132  60,  with  costs. 

As  regards  the  question  of  stamping  the  notes;  the  referee 
found  that  no  stamp  was  affixed  to  either  at  the  time  they 
were  made ;  but  that  the  defendant  then  authorized  his 
agent,  Mr.  Wendell,  to  affix  the  required  amount  of  stamps, 
and  cancel  the  stamps  pursuant  .to  such  authority.  He 
also  found  that  the  omission  to  affix  and  cancel  the  stampa 
occurred  through  inadvertence  or  mistake,  and  without 
any  intent  to  evade  the  provisions  of  the  revenue  laws,  or 
to  defraud  the  government  of  stamp  duty. 

On  the  question  of  a  former  suit  in  bar  of  this  action,  the 
referee  found  that  there  was  a  former  suit  by  the  defendant 
O'Brien,  in  justice's  court  against  the  plaintiff,  Vaughan, 
and  one  John  O'Brien,  wherein  the  present  plaintiff 
Vaughan,  set  up  in  his  separate  answer  as  a  defense,  the 
claim  for  work,  labor  and  services  referred  to  in  his  com- 
plaint herein,  and  denied  that  he  and  John  O'Brien  were 
jointly  interested  in  the  matters  of  such  suit;  and  that 
judgment  in  that  suit  was  rendered  on  the  issue  of  mis- 
joinder  only. 

The  referee  further  found  on  the  question  of  a  former  suit 
in  bar,  that  there  was  also  another  action  between  the 
parties  herein,  before  a  justice  of  the  peace,  wherein  the 
present  plaintiff  recovered  judgment  against  the  present 
defendant,  for  the  identical  cause  of  action  in  which  this 
suit  is  founded.  But  that  such  judgment  was  reversed  by 
the  county  court,  on  appeal  taken  by  the  defendant. 

A.  H.  AYRES,  for  appellant. 
J.  D.  -WEXDEL,  for  respondent. 

~By  the  court,  BOCKES,  J. — The  appellant's  counsel 
raised  two  questions  on  this  appeal,  1st,  that  the  notes  on 
which  the  recovery  was  allowed,  were  void,  because  not 
stamped  pursuant  to  the  provisions  of  U.  S.  internal  revenue 
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act;  and  2cZ,  that  the  action  was  barred  by  the  decision  and 
adjudication  on  the  appeal  in  the  county  court. 

I.  It  was  made  a  question  of  fact  .before  the  referee, 
whether  the  defendant  authorized  and  directed  Mr.  Wendell 
to  stamp  the  papers  as  the  law  required.  There  was  a 
conflict  of  evidence  on  this  point,  and  the  referee  who  saw 
the  witnesses  and  heard  them  testify,  found  that  such 
authority  and  direction  were  given.  Nor  can  it  with  any 
propriety  be  said  after  reading  the  evidence  returned  on 
this  appeal,  that  he  found  incorrectly  or  against  the  evi- 
dence in  that  regard.  It  must,  therefore,  now  stand  as  a 
fact  well  founded  in  the  case,  that  Mr.  Wendell  was 
authorized  and  directed  to  affix  the  proper  stamps  to  the 
paper,  and  to  cancel  them.  This  he  ultimately  did  do,  but 
not  until  several  months  had  elapsed.  But  it' is  further 
found  on  sufficient  evidence,  that  the  omission  to  affix  and 
cancel  the  stamps  during  this  period,  was  through  in- 
advertence, and  without  any  intent  to  evade  the  provisions 
of  the  revenue  law,  or  to  defraud  the  government  of  stamp 
duty.  Under  this  state  of  facts,  I  am  unhesitatingly  of 
the  opinion  that  the  papers  were  properly  held  to  be  well 
stamped  and  valid  against  the  objections  raised.  Mr. 
Wendell  testified  in  substance  that  the  defendant,  when  the 
notes  were  drawn,  directed  him  to  get  stamps  and  stamp 
them  ;  that  he  had  no  stamps  at  the  office;  that  he  placed 
them  in  his  drawer,  because  some  one  came  in  at  the  time, 
and  he  neglected  to  go  to  the  bank  and  get  the  stamps ; 
and  after  that  it  was  forgotten  ;  and  further  that  he  did  not 
neglect  to  put  on  the  stamps  to  defraud  the  government. 
Had  he  gone  out  immediately  and  procured  the  stamps, 
and  affixed  them  to  the  paper  and  canceled  them,  as  he  was 
authorized  and  directed,  these  proceedings  would  have  been 
quite  unobjectionable.  The  delay  found  in  this  case,  oc- 
curring through  inadvertence,  should  not  change  the  rights 
of  the  parties.  Having  authorized  and  directed  the  act, 
the  defendant  should  not  afterwaids  be  allowed  to  gainsay 
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it.  But  it  has  been  held  repeatedly  that  the  omission  to 
affix  a  proper  stamp  to  an  instrument  does  not  avoid  it, 
unless  such  omission  was  with  intent  to  evade  the  provisions 
of  the  law.  (29  How.  29  ;  47  Barb.,  187  ;  50  Barb.,  302  ; 
53  Barb.,  382.)  It  was  said  in  the  last  case  cited,  the  in- 
validity of  the  instrument  is  made  to  depend  upon  the 
existence  of  the  intent  to  evade  the  act.  The  case  of  Platt 
agt.  Brush,  (36  How.,  18S,)  principally  relied  upon  by  the 
appellant's  counsel,  stands  very  different  from  the  present 
on  the  facts.  The  objection  urged  that  the  notes  were 
invalidated  because  not  properly  stamped,  is  not,  in  my 
judgment  well  taken. 

II.  Was  this  action  barred  by  the  former  suit?  It  was 
not  barred,  certainly  by  the  judgment  of  the  justice  ren- 
dered on  the-  issue  of  the  misjoinder,  not  even  as  to  the 
claim  for  the  work,  labor  and  services.  That  judgment 
was  rendered  on  an  issue  raised  by  a  dilatory  plea.  It 
terminated  that  action,  but  did  not  affect  the  right  of 
action  on  the  merits.  As  regards  the  suit,  whenever  a 
recovery  was  had  before  the  justice  by  the  present  plaintiff 
against  the  present  defendant,  and  for  the  same  causes  of 
action  presented  in  this  suit;  the  judgment  of  the  justice 
was  reversed  by  the  county  court,  on  appeal  taken  by  the 
defendant.  If  reversed  on  technical  grounds,  not  involving 
the  merits,  that  prosecution  constituted  no  bar  to  this 
second  action  for  the  same  demands.  (4  Wend.,  95 ;  8 
Wend.,  10  ;  3  Hill,  322,  32S,)  otherwise,  in  case  the  judg- 
ment; of  reversal  was  rendered  on  the  ground  that  the 
plaintiff  had  no  right  of  action  at  all  on  the  merits.  In 
this  case,  the  ground  of  reversal  does  riot  appear.  True,  it 
is  stated  that  one  ground  of  error  alleged  in  the  notice  of 
appeal  was  the  omission  to  stamp  the  larger  note.  But  it 
does  not  appear  that  the  reversal  of  the  judgment  was 
based  on  such  omission. 

Ail   we  have    before  us   is,  that    the  judgment    of   the 
justice,  for  some  reason  not  here  disclosed,  was  held   to 
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be  erroneous,  and  was,  therefore,  reversed,  and  thereafter 
to  be  held  for  nought.  The  judgment  of  reversal  does  not 
purport  to  bea  judgment  on  the  merits,  as  to  the  claims  in 
litigation.  The  decision  may  have  been  put  on  the  merits. 
On  the  other  hand,  the  reversal  may  bar  when  placed  on 
technical  grounds  merely.  Now  we  are  asked  to  infer  that 
the  judgment  was  pronounced  on  the  merits,  that  is,  to 
infer  that  the  adjudication  proceeded  on  a  particular  ground, 
and  basing  our  conclusion  on  such  inference  to  hold  the 
adjudication  conclusive.  As  I  understand  the  rules,  ''a 
particular  ground  of  adjudication  can  never  be  inferred  and 
relied  upon  as  conclusive"  to  bar  a  right  of  action.  A  judg- 
ment is  no  evidence  of  a  matter  to  be  inferred  from  it  by 
argument.  The  rule  is,  that  it  must  clearly  and  distinctly 
appear  from  the  record  or  from  proof  aliunde  the  record 
when  such  proof  is  admissible  that  the  particular  ground 
urged  was  considered,  and  passed  upon  by  the  court  in  the 
former  suit,  or  the  adjudication  will  not  operate  as  a  bar 
in  a  subsequent  action.  The  onus  of  proof  too,  in  such 
case  is  on  the  party  who  relies  upon  the  adjudication  as  a 
.bar,  (10  Wend.,  60-84;  8  Wend.,  91;)  and  he  must  make 
it  appear  that  the  precise  point  was  considered  and  passed 
upon  in  the  former  suit.  The  case  at  bar  is  not  brought 
within  these  principles. 

But  judgment  here  relied  on  as  a  bar  is  one  of  simple 
reversal.  Its  effect  in  that  action  was  the  same  as  nonsuit. 
It  does  not  appear  that  the  adjudication  was  on  the  merits. 
For  ought  that  appears  before  us,  the  merits  were  not 
conclusive  —  certainly,  it  does  not  appear  that  they  were. 
It  lay  with  the  party  urging  the  point  clearly  and  distinctly, 
to  show  that  fact,  and  on  that  subject,  either  prove  the 
record,  or  otherwise,  we  can  no  more  infer  that  the  reversal 
of  the  former  judgment  was  on  the  merits,  than  on  technical 
grounds  in  no  way  involving  the  merits.  So  it  is  laid  down 
in  Coivan  and  HiWs  notes,  that  the  simple  reversal  of  a 
iudgment  proves  nothing  but  its  own  correctness;  that  it 
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operates  no  further  than  to  nulify  what  has  been  done,  and 
in  other  respects,  the  parties  are  generally  left  by  it  in  .the 
same  situation  as  to  their  rights  and  remedies  touching  the 
matter  in- controversy,  as  if  no  such  judgment  had  ever 
existed  (35  Hoiv.,  350,  and  cases  cited.) 

We  are  of  the  opinion  that  the  record  in  this  case  dis- 
closes no  error,  hence  the  judgment  should  be  affirmed. 

Affirmed  with  costs. 
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SUPREME    COURT. 


JOHN  S.  BARRY  agt.  J.  HARMANUS  FISHER,  HARRY  FISHER, 
and  PARKS  FISHER. 

A  wrongful  detention  of  personal  property,  is  itself,  a  conversion  of  it,  •which 
authorizes  an  attachment  to  isaue  under  the  Code  "  for  the  wrongful  conversion 
of  property,"  But  in  no  other  action  of  tort  can  an  attachment  issue. 

Partners/up  credits  can  in  no  case  be  taken  by  garnishment,  to  pay  the  individual 
debt  of  one  member  of  the  firm. 

The  balances  and  credits  due  the  defendants  as  partnership  brokers  in  the  hands  of 
other  brokers,  cannot  be  attached  by  a  creditor  of  the  defendants.  It  is  only 
tangible  property,  such  aa  can  be  reached  and  sold  on  execution  which  is  subject 
to  attachment. 

Where  the  plaintiff  sued  the  defendants — a  firm  of  brokers,  residing1  in  Baltimore, 
Md.,  where  the  plaintiff  also  resided,  for  the  conversion  of  personal  property  of 
the  plaintiff  and  claimed  damages  arising  out  of  the  sale  by  the  defendants  of 
certain  stock,  and  issued  and  served  an  attachment  upon  a  firm  of  brokers  in  the 
city  of  New  York,  claiming  a  lien  by  virtue  thereof  on  stocks,  bonds,  accounts, 
balances,  margins  on  deposits,  &c.,  due  the  defendants: 

Held,  that  in  addition  to  the  foregoing  reasons,  the  attachment  must  be  set  aside 
and  discharged,  on  the  ground  that  the  margins  and  securities  held  by  the  New 
York  brokers  belong  to  the  customers  of  the  Baltimore  firm,  of  which  fact  the 
New  York  brokers  had  notice,  and  this  rendered  an  accounting  between  all  the 
parties  interested  necessary  in  order  to  arrive  at  the  possible  surplus,  which 
surplus  could  not  be  attached  here  in  an  action  against  the  defendants. 

Besides,  the  technical  conversion  occured  in  Maryland,  and  our  courts,  as  a  general 
rule,  ought,  not  to  take  cognizance  of  actions  to  recover  damages  for  torts  com- 
mitted in  a  sister  state. 

Special  Term,   Chambers,  May,  1870. 

MOTION  to  discharge  attachment  as  to  garnishees. 

F.  F.  MARBURY  and  IRA  SHAFER,  for  motion. 

CRAM  and  ROBINSON  and  A.  J.  VANDERPOEL,  opposed, 

G-.  G.  BARNARD,  J.— The  affidavit  on  which  the  attach- 
ment was  issued,  states  in  substance,  that  the  action  is 
brought  against  the  defendants  for  the  wrongful  conversion 
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of  personal  property  of  the  plaintiff,  and  the  complaint 
which  is  made  a  part  of  the  affidavit,  alleges,  that  in  con- 
sequence of  the  wrongful  sales,  detentions  and  conversions 
therein  mentioned,  the  plaintiff  has  sustained  damage  in 
the  sum  of  one  hundred  an.d  twenty-five  thousand  dollars, 
and  judgment  for  that  amount  is  demanded,  and  interest 
from  the  1st  day  of  October,  1S69.  The  plaintiff  and 
defendants  are  residents  of  the  city  of  Baltimore.  The 
affidavit  also  states  that  the  defendants  have  property  with- 
in this  state,  to  wit :  stocks,  bonds  and  gold,  in  the  hands 
of  Van  Schaick  &  Co.,  Hajlgarten  &  Co.,  and  others,  and 
accounts  with  said  firms,  balances  due  the  said  defendants 
by  said  firms,  margins  on  deposits  with  those  houses  and 
balances  which  will  result  in  favor  of  said  defendants  on  a 
settlement  of  accounts  with  said  firms.  On  these  papers  a 
warrant  of  attachment  issued  to  the  sheriff  of  this  county, 
under  which  he  claims  to  have  attached  certain  balances 
alleged  to  be  due  the  defendants  from  Van  Schaick  &  Co., 
and  Hallgarten  &  Co.,  brokers,  doing  business  in  this  .city, 
and  certain  stocks,  bonds  and  gold.  It  appears  from  the 
affidavits  of  Mr.  Jenkins  Van  Schaick,  and  of  Charles  S. 
Hallgarten,  that  all  moneys  and  property  in  their  hands, 
received  from  the  firm  of  William  Fisher  &  Sons,  of  Balti- 
more,-have  been  received  since  the  1st  of  January,  1870, 
as  margins  for  and  on  account  of  contracts  made  since  that 
time,  on  account  of  individuals  and  corporations  in  Balti- 
more, customers  of  the  Baltimore  firm,  and  whose  names 
were  disclosed  to  the  New  York  brokers  before  named,  at 
the  time  of,  or  prior  to  the  receipt  of  them,  and  prior  to 
the  issuing  of  the  attachment.  That  the  money  and  prop- 
erty so  received  belong  to  the  defendants,  and  W.  Williams 
Remington  who  have  constituted  the  firm  of  William  Fisher 
&  Sons  since  the  1st  day  of  January,  1S70,  and  that  the 
securities  in  the  hands  of  said  New  York  brokers  are  subject 
to  fluctuation  in  price  and  value,  and  that  the  business 
between  them  and  the  Baltimore  firm  is  that  of  a  general 
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banking  and  brokerage  business,  and  that  the  interests  of 
the  New  York  firms  are  injuriously  affected  by  the  attach- 
ment, as  well  as  the  interests  of  Remington  and  others. 
Mr.  Remington's  affidavit  shows  that  he  became  a  member 
of  the  firm,  January  1st  1870,  and  that  since  that  period 
the  firm  has  been  composed  of  the  defendants  and  himself, 
and  that  since  that  date,  on  account  of  their  numerous 
customers  in  Baltimore,  they  have  caused  stocks,  bonds  and 
gold  to  be  bought  and  sold  in  New  York,  through  the 
brokers  before  mentioned-,  and  that  margins  and  moneys 
derived  from  and  furnished  by  the  customers  and  dealers 
with  said  firm  in  Baltimore  from  time  to  time,  since  said  1st 
day  of  January,  1870,  have  been  forwarded  and  remitted  to 
the  New  York  brokers,  to  serve  as  moneys  and  margins  in 
their  nands,  on  account  of  the  transactions  entered  into 
by  the  New  York  brokers  for  the  account  of  the  Baltimore 
firm,  who  were  acting  as  brokers  for  their  Baltimore  cus- 
tomers, and  he  claims  that  all  the  money,  funds,  credits  and 
property  of  said  Baltimore  firm  standing  to  their  credit, 
with,  or  held  by  the  New  York  brokers,  since  the  1st  day 
of  January,  1870,  are  applicable  to  and  should  be  applied 
in  settlement  of  the  affairs  and  liabilities  of  their  firm  as 
now  constituted,  and  that  his,  as  well  as  their  customers' 
rights  are  seriously  injured  by  the  attempt  to  attach  the 
funds  beiore  mentioned.  The  plaintiff's  claim  for  damages 
arises  out  of  the  sale  by  the  defendants  of  certain  stock  in 
September  last.  The  defendants,  Remington, the  Baltimore 
principals,  and  the  New  York  brokers  on  these  facts  claim 
that  the  money  and  property  in  the  hands  of  the  New  York 
brokers  cannot  be  attached  by  the  plaintiff.  The  plaintiff 
and  defendants  reside  in  Baltimore,  and  the  papers  show 
that  the  plaintiff  has  commenced  an  action  there  to  recover 
damages  for  the  same  conversion,  which  action  is  pending 
and  undetermined. 

The  defendants  suggest  that  an  attachment  ought  not  to 
issue  in  an  action  for  the  detention  and  copversion  of  prop- 
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erty  where  the  damages  are  uncertain,  and  must  be  assessed 
by  a  jury.      The  allegation    here  is,  that  the   defendants 
refused  to  deliver  the  plaintiff's  property  to  him  on  demand, 
and  that  they  have  wrongfully  detained  and  have  converted 
the  same  to  their  own  use,  and  he  claims  damages  as  be- 
fore mentioned,  and   the  summons  must   of  course  be  for 
relief,  and  cannot   be  for  a  sum  certain.     In   Gordon  agt. 
Gaffry,   (11   Abb.,    1,)  HOGEBOOM,   J.,  held  that  the  Code 
did  not    authorize  an    attachment    in  actions  for    wrongs, 
and  says  that  it  refers  to  cases  where  a  sum  of  money  is 
specified  in  the  summons,  and   does  not  embrace  cases  of 
trespass,    trover,  slander,  libel,    assault   and    battery,    and 
kindred  actions.     This  action  is  clearly  what  would  have 
been    called     before    the     enactment    of     the    Code,    an 
action   of  trover.     The  Code,  as  it  then  stood,  authorized 
the    issuing    of    the    warrants    of    attachment,     "in    an 
action   for   the  recovery  of   money."     Knox   agt.  Mason, 
(3  Piob.,  681,)    holds  that  an  attachment  could  not  issue 
in    an  action  for  the    taking  and  conversion    of  personal 
property,  and  the  Judge  says :    "  Yet  the  plaintiff  in  an 
action  of  tort,  must  be  at  liberty  to  fix  his  own  damages  ; 
and  the  court  has  no  discretion  in  determining  the  amount. 
If  the  attachment  is  discharged  on  giving  an  undertaking, 
it  must  be  for  double  the  amount  claimed  by  the  plaintiff's 
complaint.     *     *     Such  a  provision  would   be  equivalent 
to  one  allowing  the  plaintiff  to  seize  as  much  of  the  prop- 
erty of   a  foreign  corporation  or  non-resident  debtor,  as  he 
thought  proper  in  action  of  tort."     The  case  in  11  Abb.,   1, 
is  approved.     This  court  at  general  term,-  in   this  district, 
in  Shaffer  agt.  Mason,  (43  Barb.,  501,)  held,  that  an  attach- 
ment cannot  issue  as  a  provisional   remedy,  under  section 
%27  of  the  Code,  in  an   action  of  trespass  for  taking  and 
carrying  away  personal  property,  the  claim  being  for  dam- 
ages not  ascertained  but  to  be  assessed  by  a  jury. 

The  defendants  concede  that  the  provisions  of  the  Code 
have  been  changed  since  these  decisions,  so  far  as  to  war- 
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rant  the  issuing  of  the  attachment  in  an  action  for  the 
wrongful  conversion  of  property,  but  not  for  the  wronful 
detention.  They  insist  that  where  the  property  is  detained 
simply,  the  plaintiff  has  a  clear  remedy  by  an  action  to  re- 
cover the  possession  of  the  property  alleged  to  be  detained 
which  he  cannot  have  where  it  has  been  converted.  The 
Code  authorizes  as  before  remarked,  the  issuing  of  the 
warrant  for  the  wrongful  conversion  of  property,  but  in  no 
other  action  of  tort.  It  cannot  issue  in  the  case  of  assault 
and  battery,  and  the  like,  and  I  think  the  amendment  of 
I860,  must  be  regarded  as  a  legislative  declaration,  that  it 
shall  not  issue  in  any  case  of  tort,  except  for  the  wrongful 
conversion^  personal  property.  It  certainly  cannot  issue 
in  action  to  recover  damages  for  trespass  to  either  real  or 
personal  property.  Is  an  action  to  recover  damages  for  the 
detention  of  personal  property  equivalent  to  one  to  recover 
damages  for  its  conversion  ?  Unless  it  is,  this  attachment 
has  been  improvidently  issued,  for,  as  has  been  frequently 
held  in  the  cases  cited,  in  actions  of  tort  to  recover  dam- 
ages which  must  be  assessed  by  a  jury,  it  can-not  issue, 
and  as  I  before  stated,  I  think  the  legislature  intended  to 
authorize  its  issuing  in  tort,  in  the  single  case  of  a  wrongful 
conversion  of  personal  property  j  but  I  am  of  the  opinion 
that  a  wrongful  detention  of  property  is  itself  a  conversion. 
(2  Green.  Ev.,  ^  642.) 

Van  Schaick  &  Co.,  and  Hallgarten  &  Co.,  insist  that 
they  are  seriously  injured  by  the  operation  of  the  attach- 
ment, that  they  hold  certain  margins  on  certain  stocks  and 
gold  which  they  are  carrying  by  direction  of  William  Fisher 
&  Sons,  for  named  customers  and  principals  of  theirs  at 
Baltimore,  and  that  the  prices  and  values  of  the  securities 
thus  held,  are  daily  fluctuating,  and  that  their  rights  will 
be  seriously  impaired  if  the  attachment  stands.  Upon  the 
papers  before  me,  there  can  be  no  dispute  about  what  the 
course  of  business  between  the  Baltimore  firm  and  the 
New  York  firms  has  been  since  January  1,  1870.  Cus- 
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tomers  and  dealers  with  the  Baltimore  firm  employ  the 
latter  to  purchase  gold,  stocks,  bonds,  and  other  securities 
in  this  market  and  furnish  appropriate  margins.  These 
orders  are  executed  by  the  Baltimore  house,  through  the 
New  York  brokers  before  mentioned,  and  the  margins  and 
securities* in  the  hands  of  the  latter,  in  their  accounts  with 
W.  Fisher  &.  Sons,  and  standing  to  their  credit,  belong  to 
their  Baltimore  customers  and  dealers.  Can  these  margins 
and  these  securities  in  the  hands  of  the  New  York  brokers, 
under  these  circumstances  be  attached,  seized,  and  held  by 
the  sheriff*  to  satisfy  any  judgment  which  may  be  recovered 
by  the  plaintiff  against  the  Fishers,  on  account  of  transac- 
tions occurring  in  September,  1869,  is  one  of  the  questions 
which  was  thoroughly  discussed  on  the  motion.  Remington 
claims  his  right  as  partner  to  the  credits  and  balances 
sought  to  be  attached,  and  insists  that  he  has  the  right  to 
collect,  control,  and  apply  them  in  the  ordinary  course  of 
the  partnership,  and  that  they  are  not  liable  to  seizure 
upon  an  attachment  in  an  action  against  his  copartners. 
It  must  be  borne  in  mind  that  'the  sheriff  has  not  seized 
any  securities  belonging  to  the  Baltimore  firm,  he  could 
only  attach  the  interest  of  the  Fishers  in  whatever  balance 
may  be  due  them  in  the  transaction  before  mentioned  on  a 
final  accounting,  and  it  is  well  settled  that  only  the  surplus 
after  the  payment  of  the  copartnership  debts  and  a  state- 
ment of  the  accounts,  can  be  seized.  (Lyndon  agt  Gorham, 
1  Grattn.,  368 ;  STORY,  J.) 

I  am  at  a  loss  to  comprehend  how,  in  an  action  com- 
menced by  attachment,  which  is  a  proceeding  in  rem,  and 
where  this  court  has  no  jurisdiction,  whatever,  over  the 
persons  of  the  copartners,  such  an  accounting  and  state- 
ment can  be  had,  and  unless  this  can  be  done  the  attempt 
to  attach  any  supposed  interest  or  surplus  must  be 
abortive. 

"  From  the  nature  of  partnerships,  one  partner  cannot 
nave  any  separate  right  in  any  particular  debt  or  article  of 
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property  belonging  to  the  partnership,  liable  to  individual 
debts,  but  all  the  effects  are  a  joint  interest,  and  each 
partner  can  have  a  separate  interest  only  in  his  share  upon 
the  winding  up  and  settlement  of  the  partnership  concern." 
(Church  agt.  Knox,  2  Conn.,  518.) 

A  work  of  great  authority  holds  the  rule  absolutely, 
that  partnership  credits  cannot  be  attached  for  the  debt 
of  one  partner.  (  Drake  on  Attach.,  3  ed.,  ^  567,  570.) 

And  he  maintains,  with  signal  ability,  and  cites  numerous 
authorities  in  support  of  the  doctrine,  that  the  attachment 
of  a  debt  due  to  a  copartnership  in  an  action  against  one 
of  the  partners,  is  justly  distinguishable  from  the  seizure  on 
attachment  or  execution  of  tangible  effects  of  the  firm  for 
the  same  purpose.  (Drake  on  Attach.,  §  567.)  The  same 
doctrine  is  maintained  in  Winston  ag.t.  Ewing,  (1  Alabama, 
129  ;)  Johnson  agt.  King,  6  Humphreys,  233  ;  Lyndon  agt. 
Gorham,  supra;  Church  agt.  King,  supra  ;  Atkins  agt. 
Prescott,  10  N.  Hamp.,  1201  ;  Thomas  agt.  Lash,  13  Louis., 
277;  Smith  agt.  M.  MirJcen,  3  Id.,  319;  Mobley  agt. 
Loubat,  7  Miss.,  318;  Kingsley  agt.  Missouri  Fire  Ins.  Co., 
14  Missouri,  467.) 

At  section  570,.  Drake,  upon  this  question,  concludes 
thus:  "The  position  taken  in  the  decisions  which  have 
been  referred  to,  is  supported  by  the  courts  of  New  Hamp- 
shire, Vermont,  Louisiana,  Missouri,  Tennessee,  Indiana, 
Pennsylvania,  Maryland  and  South  Carolina.  The  contrary 
doctrine  prevails  in  some  states,  but  in  the  reported  cases  in 
these  states  we  look  in  vain  for  any  substantial  foundation 
of  reason  or  expediency  upon  .which  it  can  rest,  or  for  any 
view  calculated  to  shake  our  confidence  in  the  conclusion 
that  partnership  credits  can  in  no  case  be  taken  by  garnish- 
ment to  pay  the  individual  .debt  of  one  member  of  a  firm  ;" 
(and  see  Berry  agt.  Harris,  22  Maryland,  339.) 

In  this  state  the  same  doctrine  was  asserted  in  the 
Matter  of  Smith  (16  Johns.,  102.)  This  case  was  followed 
in  Sears  agt.  Gcarn,  (7  Hgw.}  303  ;)  HARRIS,  J.,  in  this 
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case,  in  holding  that  a  copartnership  account  book  could 
not  be  seized  under  an  attachment  in  an  action  against  one 
of  the  partners,  said:  c<  The  attachment  will  only  operate 
upon  the  interest  of  the  debtor  against  whom  it  issues,  in 
the  surplus  which  may  remain  after  closing  up  the  partner- 
ship accounts,  and  an  order  must,  therefore,  be  entered, 
requiring  the  sheriff  to  restore  to  the  defendant,  Houghton, 
the  account  book  seized  by  him." 

These  are  the  only  cases  in  this  state  upon  the  direct 
question  of  attaching  partnership  credits  and  balances, 
although,  in  (10  Johns.,)  goods  were  also  attached.  It  was 
not  involved  at  all  in  Brewster  agt.  Honigslurger,  (2  Code 
Pep.,  50.)  as  shown  by  HARRIS,  J.,  in  Sears  agt.  Gearn, 
supra.  Nor  was  the  question  involved  directly  in  Abels  agt. 
Westervelt,  (15  Abb.,  130,)  but  the  reasoning  in  this  case 
supports  the  rule  as  contended  for  by  Drake,  and  laid  down 
in  the  cases  decided  in  this  state.  Nor  is  Goll  agt.  Hinton, 
(S  Abb.,  120,)  in  conflict  with  the  principle  declared  in  the 
authorities  already  cited.  There,  a  store  of  goods  belong- 
ing to  the  copartnership  was  seized  on  an  attachment  in  an 
action  /against  the  individual  partner,  and  on  motion  to 
restore  the  goods  to  the  non-absconding  partner,  it  was 
held  that,  inasmuch  as  the  goods  could  have  been  seized 
on  an  execution  against  the  individual  partner,  and  his  in- 
terest in  them  sold,  they  could  be  attached,  and  his  interest, 
after  recovery  of  judgment,  could,  in  like  manner,  be  sold, 
and  no  one  ever  doubted  this  doctrine.  Drake  lays  down 
the  same  rule,  and  is  one  of  the  authorities  cited,  and  is 
mainly  relied  upon  by  the  court  in  Goll  agt.  Hinton.  But 
who  will  contend,  for  a  single  moment,  that  an  execution 
can  be  levied  upon  the  balance  and  credits  in  the  hands 
of  Van  Schaick  &  Co.,  and  of  Hallgarten  &  Co.  ?  The  case 
of  Smith  agt.  Orscr,  (43  Barb.,)  announces  the  same  doctrine 
as  Goll  agt.  Hinton,  supra.  In  Smith,  agt.  Orser,  partner- 
ship property — tangible  property — was  seized  by  the  sheriff 
undor  an  attachment  issued  against  a  portion -of  the  rriern- 
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bers  of  the  firm,  and  the  firm  brought  replevin  against  the 
sheriff,  arid  this  court,  at  general  term,  held  that  the  prop- 
erty could  be  seized  on  attatchment,  because  it  was  execu- 
tionable  property,  and  that  the  goods  being  in  the  custody 
of  the  law,  could  not  b.e  taken  from,  the  sheriff,  by  an 
action  to  recover  their  possession.  The  court  did  not  in- 
tend to  over-rule  the  cases  reported  in  (16  Johns.,  102  and 
7  Hoiv.,  384,  supra,  and  1  How.,  229.)  If  the  balances 
and  credits  in  the  hands  of  the  New  York  brokers  cannot 
be  reached  by  an  execution  issued  on  a  judgment  against 
the  Fishers,  the  motion  must  be  granted,  otherwise,  it  must 
be  denied,  and  this,  as  I  understand  it,  is  the  test  established 
by  the  numerous  cases  before  cited,  out  of  this  state,  aa 
well  as  by  the  reported  cases  in  this  state.  What  was  said 
by  LEONARD,  J.,  in  Smith  agt.  Orser,  supra,  about  Goll  agt. 
Hinton,  overruling,  Sears  agt.  Gcarn,  war  not  necessary 
in  the  decision  of  the  cause,  was  not  concurred  in  by  the 
court,  and  was  said  without  hearing  in  mind  that  the  prop- 
erty in  Smith  agt.  Orser,  was  executionable,  while  that  in 
Scars  agt.  Gearn — being  account  books — was  not.  I  think 
it  is  perfectly  clear  that  the  plaintiff  cannot  levy  an  execu- 
tion upon,  and,  under  it,  sell  the  interest  of  the  Fishers  in 
the  balances,  and  credits  in  the  hands  of  their  New  York 
brokers. 

Upon  another  ground,  I  think,  the  levy  of  attachment 
must  be  set  aside  and  discharged.  The  margins  and  secur- 
ities held  by  the  New  York  brokers,  belong  to  the 
customers  of  the  Batimore  firm,  and  the  New  York  brokers 
have  notice  of  this  fact.  The  property  belongs  then  to  the 
Baltimore  customers  after  they  shall  have  accounted  with 
their  immediate  agents,  the  Baltimore  firm,  and  before  that 
can  be  done,  there  must  be  an  accounting  between  tho 
Baltimore  firm  arid  their  brokers  in  New  York,  and  for  tht» 
purpose  of  ascertaining  what  balance  or  credits,  if  any, 
have  been  attached,  there  must  be  an  accounting  between 
the  New  York  brokers  and  the  Baltimore  firm,  between  tho 
VOL.  XXXIX.  34 
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latter  and  their  customers,  and  then,  finally,  between  the 
members  of  the  Baltimore  firm  and  the  surplus,  if  any, 
after  a  statement  of  the  copartnership  matters  may  be  ap- 
plied to  the  payment  of  the  indebtedness  of  the  Fishers,  if 
any,  to  the  plaintiff.  This  statement  alone,  in  my  opinion, 
shows  that  this  possible  surplus  cannot  be  attached  in  an 
action  against  the  Fishers.  The  importance,  and  to  some 
extent,  the  novelty  of  the  question  in  this  state,  as  well  as 
the  ability  and  learning  displayed  on  the  argument,  have 
induced  me  to  examine  with  great  care  the  questions  in- 
volved, and,  although,  somewhat  different  from  my  first 
impression,  I  do  not  regret  the  conclusion  at  which  I  have 
arrived.  The  plaintiff  has  already  sued  the  Fishers  in 
Baltimore  where  all  the  parties  reside,  for  the  same  cause 
of  action,  and  the  action  is  still  pending  and  undetermined. 
There  is  no  question  made  as  to  the  ability  of  the  Fishers 
to  respond  to  any  judgment  which  may  be  recovered  against 
them.  Technically,  the  alleged  conversion  occurred  in 
Maryland,  and  our  courts  have  in  some  instances  heretofore 
Defused  to  take  cognizance  of  actions,  to  recover  damages 
for  torts  committed  in  a  sister  state.  We  are  overburdened 
now  by  the  amount  of  litigation  constantly  increasing 
and  accumulating,  and  while  jurisdiction  should  be  enter- 
tained of  parties  arid  actions,  when  brought  within  existing 
rules  and  jurisdictions,  I  think  we  should  not  extend  it, 
especially  in  a  case  like  this,  for  which  I  find  no  precedent. 
If  the  attachment  can  operate  as  against  the  balances  and 
credits  in  the  hands  of  Van  Schaick  &  Co.,  and  Hallgarten 
&  Co.,  the  precedent  thus  established  may  lead  to  disastrous 
consequences  in  view  of  the  numerous  financial  transactions, 
involving  undoubtedly  many  millions  of  dollars,  at  times 
occurring  daily  within  this  city.  These  New  York  brokers, 
if  their  balances  can  be  attached,  are  tied  up;  they  cannot 
sell  the  securities  which  may  decline  in  value  pending  this 
litigation,  nor  can  they  dispose  of  them  because  of  insufficient 
margins.  Thus  at  a  glance,  can  be  seen  the  very  serious 
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consequences  which  will  result  to  business  and  financial 
transactions  in  this  city,  if  the  plaintiff's  views  prevail. 
These  considerations  are  proper  when  disposing  ofi  a  ques- 
tion involving  a  principle  of  great  importance,  and  which 
may  become  a  precedent.  It  must  not  be  understood  that 
I  invite  discrimination  on  the  part  of  the  courts  against 
residents  of  sister  states.  Far  from  it.  I  intend  by  the 
observations  which  I  have  made,  to  establish  a  rule  which 
will  work  harmoniously  with  the  interests  of  all,  consistently 
with  the  interest  of  all,  without  discriminating  in  behalf  of 
non-residents  against  those  carrying  on  here,  in  part,  the 
financial  transactions  of  this  great  financial  and  commercial 
emporium,  and  although,  they  are  not  parties  to  this  action, 
if  injured  they  are  entitled  to  relief.  (Code  section  229  ; 
Furman  agt.  Walter,  13  How.,  350;  Ee  Griswold  13  Barb., 
412.) 

In  my  opinion  the  motion  must  be  granted.  Let  an 
order  be  entered  setting  aside  the  service  of  the  attachment 
on  Van  Schaick  &  Co.,  and.Hallgarten  &  Co.,  and  that  the 
balances,  credits,  effects,  stocks,  bonds,  gold  and  other 
securities  in  their  hands  to  the  credit  of,  or  in  account 
with  W.  Fisher  &  Sons,  be  released  and  discharged  from 
the  lien,  effect  and  operation  of  the  said  attachment,  and 
t  notice  thereof  to  the  same  extent  as  though  the  same  had 
never  been  issued  or  served.  The  attachment  itself  cannot 
be  set  aside. 
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THE    DECISIONS 


CONTAINED  IN  THE  FOLLOWING  REPORTS: 

39  Howard's  Pr.  E.;  55  Harbour's  E.;  40  and  41  2V.  F.; 
and  3  dnd  4  Keyes1  E. 


ABATEMENT. 

1.  A  plea  in  abatement  must  give  the 
party  a  better  writ:  it  must  state  pre- 
cisely the  persons  who  should  be  made 
parties.     (  Wigand  agt.  Sichcl,  3  Keijes, 
120.) 

2.  To  sustain  such   plea,  it  mast  appear 
that  there  is  neither  a  greater  nor  less 
number  of  parties  than  is  set  up  in  the 
plea.     (Id.) 

ACCEPTANCE. 

1.  A  party  who  intrusts  another  with 
his  acceptance  in  blank,  is  responsible 
to  a  bona  fide  holder,  although  the 
blank  be  filled  with  a  sum  exceeding1 
that  fixed  as  a  limit  by  the  acceptor. 
The  doctrine  in  Brown  agt.  Leavitt, 
(31  N.  Y.,  113.)  applied  in  this  case, 
to  determine  what  constitute  a  bona 
fide  holder.  (Day  agt.  Saundert,  3 
Keyes,  347.) 

OF  CHATTELS  BY  PURCASERS.  See 
PERSONAL  PROPERTY  ;  SALE  AND 
DELIVEY.  (Id.) 

OF  CONVEYANCE.    See  CONTRACT.  ( Id.) 


UNDER     FRAUDULENT     REPRESENTA- 
TIONS.   See  CONTRACT.     ( Id. ) 
See  SALE  AND  DELIVERY.    (4  Keya.) 

ACCOMPLICE. 

See  SUBORNATION  OF  PERJURY.    (40 
NY.) 

ACCORD  AND  SATISFACTION. 

1.  Where  a  debtor  settles  the  amonnt 
due  from  him  to  his  creditor  upon 
notes  and  drafts,  by  giving  him,  in  fall 
satisfaction  of  the  claim,  a  draft  on  a 
third  person  for  fifty  per  cent  of  the 
amount,  payable  inAjpld,  which  is 
Subsequently  paid,  am  the  creditor 
accepts  such  draft  and  surrenders  and 
cancels  the  evidences  of  the  indebted- 
ness, this  is  a  good  accord  and  satisfac- 
tion. (Stogg  agt.  Alexander,  55  Barb., 

ACCOUNTING. 

OPENING  OF  LONG  SETTLED.    See  SET- 
TLEMENT,   (3  Keyes.) 
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1.  Where  a  testator  devises  to  his  wife, 
daring  the  term  of  her  natural  life,  his 
entire  estate,  and,  after  her  death,  the 
same,  share  and  share  alike,  unto  his 
children  who  may  at  her  decease  be 
living,  the  estate  does  not  vest  in  the 
children  until  the  decease  of  the  wife, 
and  she  cannot  be  required  to  account 
to  any  of  the  children,  or  their  rep- 
resentatives, for  the  purpose  of  having 
the  estate  divided  among  them,  or  ap 
portioned  to  any  of  them.  (Cannichael 
agt.  Carmichael,  4  Keyes,  346,) 

ACTION  FOR.    See  PRACTICE.    (Id.) 

FINAL  BEFORE  SURROGATE.  See  AD- 
MINISTRATORS. ( Id.) 

Set  STATUTE  OF  LIMITATIONS.  (41 JV.  Y.) 

ACCOUNT  STATED. 

1.  Where  a  bill  is  presented  and  no  ob- 
jection is  made  to  it  until  after  suit  is 
commenced  on  it,  the  account  may 
properly  be  regarded  as  an  account 
stated,  and  interest  be  allowed  from 
the  time  the  claim  was  presented. 
(Case  agt.  Hotchkiss,  3  Keyes,  334.) 

ACCUMULATION. 

See  WILL.    (41  N.  Y.) 

ACKNOWLEDGMENT  OR  PROOF 
OF  DEEDS. 

1.  Where  a  conveyance  is  acknowledged 
before  an  officer,  authorized  to  take 
such  acknowledgment  within  the 
limits  of  his  jurisdiction,  it  will  be 
presumed  that  such  acknowledgment 
was  actually  taken  within  such  limits. 
(The  People  agt  Snyder,  41  N.  Y., 
397.) 

ACQUIESCENCE. 

1.  A  claim  of  set-off  was  held  by  the 
judge,  at  the  trial,  to  have  been  settled, 
or  to  be  barred  by  the  statute  of  lim- 
itations. If  dissatisfied  with  such 
assumption,  the  party  should  have 
requested  to  Jfcve  that  question  sub 
mitted  to  thel^iry.  In  the  absence  of 
such  request,  the  party  will  be  deemed 
to  have  acquiesced  in  the  assumption 
of  fact  stated  by  the  court,  and  this 
question  cannot  be  raised  on  appeal. 
(  Mallory  agt.  Tioga  R.R.  Co.,  3  Keyes, 

ACTION. 

1.  Two  of  the  directors  of  the  Erie  Rail- 
way Company  cannot  sustain  an  action 


against  the  defendants,  part  of  whom 
are  directors  of  said  company,  {the 
company  also  a  .defendant)  ana  a  part 
are  preferred  stockholders,  to  restrain 
them  from  the  further  prosecution  of 
actions  against  said  company ;  to  se- 
cure an  accounting  for  the  net  earnings 
for  1868,  and  for  payment  of  a  dividend 
out  of  such  earnings  on  the  preferred 
stock  of  the  company — Because, 

1st,  The  plaintiffs  are  not  the  real 
parties  in  interest — The  company  alone 
could  maintain  such  an  action,  if  main- 
tainable. 

2d,  The  defendants  have  no  common 
interest  in  the  subject  matter  of  the  suit 
or  the  relief  demanded. 

3d,  The  plaintiffs,  without  bringing 
a  cross  suit,  could  have  all  the  matters 
they  seek  to  have  determined  in  this 
action,  determined  in  the  action  by  the 
stockholders.  (Gould  agt.  Thompson, 
ante,  5.) 

2.  A  joint  action  against  several  defend- 
ants may  be   brought  to  recover  reufr 
reserved  upon  the  several    pieces  of 
latid  owned  by  them  in  severally,  and 
a  several  judgment  against  them  may 
be  rendered   for  their  respective  pro- 
portions of  the  rent,  where  an  appor- 
tionment of  the  whole  rent  claimed  is 
necessary.     (  Van  Bensselaer  agt.  Lay- 
man, ante,  9.) 

3.  Where  the  ptaintiff  stands  in  the  rela- 
tion to  the  defendants  (  a  railroad  cor- 
poration and  its  officers)  as  creditor  or 
stockholder  of  the  company,   he  is  au- 
thorized to  bring  his  action  to  compel 
the  officers  of  the  company  to  account 
for  their  management  and  disposition 
of  its  funds  and  property,  and  to  obtain 
their  suspension  and  removal  from  of- 
fice.    (Ramsey  agt.  Gould,  ante,  62.) 

4.  Where,    in   such    action,  a  motion  is 
made  to  dismiss  the  complaint,  or  per- 
petually stay  proceedings  therein,  on 
the  ground  that  the  action  is  brought 
in  bad  faith,  and  is  an  attempt  to  per- 
vert and  abuse  the  process  of  the  court 
to  purposes  of  retaliation  and  revenge, 
and  to  compel  the  defendants  to  cease 
a  litigation  in  which  the  plaintiff  has 
an  adverse  interest,  &c.,  the  court  baa 
no  right  to  look  into  the  plaintiff's  mo- 
tives in  bringing  the  action.     (Jd.) 

5.  Unless  the  court  can  plainly  see  that 
he  has  no  meritorious  cause  of  action, 
or  that  he  is  estopped  from  prosecuting 
it,  his   prosecution   of  it  will   not  be 
deemed  a  perversion  or  abuse  of  the 

.  process  of  the  court.  This  is  equally 
true  in  a  court  of  equity,  as  in  a  court 
of  law.  (Id.) 
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6.  No  cases  eiin  he  found  where  tlie  courts 
'  have  perpetually   stayed    proceedings 

as  against  good  faith,  except  where  the 
suits'  were  brought  in  violation  of  some 
aiv.iim'-mcut  or  uuderstauding  between 
the  par  ties.  (Id.) 

7.  The  ground  that  the    plaintiff  is  not 
now,  and  never  1ms  been,  a  creditor  of 
the  company,  upon  a  debt  already  due, 
and  that  the  defendants  have,  since  the 
commencement  of  this  suit,  tendered  to 
him  full  payment  of  all    the   demands 
which  he  p'retends   to  hold,  and  that, 
as  a  stockholder,  he  has  no  standing  in 
court  in  such  an  action   is  not  sufficient 
to  defeat  the  plaintiff's    action,   even 
if  it  is  true  that  the  indebtedness  shown 
does  not  make  the   plaintiff*  a  creditor 
•within  the  meaning  of  the   statute,   or 
that  the  tender  alleged  would  be  effect- 
ual against  him  as  a  creditor.     (Id.) 

S.  For  the  plaintiff  brings  this  action  on 
his  own  behalf,  and  on  behalf  of  all 
others  having  a  common  interest;  and 
alleges  that  the  officers  named  as  de- 
fendants control  the  company.  He  may, 
as  a  stockholder,  therefore,  maintain  the 
action  for  such  portion  of  the  relieT  de- 
manded as  does  not  depend  upon  the 
statutory  authority  authorizing  vieito- 
rial  power  by  a  creditor,  claimed  as 
part  of  his  relief.  (Id.) 

9.  An  action  to   recover  a  mortgage,  or 
the  money  received  thereon,  survives  to 
the   personal    representatives,   and   is 
assignable.     (Marvin  agt.  Iitglis,  ante, 
329.'; 

10.  Tlie  rule  that  a  single  claim  cannot 
be  divided  and  made   the  subject  of 
several  suits  is  in  the  interest  of   the 
debtor  and   may  be  waived  by  him. 
(Mill*  agt.  Garrison,  3  Keyes,  40.) 

11.  Under  an    agreement    that  if    the 
creditor  would  forbear  suing  upon  the 
whole  of  his  demand  and  sue  upon  a 
part  of  it  only,  and,  in  case  of  a  re- 
covery    upon    that    part,  the    debtor 
•would  pay  the  balance,  it  waa 

Held,  that  such  agreement  was  a  waiver 
of  the  rule  in  his  favor  concerning  the 
division  of  actions,  and  that  the  re- 
covery upon  the  part  sued  upon  was 
not  a  bar  to  an  action  upon  the  balance 
of  the  claim.  It  is  not  to  be  tolerated 
that  a  rule  of  law  designed  to  protect 
debtors  iroin  oppression  shall  be  used 
by  them  as  an  instrument  of  fraud. 
('Id.) 

12.  Where  parties  fraudulently  purchased 
goods   upon   credit,,    for    which    they 
gave   their   promisory  note,  due  at  a 
future   day,   the   vendor,   discovering 


the  fraud,  may  waive  the  tort,  and 
bring  his  action  immediately  for  good* 
Bold  and  delivered.  ( IViyaJul  agt. 
Sichel,  3  Keyes,  120.)  , 

13.  Where  one  of  three  assignees  for  the 
benefit  of  creditors,  had,  afteracceptinpf 
the  trust  and  acting  in  the  premised, 
assigned  his  interest  and  trust  to  hi» 
co-trustees,  and  they  commenced  an  ac- 
tion in  their  fiduciary  character,  omitt- 
ing to  make  such  assignor  party 
plaintiff  or  defendant : 

Held,  on  demurrer,  that  there  wns  a 
defect  of  parties.  ( Thatcher  agt.  Can- 
dee,  3  Keyes,  157.) 

14  The  law  in  thin  state,  that  tenants  in 
common  must  all  join  in  an  action  of 
trespass  to  recover  damatres  for  in- 
juries to  real  estate  held  in  common, 
has  not  been  changed  by  the  Code. 
(De  Ruy  agt,  Strong,  3  Keyes,  603;) 

15.  Where  a  defect  of  parties  appears  up- 
on the  face  of  the  complaint,  it  can  b« 
made  available  to  the  defendant  only 
by  demurrer,  and  not  by  answer, 
setting  up  the  defect  of  parties  as  a 
defense ;  and  where,  in  such  case,  the 
demurrer  is  overruled,  the  only  rem- 
edy is  by  appeal.  (Id.) 

1C.  Where  an  arbitration  had  determinod 
and  awarded  the  damages  arising 
from  obstructing  a  water-course,  so  aa 
to  overflow  lands,  it  was  competent 
to  bring  an  action  for  further  damages, 
arising  from  such  obstruction,  after 
the  award  was  made.  (  Phillips  agt. 
Terry,  3  Keyes,  313.) 

See  ADVANCEMENT    (Id.) 
FRAUD.    (Id.) 
PRACTICE.    (Id.) 

17.  The  plaintiff  intrusted  to  one  McL. 
$4,000    for   a   special    purpose       The 
latter  applied  to  the  use  of  defendant 
$1,070  of  the  above  sum,  he   haviner 
reason  to  know,  or   to   believe,  that 
they  we.re  moneys  of  the  plaintiff  thua 
misapplied : 

Held,  that  the  action  was  properly 
brought,  and  judgment  against  defend- 
ant for  the  amount  received  by  him 
correctiy  rendered.  (Ely  agt.  Norton^ 
3  Keyes',  397.) 

18.  An  action   may    be  maintained  by 
the  receiver  of  an  insolvent  insuranca 
company   against  its  stockholders,  to 
recover  the  sums  received  by  them  MS 
dividends,  at   the   time  the   company 
was  insolvent.     (Utyoud  agt.  Laytin. 
3  Keyes,  521.) 

19.  He  may   also  make   parties  to   the 
action  the  creditors  of  such 
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for  the  purpose  of  restraining  them 
from  proceeding  individually  against 
the  stockholders 'separately,  to  recover 
such  dividends.  (/</.) 

20.  Aii  action  may  be  maintained  against 
a  party,  upon  a  promise  made  by  him 
to  a  third  person,  for  a  valid  considera- 
tion, for  the   benefit  of  the  'plaintiff, 
although   the  latter  was  not  privy  to 
the  consideration.     (Secor  agt.  Lord,  3 
Keyes,  52j.) 

21.  A  conveyance  in  trust  to  the  trustees 
of  a  religious  corporation,  for  the  use 
and   benefit  of  the   corporation,  vests 
the  title  by  the  statute  in  the  corpora- 
tion,   without    previous    conveyance 
from  the  trustees  ;  and  hence,  tlie  cor- 
poration is  the   proper  party  to  main- 
tain  an   action    of   ejectment.     (  Van 
-Denzeii    agt.    Tnisttes   Pres.    Cong.,  3 
Keyes,  550.) 

22.  Words,  to  be  actionable  per  te,  must 
impute  a  crime   involving  moral  tur- 
pitude     punishable     by     indictment. 
(  Wrujkt  agt.  Paige,  3  Keyes,  581.) 

$3.  An  action  for  slander  may  be  main- 
tained, where  the  allegation  is,  that 
the  defendant  charged  that  the  plain- 
tiff kept  a  whore-house:  such  charge 
beiiiir  synonymous  with  a  charge  of 
keeping  a  bawdy-house  or  house  of 
ill-fame,  which  is  an  indictable  offense. 
(Id.) 

AGAINST   MKMBEKS   OF    JOINT   STOCK 
COMPANIES.    Se.e  PRACTICE.     (Id.) 
DEFENSE  TO.     See  PRACTICE    (Id.) 

FOR    DAMAGES    FROM    OVERFLOW.      See 

EVIDENCE.     (Id.) 

REMEDY  BY.    See  REMEDY.    (Id.) 
RIGHT  OF  ASSIGNABLE.    See  CONTRACT 

(Id.) 
See  PRACTICE —    (4  Keyes.) 

24.  An  action  of  tort  can  be  maintained 
against  a  person,  or  his   personal  rep- 
resentatives, for  deceit  in  making  false 
representations  as  to  the  solvency  of 
a  mercantile  firm   of  which   he  was  a 
member,    although    a   judgment    has 
been   recovered  against  the  firm  (and 
of  course  against  him  jointly  with  the 
others)  for  the  price  of  the  goods  sold 
on  credit  to  the  firm,  by  the  plaintiffs, 
in  consequence  of  such  misrepresenta- 
tions,    SUTHERLAND,     J.,     dissented. 
(  Morgan,  agt.  Skidaiore,  55  Barb.,  263.) 

25.  Under  and  by  virtue  of  the  provis- 
ions  of  sections  428,  432   and  440  of 
the  Code  of  Procedure,  an  action  may 
be  brought  by  1  he  attorney-general,  in 

the  name  of  the  people,  upon  his  own 
information,  against  several  persons, 
consisting  ot  Vwo  distinct  classes,  each 
claiming,  by  virtue  of  separate  elec- 


tions, to  be  the  board  of  directors  of  a 
corporation,  for  the  purpose  of  Irving 
their  respective  rights  to  such  office; 
•whether  either  of  such  elections  was 
regular  and  legal,  and  if  so,  which  of 
them ;  and  if  neither  of  such  boards 
shall  be  declared  duly  elected,  then 
that  both  classes  of  defendants  be  re- 
moved from  office,  and  a  new  election 
ordered.  (The  People  agt.  The  Albany 
and  Susquehanna,  .Railroad  Company, 
55  Barb.,  344.) 

26.  Such  action  must  be  commenced  and 
prosecuted  like  other  civil  actions,  and 
is  to    be  governed,  in  respect  to  the 
pleadings    and    proceedings,    by    the 
same  rules.     ( Id.) 

27.  In  such  an  action,  the  relief  demand- 
ed consists  in,  and  the  nature  of  the 
case    requires,   the    exercise    of    the 
equitable  powers  of  the  court ;  and  an 
injunction   may   be  issued.   f>nd  it   re- 
ceiver be  appointed,  as  the  usual  and 
appropriate  instrumentalities  of  a  court 
of  equity.     (Id.) 

28.  The  issues  of  fact,  in  such  an  action, 
are  in  the  firsts  instance  triable   by  the 
court;  which  may,  however.  order  the 
whole  issue,  or  any  specific  question 
of  fact  involved  therein,  to   be  tried 
by  a  jury.     (Id.) 

29.  But  if  no   application   for,    or    sug- 
gestion of,  a  jury  be  madf  until  after 
the  action  has  proceeded  to  trial,  and 
the  attorney-general   has  evened   the 
case,  in  behalf  of  the  people,  read  the 
pleadings,  and  rested,  such  an  applica- 
tion, then  made,  will   be  too  late,  and 
the  trial  must  proceed.     (Id.) 

See  NUISANCE.     (Td.) 

DAMAGES.    (40  JV.  Y.) 
EQUITABLE  ACTION.     (Id.) 
EXECUTIOM     (Id.) 
FRAUD.     (Id.) 
MARRIED  WOMEN.    (Id.) 
PARTIES.     (Id.) 
TENDER.     (Id.) 

30.  By  a  statute  authorizing  the  defend- 
ant (a  corporation)  to  take  land,  and  to 
erect  dams  abutting  on  land  of  other*, 
it  was  provided  that  where  there  was 
any   disagreement  between   the   com- 
pany and  the  owner,  as  to  the  amount 
to  be  paid  therefor,  "t<  shouldbe  lawful 
for  the  parties  fo  appoint  three  persons 
impartially  to  estimate  and  determine 
the  price  fo  be  paid  for  the  same ;"     * 
*    *  "  but  if  a  majority  of  the  persons 
appointed   should    not,    within    thirty 
days  after  receiving  notice  of  their  ap- 
pointment, file  a  report,  of  their  estim- 
ate either  party  may  apply  to  the  court 
fur  a  venirt  to  the  sheriff  to  auumiou  a 
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jnry."  A  dam  having  been  erected  by 
the  defendants,  abutting  on  the  plain- 
tiff's land  and  a  small  strip  of  tlie  land 
being  taken  by  them,  and  the  parties 
not  being  able  to  agree  upon  the  com- 
pensation, entered  into  an  agreement, 
in  writing,  appointing  three  persons  to 
determine  the  amount  to  be  paid  the 
plaintiff.  After  several  hearings  be- 
fore these  persons,  attended  by  the 
counsel  and  witnesses  of  both  parties, 
the  defendants  served  upon  them,  and 
up. >n  the  plaintiff,  a  written  notice, 
revoking  the  powers  of  the  referees. 
The  referees  failing  and  refusing  to 
proceed,  in  consequence  of  such  revo- 
cation, their  fees  were- paid  by  the 
plaintiff.  In  an  action  brought  by  him 
against  the  defendant*,  for  the  amount 
eo  paid,  and  also,  witness  and  counsel 
fees  paid  by  him  on  said  hearings: 

Held  (WOODRUFF,  MASON  and  LOTT, 
d\Mf-nting), ih&l  he  could  recover  them. 
(Miller  agt.  Junction  Canal  Co..  41  N. 
T.,  98.) 

31.  Whether  or  not  the  defendants  had 
any  power  to  revoke  such  appointment 
or  submission,  it  was  too  late  for  them 
to  deny   its  existence   in   this   action, 
after   they   had   not  only   previously 
asserted  it.   but  by  such  assertion  ef- 
fected their   object,    and    rendered  the 
plaintiff's  disbursements  useless    (Id.) 

32.  The  defendant,   in   consideration  of 
the  conveyance  to  him  by   one  P.  of 
a  farm,  executed  and  delivered  to  the. 
latter  a  bond  in  the  penalty  of  $15,000. 
conditioned   that   the   same   should  be 
void,  if  the  defendant   should    (among 
other  things)  pay  a  certain  promissory 
note  given  by  P.  to  the  plaintiff,  and 
should  indemnify  and    save   harmless 
the  said  P.  against  the  note,  otherwise 
to  remain  in  full  force  and  virtue.  The 
plaintiff,  after  judgment  against  P.  on 
the   note   and    execution   thereon    re- 
turned unsatisfied,  having  brought  this 
action  against  the  defendant,  claiming 
a  liability,  under  the  condition  of  the 
bond : 

Held.  (GROVER  J.,  contra),  he  could  not 
recover.  The  covenant  made  by  the 
defendant  is  to  pay  P.  the  penalty  of 
the  bond  ;  not  a  promise  even  to  P.  to 
pay  the  plaintiff 's  note.  It  is,  upon 
condition  of  his  payment  of  this  note, 
and  the  performance  of  the  other  acts 
mentioned  in  the  condition  of  the  bond, 
that  he  may  avoid  it;  but  he  may  al- 
low it  to  remain  in  full  force.  (Turk 
agt.  Ridge,  41  N.  Y.,  201.) 

33  The  bond  was,  besides,  merely  one 
of  indemnity  to  P.,  to  save  him  harm- 
leas  from  the  note,  and  not  a  promise 


to  him  for  the  benefit  of  the   plaintiff. 
(Id.) 

34.  Semble,  that  no  action,    on   contract 
will  lie  upon  a  mere  naked   condition. 
MASON  J.    (Id ) 

35.  One  whose  shares  of  stock  in  a  rail- 
road corporation   have   been   forfeited 
by  the   company   for  non-payment  of 
calls,  is  not  a  stockholder  within  the 
meaning  of  the   tenth   section  of  the 
general   railroad   act  of  1850,  so  as  to 
render  him   liable  to  a  creditor  of  the 
company  for  the  amount  unpaid  on  the 
forfeited  stock,  although  the  debt  Was 
contracted  by  the  company   before  the 
stock   was   "forfeited.     HUNT   Ch.  J., 
and    WOODRUFF,   J.,   contra.     (Mill* 
agt.  Stewart.  41  N.  Y.,  384.) 

See  ACTIONS  PENDING.    (41  N.  Y.) 
CAUSE  OF  ACTION.    (Id.) 
CONTRACT.    (Id.) 
DEATH  FROM  NEGLIGENCE.    (Id.) 
DETERMINATION    OF     CLAIMS   TO 

REAL  PROPERT  r .    ( Id. ) 
E'ISCONTINUANCE  OF  ACTION.    (Id.) 
EXECUTORS  AND  ADMINISTRATORS, 

(Id.) 

INSURANCE.     (Id . ) 
PARTIES.    (Id.) 
PRINCIPAL  AND  AGENT.    (Id.) 
TELEGRAPH  COMPANIES.    (Id.) 


ACTIONABLE  WOUDS. 
See  SLANDER.     (SKeyes.) 

ACTIONS  PENDING. 

1.  An  action  is  pending  in  a  court,  though 
judgment  has  been   recovered  therein, 
as  long  as  such  judgment  remains  un- 
satisfied      (Wet/man   agt.    Childs,   41 
N.  Y.,  195.) 

SLe.rm.an  agt.  Felt,  2  Comst.,  186;  Suy- 
dam  agt.  Holden,  (Seld's  .Notes,  Ap- 
peals No.  4.  1 6).  and  Ilowell  agt.  Sow- 
ers ('2  Cramp.,  Mte.  and  Hose.,  621),  re- 
ferred to  and  approved.  (Id.) 

2.  Accordingly,  under  the  constitution  of 
1846,  providing  that  "  all  suits  and  pro- 
ceedings orisrinallycommenced  and  then 
ptr>dir>o  in  the  court  of  common  pleas, 
on  the  first  Monday  of  July,  1847.  shall 
become    vested  in   the  supreme  court, 
hereby  established"  (Art.   14,  §  5),  an 
execution  upon  a  judgment  recovered 
in  the  court  of  common  pleas  on  the 
28th    September,    1846,  is   properly  is- 
8,ued  in  the  supreme  court,  and  supple 
mentary  proceedings  properly  institut- 
ed, and  a  receiver  properly  appointed 
iu  that  court.     (Id.) 
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ADMINISTRATORS. 

1.  The  petitioners  applied  to  the  surrogate 
for  an  order  to  compel   their  predeces- 
sor, as  administrator,  to  account  for  the 
funds  received  by  him.  and  to  pay  the 
eanie  over  to  them.     They  applied  in 
their  character  as  successors  of  the  late 
administrator,    and,   also,   aa    having 
claims  against  the  estate  as  legatees: 

Held,  that  as  in  the  former  relation,  they 
could  not  bring  an  action  tor  a  distri- 
bution of  the  estate,  the  proceedings 
should  be  treated  as  instituted  in  their 
character  as  legatees  only.  ( Ciark  agt. 
Ford,  3Keyes,37Q.) 

2.  But  held,  further,  that,  as  the  late  ad- 
ministrator was  appointed  in  184:2,  and 
this  petition  was  not  presented  until 
1860,  the   action   was   barred  by  the 
statute  of  limitations.     (Id.) 

3.  It  wouid  seem,  from  the  facts  in  this 
case,   and    the  .determination  of   the 
court  thereon,  that,  where  a  claim  is 
presented   to    the  administrator,   and 
the  same  is  not  allowed,  but  its  validity 
is  questioned   by  him,  and,  upon  the 
final  accounting  before  the  surrogate, 
the  claim  is  presented  before  that  offi- 
cer, with  evidence  in  its  support,  and 
its   allowance  is  opposed   by  the   ad- 
ministrator, it  cannot  be  held  to  be  a 
liquidated    and    undisputed    demand 
against  the  estate,  but  becomes  a  dis 
puted  claim  within  the  meaning  of  the 
statute  in  reference  thereto.     (Tucker 
agt.  Tucker,  4  Keyes,  136.) 

4.  A  claim   against  an  estate  does   not- 
become   a   liquidated   and   undisputed 
claim,  by  virtue  of  the  neglect  of  the 
administrator    to   refer    the    same  as 
authorized  by  the  statute,  (2  B.  S.,  88, 
section  36;)  nor  can  the  administrator 
or  executor  of  an  estate  be  permitted 
to   assume  or  to  occupy  the  equivocal 
position  of  neither  admitting  nor  re- 
jecting a  claim,  so  as  to  give  the  sur- 
rogate jurisdiction  of  it,  under  section 
seventy-one,   of  '2  Revised    Statutes, 
page   96.     In   other  words,  it  would 
seem,  that  a  claim  is  rejected  or  dis- 
puted by  not  being  allowed.     (Id.) 

5.  Where  a  claim,  not  allowed  by  the 
administrator,  is  presented  to  the  sur- 
rogate upon  the  final  accounting,  be- 
fore whom  the  administrator  and  all 
the  parties  in  interest  duly  appear  and 
consent  to.  and  take   pnrt  in  the  pro- 
ceedings submitting  the  matter  to  his 
adjudication,  such    proceeding  cannot 
be  upheld  on  the  ground  that  it  was  an 
arbitration,  binding  upon   the  parties 
present   and   participating   in   it ;   for 
being  invalid  us  to  the  administrator, 


who  has  no  power  to  arbitrate,  it  could 
not  be  obligatory  upon  the  others;  it 
is  simply  the  proceeding  of  a  court 
acting  beyond  itsjurisdiction,  assuming 
unauthorized  powers,  and  making  a 
judicial  determination  void  and  nuga- 
tory upon  its  face.  (Id.) 

ADULTERATING  MILK. 

See  DAMAGES.  (55  Barb.) 
WITNESS.    (Id.) 

ADVANCEMENT. 

1.  At  son  quitclaimed  to  his  father  cer- 
tain lands,  with  a  verbal  understand- 
ing that  the  father  should,  in  exchange, 
convey  to  the  son  in  fee  a  certain  Tot 
of  forty-five  acres  in  full  of  his  share 
in  the  estate  of  his  father.  The  said 
forty-five  acres  was  surveyed  oft  and 
the  son  entered  into  possession,  and  so 
continued  until  his  death,  and  the 
premises  were  subsequently  sold  and 
the  proceeds  applied  to  the  payment 
of  his  debts: 

Held,  that  the  transaction  between  the 
father  and  son  amounted  to  an  ad- 
vancement by  the  former  to  the  latter, 
and,  being  equal,  if •  not  superior,  aa 
•was  proved,  to  the  amount  which  the 
son  would  have  been  entitled  to  re- 
ceive from  the  estate  of  his  father,  his 
heirs  could  not  maintain  an  action  for 
a  further  portion  of  the  estate  of  their 
grand-father,  who  died  intestate. 
(Parker  agt.  HcCluer,  3  Keyes,  318.) 

ADVERSE  POSSESSION. 

1.  A  conveyance  of  land  carries  with  it, 
as  appurtenant,  the  right  to  the  flow 
of  water,  in  its  natural  channel,  over 
the  hind  so  conveyed  ;  and  the  statute 
making  conveyances  of  land  adversely 
held  void  does  not  apply  to  such  ap- 
purtenant rights,  and^they  pass  to  the 
grantee,  although  a  diversion   of  the 
water  was   made    before  the  convey- 
ance, and  the  right  to  such  diversion 
irf,   at  the   time    of    the   conveyance, 
claimed     by     the     party    causing    it. 
(Corning    agt.     Troy    Iron  and   Ifail 
Factory,  40  2V.  Y..  191.) 

2.  The  possession  of  a  grantee  under  a 
conveyance  in   fee  of   an  estate,  of 
which  one  undivided  linlf  is  subject  to 
a  devise  for  the  life  of  a  person  still 
living,  remainder  of  the  heirs  of  such 
devise  for  life,  is   not  (at  least  during 
the  life  of  the  devisee)  adverse  to  the 
riifuts  and  interests  of  the  remainder- 
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men.     (  Warfield  agt.   Crane.  4  Keyes, 
448.) 

3.  For  facts  and  principles  of  the  case 
in  full,  See  PARTITION.  (Id.) 

See  BOUNDARIES.    (41  ^V  Y.) 

ADMISSIONS. 

% 

I.  Where,  in  an  action  against  a  plaintiff 
in  a  former  suit,  for  the  taking  of 
property  exempt  from  execution,  the 
plaintiff  in  this  latter  action  stipulates 
that  he  will  admit  upon  the  trial — 

1.  That  the  sheriff  received  no  di- 
rection from  the  defendant  personally 
in  reference  to  the  levy  and  sale : 

2.  That  the  defendant  took  no  part 
in  the  said  levy  and  sale,  and  had  no 
portion  of   the   proceeds  of   the  sale 
personally  : 

Jleld,  that  these  admissions  were  not  in- 
consistent with  the  fact  of  defendant's 
liability,  where  it  was  proved  upon 
the  trial  that  the  acts  complained  of 
were  done  by  the  sheriff  under  the 
direction  of  defendant's  attorney,  and 
in  defendant's  presence,  and  with  his 
knowledge  and  approval.  (Armstrong 
agt.  Dubuis,  4  Keyes,  291.) 

ADVICE  OP    COUNSEL. 

1.  In  an  action  for  slander  of  title,  the 
presumption  of  malice  is  not  overcome 
by  allowing,  that  the  defendant  acted 
under  the  advice  of  counsel,  unless  it 
also  appears  that  he  had  truthfully 
disclosed  to  his  counsel  all  the  material 
facts  within  his  knowledge ;  and 
where  it  appears,  that  his  statements 
to  his  counsel  were  the  same  as  those 
made  in  his  testimony  on  the  trial, 
•  which  were  in  conflict  with  other 
testimony  on  points  within  his  own 
personal  knowledge,  the  jury  have 
justification  in  finding  that  lie  did  not 
make  a  truthful  disclosure  of  all  the 
facts  within  his  knowledge.  (Like 
agt.  McKinstry,  4  Keyes,  397.) 

AFFIDAVIT. 

1.  Where  the  affidavit  which  is  the 
foundation  for  summary  proceedings 
to  recover  possession  of  land,  does  not 
show  that  the  premises  are  situated 
within  the  jurisdiction  of  the  officer 
before  whom  the  proceeding  is  in- 
stituted, it  fails  to  confer  jurisdiction 
npon  him,  and  recitals  put  into  the 
summon*  will  not  cure  the  defect. 
(People  agt.  Boardman,  4  Keyes,  59.) 


2.  Where  the  service  of  the  summons  in 
these  proceedings  is  sworn  to  as  being 
upon  a  elate  prior  to  that  of  the  sum- 
mons itself,  the  variance  is  fatal;  it  in 
not  a  mere  clerical  error  that  may  be 
corrected,  for  it  leaves  the  case  with- 
out any  proof  as  to  the  lime  of  service, 
and,  {("accepted,  would  give   possible 
effect  to  an  illegal  service.     (Id.)     > 

3.  The  omission  in  such  affidavit  to  show 
that  the  place  where  the  service  was 
made   upon   the  tenant,  WHS  his   last 
place  of  residence  is  likewise  fatal  to 
the  validity  of  proceedings  affected  by 
it.     (People  ex  rel.  Simpson,  agt.  PUite, 
42  Barb.,  116.)     (Id  ) 

4.  In  the  use  of  this  remedy  parties  must 
be   held   to   keep   strictly   within   tha 
pale   of  the   law,   and   conform   their 
proceedings  strictly  to  the  demands  of 
the  statute,   if   they  expect  to   have 
their  proceedings  sustained.    (Id.) 

AGENCY. 

1.  Doctrine   of  agency    and   trust,   dis- 
cussed in  the  opinion,  but  not  affirmed 
by  the  court.     ( Tomlinson  agt.  Miller, 
3  Keyes,  517.) 

See  PRINCIPAL  AND  AGENT.     (4  Keyes.) 
HUSBAND  AND  WIFE.     ( Id.) 

2.  It  seems,  an  agent  to  collect  the  pur- 
chase price  of  a  chattel,  has  no  power 
to   ex'end   the    time   of    payment  of 
the  balance,  upon  receiving  part  pay- 
ment.    (Hatchings  agt.  Munuer,  41  Jf. 
Y.,  155.; 

AGREEMENT. 
See  CONTRACT.    (3  Keyes.) 

1.  Specific  performance  of  a  contract  to 
purchase  real  property  will  be  enforced 
where  the   party  agreeing  to  convey 
tenders  a  deed   which   will  invest  the 
grantee  with  a  secure  title.     (fretborn 
agt.  Wagner,  4  Keyes,  27.) 

2.  The  rule  in  equity  requires  a  vendor, 
invoking  specific  performance  against 
a  purchaser,  to  be  able  to  make  a  clear 
title;    for  a  court  of  equity  will  not 
compel  a  purchaser  to  lake  a  doubtful 
title.     (Id.) 

3.  For  the  conditions  affecting  the  title, 
in  an   action   to  enforce   specific  per- 
formance against  a   party  refusing  to 
take  title,  alleging  it  to  be  defective, 
and  for  the  principles  upon  which  the 
court   held   the   title   to  be  good,  and 
decreed     specific     performance,     sea 
whole  case.     (Id.) 
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4.  Where  an  agreement,  is  relied  upon  to 
exempt  a  common  carrier  from  liabil- 
ity, pu  account  of  the  gross  negligence 
of  his  agents  or  servant*,  the  terms  of 
the  contract  ought  to  be  so  cle>:r  and 
explicit  as  to  leave  no  doubt  of  its 
meaning  and  intent.  ( French  agt. 
Bn/a.lo,  Neio  York  &  Erie,  fi.lt.  Co., 
4  Keyes,  108.) 

0.  Where  the  agreement  between  the 
common  carrier  and  the  owner  of 
the  goods  provides,  in  general  terms, 
that  the  same  are  transported  at  the 
"  owner's  risk,"  the  carrier  is  liable 
only  for  damages  resulting  from  his 
own  personal  negligence,  or  from  the 
gross  negligence  of  Iris  agents  or  ser- 
vants. (Id.) 

6.  In  other  words,  the  term  "  owner's 
risk,"  in  a  contract  for  the  transporta- 
tion of  goods,  imports,  that  the  owner 
assumes  the    risks    arising  from   the 
ordinary  dangers  of  transportation  by 
the'  means  employed,  which  the  rea- 
sonable and  ordinary  care  of  the  com- 
mon carrier   might   be   insufficient  to 
prevent,  and  the  latter  is  liable  only 
for  those  dangers  which,  with  ordinary 
care  and  prudence,  might  be  avoided. 
(Id.) 

7.  Where  the   liability    of    a    common 
carrier  is  limited  by  special  agreement, 
the  burden   of  proving  that  the  loss 
\vas  occasioned   by  the  want  of  due 
care,   or    by   gross    negligence,   rests 
upon  the    plaintiff,  and  he  cannot  rely 
upon  the  absence  of  proof  of  diligence 
to  support  his  allegation  of  negligence. 
(Id) 

S.  Where  an  agreement  lies  wholly  in 
parol.  some  of  the  terms  of  which  are 
contained  in  a  written  contract,  used 
by  way  of  reference  only,  and  not  as 
containing  any  operative  words  of 
obligation,  but  as  rendering  the  verbal 
agreement  definite  in  details,  proof  of 
the  execution  of  such  instrument  is 
not  necessary, — it,  is  sufficient  to  iden- 
tify the  paper.  (Smit/i  agt.  New  York 
Central  fi.fi.  Co.,  4  Keyes,  180.) 

9.  A  contract  for  the  sale  and  delivery 
of  ft   quantity   of   wood,   though   the 
same  be  at  the  time  in  standing  trees, 
is  not  a  contract  for  work  and  labor, 
BO  as  to  take  the  transaction  out  of 
the  statute  of  frauds.     (Id.) 

10.  It  is  competent  for  a  party  to  waive 
the  defense  of  the  illegality  of  a  con- 
tract in  which  he  himself  participates, 
and  to   affirm  the  same  so  far  as  the 
parties  thereto  are  concerned.    ( Pepper 
agt.  Haigkt,  20  Barb.,  4i>9;  Merritt.  agt 
M'dlard,  4  Keyes,  ii08.) 


11.  Where,  in   pursuance  of  an  illegal 
contract  between  A  and  13,  A  pays  to 
C   moneys  for  the   use  of  B.  B   can 
maini  a  in  an  action  against  C  for  the 
recovery  of  the  moneys  so  held  to  his 
use,  and  the  defense"  of  C,   founded 
npou  the  illegality  of  the  agreement 
between  A  and  B,  is  not  available. 
(Id.) 

12.  Whenever  the  parties  have  executed 
a   contract  for  illegal    purposes,    the 
court   will    refuse   to   lend   its  aid  to 
enable  either  party  to  disturb  it.    (Id.) 

13.  The  damages    for  a  breach    of    an 
agreement  to  return  a  paid  or  released 
note,  already  past  due,  cannot  be  the 
amount  of  the  note,  unless  it  be  shown, 
that,   in   consequence   of    the  breach, 
the  plaintiff  lias  been,  by  force  of  the 
priwa  facie  import  of  the   paper,  and 
its  apparent   negotiability,   compelled 
to  pay  it  to  some  subsequent   holder, 
in  spite  of  a  diligent  endeavor  to  prove 
the  facts,  which,  if  proved,  would  con- 
stitute a  complete  deft-ntse  ;   or  unless 
he  has  called  upon  the   partv   makirig 
such  agreement,  notified  him    of  the 
suit,  and  permitted   him  to   take  such 
charge  thereof  as  will  protect  both  of 
the  parties.     (Harmon  agt.  Lithauer, 
4  Keyes.  317.)    Hence, 

14.  Where  H  held  a  note  indorsed  by  B 
which   was   passed   due,   and   H    ex 
ecuted  a  release  thereof  to  B,  and  L 
a'  party  to   the   settlement  ef  which 
this  release  was  a  part,  agreed  to  re- 
turn the  note  to  B,  which  agreement 
was  not  performed,  but,  on  jthe   Con- 
trary, the  note  was  transferred  to    M, 
who  brought  an  action  upon  it  against 
B,  and  recovered  the  amount  of  the 
note,  the  judgment  against  B   in  the 
action  was  erroneous,  and,  on  appeal, 
must  have  been  reversed  ;    and,  such 
judgment    being    the    result    of     the 
neglect  of    B    to    produce   evidence, 
which  he  might  have  done,  to  estab- 
lish a  perfect  defense,  or  to  give  L  an 
opportunity  of  doing  so. — or  to  bring 
an   appeal  from   the   erroneous  judg- 
ment against  him, — it   follows,  that  a 
judgment  for  the  amount  of  such  re- 
covery,  in   an   action    brought   by   B 
against    L,  for   damages    for    breach 
of  the  agreement  to  return  the  note, 
was  also  erroneous.     (Id.) 

15.  Upon     the    question,    whether   the 
damages  for  the  breach  of  an  agree- 
ment to  return  a  paid  or  released  note, 
where  the  party  injured  by  the  breach 
has  used  all  diligence   and   employed 
all  proper  means  to   protect   himself, 
can,  in  any  event,  be   anything  more 
than  merely  nominal,  see  the  opposing 
views  in  the  opinions  of  MILLER  auu 

WOOUJRUFF,  J.J.      (Id.) 
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16.  Whore,  under  an  agreement  between 
several  parlies  in  reference  to  business 
conducted  by    (hem,  the   profits  were 
to   be   divided   into  five   equal   parts, 
two  of  winch  should  belong  jointly  to 
certain  of  said  parties,  and  one  of  the 
remaining  three  parts  was  to  be  paid 
to  each  of  the   other  three   parties  to 
such  agreement ;  ia  an  action  by  these 
three  parties  against  thd  others  for  au 
accounting,  it  waa 

Held,  that  the  judgment  mast,  under  the 
agreement,  award  to  each  of  the 
plaintiff*,  severally,  one-fifth  of  the 
ascertained  profits  ;  and,  as  a  payment 
to  either  plaintiff,  if  made,  would 
defeat  his  claim,  and  still  leave  to  the 
others  a  judgment  for  their  respective 
shares,  so  a  set-off  or  counter-claim 
against  the  share  of  either  should  have 
its  several  operation  in  like  manner. 
(Taylor  agt.  Hoot,  4  Keyes,  335.) 

17.  Where,  in  such   action,   a  counter- 
claim was  established  against  one  <  1 
the  plaintiffs,  the  refaree  erred  in  re- 
fusing to  set  off  the  same  against  that 
plaintiff's  share  of  the  profits   in  the 
judgment  awarded,  and   in  rendering 
nia  judgment  for  the  entire  three  fifths 
of  the  profits  as  an  award  to  the  plain- 
tiff jointly.     (Id.) 

18.  A    judgment  is  a  contract  of    the 
highest  nature  known  to  the  law, — 
and  actions  upon  judgment  are  actions 
upon   conn-act.      The    cause    or    con- 
sideration  of  the   judgment  is   of  no 
importance,   it  being  merged   in  the 
judgment.     (Id.) 

19.  In  an  action   upon   a  contract,  the 
defendant    may,   under    section    150, 
subdivision  2,  of  the  Code,  set  up  as 
counter-claim,  a  judgment  obtained  by 
him  against  the  plaintiff  in  an  action 

.for  a  tort.  The  original  cause  of  action 
having  disappeared,  the  judgment 
remains  as  a  contract  between  the 
parties.  If  suit  were  brought  upon 
the  judgment,  it  would  be  an  action 
upon  a  contract,  and  it  is  not  the  less 
so  when  set  up  as  a  counter-claim. 
(Id.) 

20.  A  party  is  not  liable  upon  his  verbal 
promise  to  accept  and    pay  an  order 
drawn   upon  him   by  another -in  favor 
of  a  third  party  for  the  debt  of  such 
other  party  :  and  such  third  party  can 
maintain  no  action  against  him  for  his 
refusal   to   fulfill   such    promise;     but 
where  he  authorized  such  other  party 
to.  purchase  lumber  upon  his  credit — 
thus  making  him  his  agent — and  prom- 
ised to  pay  for  the  lumber  upon  being 
presented  with  the  order  of  said  agent 
for  the  price  thereof,  he  is  liable ;   for 


he  makes  the  debt  his  own  by  author- 
izing it  to  be  contracted  upon  his 
credit.  ( Watson,  agt.  Gray.  4  Keues. 
385.) 

21.  Where  a  contract  for  the  delivery 
of  arras  to  the  government,  specifying 
the   time   ot  such   delrv-ery,  is   subse- 
quently modified,  at  ihe  request  of  the 
con  tract  01  H,  by  au  order  extending  the 
time  in  which  to  deliver  the  arms,  and 
expressly   stating,  that  all   the   other 
terms  and  conditions  of  the  original 
order  (or  contract)  are  to  remain  un- 
changed, and  which    is   subsequently 
still    further    modified     by    an    order 
limiting  a  number  of  arms  to  be  ac- 
cepted, and   that  number  is  delivered 
and  paid  for  accordingly  : 

Held,  that  the  transaction  had  its  incep- 
tion in,  and  was  predicated  upon,  not 
a  new  and  different  order  or  contract, 
but  upon  the  original  order  or  con- 
tract, which  was  at  no  time  abrogated, 
but  was  kept  alive  and  continued  in 
force  by  the  subsequent  orders — though 
in  a  modified  form — until  the  final 
delivery  of  the  arms,  and  the  agree- 
ment of  the  contractors,  among  them- 
selves, as  to  the  share  of  the  profits  of 
each,  respectively,  made  in  considera- 
tion of  the  original  order,  will  be 
enforced  upon  the  completion  of  the 
contract  under  its  modified  terms. 
(Cnmmings  agt.  Barkalow,  4  Keyes, 
514.) 

22.  Where  the  share  of  one  of  the  parties 
in  the   profits   of  the  contract  was  in 
consideration  of  his  services  in   pro- 
curing the  contract  from  the   govern- 
ment, and  the  agreement  calls  for  the 
exercise  of  no  illegal  or  improper  in- 

•  tiuence  on  his  part,  such  will  not  be 
presumed,  so  as  to  vitiate  the  agree- 
ment as  being  corrupt  and  against 
public  policy.  (Id.) 

23.  Where,  in  an  action  upon  a  contract 
to  recover  the  plaintiff's  share  of  "the 
profits  accruing  thereunder,  it  is  sought 
to  defeat  a  recovery,  by  an  allegation 
that  the  contract   was   void,  as  being 
corrupt  and  against  public  policy,  such 
defense  should   be   interposed   in   the 
answer,  or    at  least   raised    in    some 
legitimate  form  upon  the  trial.     This 
court    cannot   take    cognizance    of    a 
defense   interposed  for  the   first   time 
upon  the  hearing  of  the  appeal.     (Id.) 

24.  Where  full  and   complete  perform- 
ance of  ft  contract,  by    parties  ready 
and  willing  to   perform  according   to 
agreement,  is  frustrated  by  neglect  or 
refusal  of  the  other  party  to  the  con- 
tract to   remove   certain  obstacles   to 
complete  performance,  which   it  was 
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his  duty  to  remove. — such  neglect  or 
refusal  constitutes  a  perfect  excuse  for 
non-performance,  and  the  parties  so 
performing  to  the  extent  of  their 
ability  can  recover  the  full  value  of 
their  contract.  (Thorp  agt.  Jtoss,  4 
Keyes,  54(i.)  . 

25.  They  cannot   themselves  incur  the 
expense  of  removing  such  obstacles, 
and  then  recover  from  the  other  party 
the    amount    so    expended,   as    that 
would  be  to  impose  upon  him  an  ob- 
ligation which  he  never  agreed  to  as- 
sume.    (Id.) 

[The  last  proposition  embraces  the  real 
point  determined  in  the  case,  as  the 
action  was  brought  to  recover  moneys 
expended  in  the  manner  and  for  the 
purpose  indicated.  The  first  proposi- 
tion, however,  true  and  distinctly 
affirmed,  is  merely  a  dictum,  as  no 
such  case  was  before  the  court;  the 
plaintiffs  were  not  seeking  full  pay- 
ment on  a  contract  unfulfilled  by 
reason  of  the  neglect  of  the  defendant ; 
but  additional  payment  for  expenses 
incurred  by  them  in  fulfilling  the  con- 
tract, which  they  allege  it  was  his 
duty  to  incur,  or  to  assume.  The  first 
proposition,  therefore,  only  serves  to 
point  out  to  the  plaintiffs  a  remedy  of 
which  it  was  then  too  late  to  avail 
themselves.  REPORTER.] 

Th  principle  of  the  second  and  essential 
proposition  may  be  otherwise  stated, 
thus: 

26.  The    payment   by   the  plaintiffs  of 
any  sum,  which,  by  the  terms  of  their 
contract,  they  were  not  bound  to-  pay, 
in  order  to  fully  execute  their  agree- 
ment with  the  defendant,  and   which 
he   has   refused  to   pay,  is   voluntary 
upon  their  part,  and  without  authority 
from  the  party  sought  to  be  charged, 
and  imposes  upon    him   no   legal  ob- 
ligation to  refund.    (Id.) 

27.  A  request  to  pay,  or  to  promise  to 
refund,  cannot  be  implied  from  a  refusal 
to  pay.     (Id.) 

'28.  Under  a  sale  of  the  entire  undivided 
interest  of  the  vendor,  in  a  certain 
partnership  and  the  property  thereof, 
in  terms  embracing,  besides  enumer- 
ated articles,  '"all  other  property  and 
valuable  thing  or  things  belonging  to 
said  firm,  of  every  kind  and  nature;"  the 
balance  of  a  bank  account  to  the  credit 
of  the  said  firm,  but  unknown  to  all  of  • 
the  parties  at  the  time  of  the  sale  and 
transfer,  is  to  l>*  regarded  as  among 
the  properties  subject  to  such  sale  and 
transfer,  and  the  vendee  succeeds  to 
the  rights  therein  of  the  vendor. 


(Cram  agt.    Union  Bank  of  Bochesier, 
4  Keyes.  558.) 

29.  A   subsequent    assignment    by    the 
firm,  of  which  the  vendee  by   virtue' 
of   his  purchase  and  agreement    be- 
comes  a   member,  for  the  benefit  of 
creditors,  passes  to  the  assignee  such 
bank,  account,  though  without  knowl- 
edge of  such  account  by  the  parties ; 
and  the  assignee  may  maintain  an  ac- 
tion against  the  bank   to   recover  the 
balance  standing  to  the  credit  of  the 
firm.     (Id.) 

30.  Parol  proof  of  an  inventory  of  the 
assets  of  the  firm  made  at  the  time  of 
t"he  sale  by  one  partner  ot   his  interest 
in  the  partnership  and  property  is  in- 
admissible   to    vary     or    restrict    the 
general  operation  of  the  written  agree- 
ment.    (Id.) 

31.  The  written  agreement  between  the 
parties  having  expressed    a  convey- 
ance of  all  the  interest  of  the  retiring 
member,  there  is  no  question  of  fact 
to   be  submitted  to  a  jury  as  to  what 
the  parties  intended  to  convey,  and  no 
parol  proof  upon  that  point  is  admissi- 
ble ;  what  was  the  property  belonging 
to  the  firm  and  conveyed  by  the  agree- 
ment is  a  question  of  law  for  the  court. 
(Id.) 

32.  The  vendee  having  agreed  to  assume 
the  vendor's  proportion  of  all  the  ex- 
isting debts  of  the  firm,  his   liability 
cannot  be  limited  to  an  amount  merely 
supposed,  at  the  time,  to  embrace  all 
of  such  debts,  but  is  determined  by  the 
actual  indebtedness,  be  the  same  more 
or   less  than   what  is   understood  to 
be  the  amount  of  such  debts.     (Id.) 

See  INSURANCE.     ( Id.) 

PROMISSORY  NOTES.    (Id.) 

33.  Although  it  is  the   well   settled  rule 
that  a  court  of  equity   may   reform  a 
written  contract  upon    parol  evidence 
of  a   mistake ;  yet   this  can   be   done 
only  in  an  action  between  the   parties 
to  the    contract,    or   their   privies.     A 
contract  cannot  be  reformed   in  a  col- 
lateral action,  by    persons  not   parties 
to  such  contract  nor   claiming  under  a 
party  thereto   in   privity.     (Cady  agt. 
Potter,  55  Barb.,  463.) 

34.  Where  the  demand  for  a  reformation 
of  a  contract  comes  from  neither  of  the 
parties  to  the  instrument,  or  any  one 
claiming   under  them,  in    privity,  but 
from   personal    representatives    of  a 
third  party,  claiming  under  an   illegal 
prior  transfer,  parol   evidence  to  show 
what  the  contract   was,    and   that   an 
important  part  was  omniitted  from  the 
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•written   instrument,   is    inadmissible 
(Id.) 

35.  In  an  action  upon  promissory  notes, 
the  consideration  of  which  was  liquors 
sold  by  the  plaintiff  to  the  defendant 
it  was  proved  that  the  liquors  were  ob- 
tained on  the  defendant's  orders,  given 
by  him  at  his  hotel  iu  Vermont,  through 
tne  plaintiff's  agent,  who  was  travel 
ing  to  solicit  orders,  but  bad  no  right 
to  sell  liquors.  The  orders  were  given 
at  the  defendant's  hotel,  where  the 
price  and  amount  were  fixed  ;  which 
orders  the  asjent  would  forward  to  the 
plaintiff,  in  New  York,  who  would  fill 
and  ship  them,  as  directed  by  the  de- 
fendant : 

Held  that  the  transaction  had  no  bindkig 
force  until  the  order  for  liquors  was 
filled  in  New  York,  when,  and  not  be- 
fore, it  had  legal  existence  and  vitality. 
And  that  therefore  the  contract  was, 
by  legal  construction  ^pade  in  JXeTv 
York,  to  l>e  performed,  and  in  fact  per- 
formed there,  (except  as  to  payment.) 
and  not  in  Vermont,  and  was  governed 
as  to  its  validity,  by  the  laws  of  the 
former  state.  (Back-man  agt.  Jenks, 
55  Barb.,  468.) 

Accordingly  held  that  an  action  upon  the 
notes  could  be  maintained  in  this 
stale,  notwithstanding  the  considera- 
tion for  which  they  were  given  was 
the  sale  and  delivery  of  spirituous 
liquors  in  violation  of  the  statute  of 
Vermont.  Held,  also,  that  even  if  it 
had  appeared  that  payment  was  to  be 
made  in  Vei  mont,  mat  fact  would  not 
alter  the  case.  (Id.) 

36.  Where  an  ageeement  for  the  sale 
and  purchase  of  land  was  very  imper- 
fect iu  its  character,  binding  the  vend* 
or  to  Bell  the  property  at  a  fixed  price, 
to  be  paid  in  installments  to  suit  the 
purchaser;  $5.000  on  delivery  of  the 
deed,  and  the  balanco  at  future  periods, 
without  providing  for  any  mortgage  or 
security  for  the  purchase  money,  and 
without  any  time  being  fixed  for  the 
completion  of  the  contract ;  and  such 
agreement  was  drawn  by  the  pur- 
chaser, to  be  signed  by  the  vendor,  a 
female,  not  versed  in  such  matters,  in 
the  absence  of  any  legal  adviser,  when 
she  had  been  for  a  long  time  an  inva- 
lid, confined  to  the  house  by  sickness, 
in  embarrassed  circumstances,  and 
urged  to  execute  it  by  the  purchaser ; 
and  she  signed  the  sauie  under  a  mis- 
apprehension of  its  contents,  as  to  the 
terms  of  payment,  supposing  that  the 
whole  purchase  money  was  to  be  paid 
in  eash,  instead  of  in  iustulluibuU  at 
different  periods: 


Held,  that  the  nature  of  the  agreement, 
and  the  circumstances  under  which  it 
was  procured,  fully  justified  a  decision 
by  the  justice,  at  the  trial,  refusing  to 
decree  a  specific  performance.  (Cuff 
agt.  Borland,  55  Barb.,  481.) 

Held,  also,  that  the  terms  of  the  agree- 
ment were  not  fair  and  just,  and  the 
circumstances  under  which  it  was  ex- 
ecuted were  such  as  to  render  it  very 
doubtful  whether  it  was  understood  by 
the  vendor,  in  such  a  way  as  to  make 
a  valid  contract  on  her  part,  or  at  any 
rate,  not  so  clearly  as  to  call  for  a 
degree  of  specific  performance,  even 
though  no  intended  deception  or  fraud 
were  imputed  to  the  purchaser.  (Id  ) 

See  BANKS  and  BANKING.    (Id.) 
CONTRACT.    (41^.  Y.) 


AGREEMENT  TO  DEVISE. 
Sec  CONTRACT.    (41  .2V.  Y.) 
ALBANY. 

1.  The  amendment  of  the  Revised  Stat- 
utes by  section  6  at'  chapter  176  of  the 
Laws  of  1851,  with  reference  to  the 
duties  of  assessors,  did  not  repeal  sec- 
tion 9  of  the  act  of  1850,  with  reference 
to  assessments  in  the  city  of  Albanv. 
(People  agt.  Assessors  of  Albany,  40  Jf. 
Y.,  154.) 

See  ASSESSMENT.    (Id.) 

ALIENABILITY. 

See  REMAINDER.    (41  W.  Y.) 

CONDITION  OF  RE-ENTRT.    (Id.) 
SUSPENSION  OF  ALIENATION.    (Id.) 

ALIENATION. 

.  Where  an  estate  in  fee  of  one  un- 
divided half  of  certain  premises,  and  a 
life  estate  in  the  other  undivided  half 
of  the  same,  with  remainder  over  in 
fee  to  the  heirs  of  the  devisee  of  the 
life  estate,  are  united  in  the  same  per- 
son, who  conveys  the  same  (in  fee)  in 
parcels  from  time  to  time,  expressly 
excepting  the  prior  from  the  operation 
of  the  subsequent  conveyances  ;  upon 
application,  after  the  decease  of  the 
devisee  tor  life,  of  one  of  the  remain- 
der-men of  the  life  estate  for  a  parti- 
tion of  the  estste  according  to  the 
terms  of  the  devise,  effect  will  be 
given  to  the  earlier  as  against  the 
latter  conveyances,  so  as  to  secure  to 
the  holders  under  the  former,  so  far  as 
practicable,  their  titles  in  fee.  And 
where,  in  such  case,  a  partition  ii 
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found  to  be  impracticable,  and  a  sale 
is  decreed,  the  lauds  must  be  sold  in 
the  inverse  order  of  alienation,  and 
the  proceeds  of  the  sale  must  be  dis- 
tributed to  the  remainder-men  after 
the  life  estate,  and  their  grantees,  up- 
on the  basis  of  the  actual  value  ef  the 
whole  premises  (exclwive  of  buildings, 
&.c.,)  and  not  upon  an  assumed  equal- 
ity in  the  value  of  the  sold  and  unsold 
portions.  (  Warjield  agt.  Crane,  4 
Keyes,  448.) 

ALIENS. 

1.  The  provisions  of  the  treaty  of  the 
United  States  with  Great  Britain,  in 
1794.  with  reference  to  the  capacity  of 
British  aliens  to  hold  and  convey 
lands  in  this  country  under  it ;  the  law 
of  this  state,  passed  April  2.  1798,  upon 
the  same  subject  and  the  applicability 
of  such  provisions  and  of  that  law  to 
the  Pulteney  title  in  this  state,  stated 
and  discussed  by  DANIELS,  J.  (Peo- 
ple agt.  Snyder,  4l  If.  Y.  397.) 

ALIMONY. 
See  DIVORCE.    (55  Barb.) 

AMENDMENT. 

1.  It  is  the  duty  of  the  court  to   nllow 
parties     to    amend  tkfir  pleadings,  so 
that  their  causes  may  be  tried  on  their 
merits.    But  it  would  be  improper  for 
the  court  to  authorize  them  to  do  acts 
which  would  destroy  the  rights  of  their 
adversaries  to  causes  of  action   or  de- 
fenses thereto.  (National  Bankof  Che- 
mung  agt.    City  of  Elmira,  ante,  375.) 

2.  Thus,  where   the    plaintiffs    brought 
their  several  actions  against  the  defen- 
dant to  recover   back   taxes   collected 
from  them  by  the  collector  of  the  de- 
fendant, during  the  year  1868,  and  pen- 
ding the  trial,  the  defendant  moved,  at 
special  term,  for  an   order   permitting 
the  assessors  to  amend  their  affidavit 
indorsed  on  the  assessment  roll,  for  the 
year  1868,  by   supplying   omissions  or 
defects  therein. 

ffeld,  that  it  was  not  proper  for  the  court 
to  authorize  any  change  of  the  facts 
or  papers  from  what  they  were  when 
these  actions  were  commenced  and  up- 
on which  the  rights  of  the  parties  have 
thus  far  depended.  Motion  denied  with 
costs.  (Id.) 

3.  The  defendant  in  an  action  has  the 
right  to  serve  an  amended  answer 
within  twenty  days  after  service  of 
the  original,  and  to  include  therein  a 


new  defense ;  and  this  without  regard 
to  the  nature  of  the  defense.  'McQueen 
agt.  Balcock.  3  Keyes,  428.) 

4.  It  is  in  the  discretion  of  a  referee  to 
allow  an  amendment  of  pleadings,  and 
when  such  amendment,  has  been  al- 
lowed to  one  party,  it  may  become  es- 
pecially just  and  proper  to  allow  the 
same  to  the  other  party  for  that  reason. 
(Melvin  agt.  Wood,  3  'Keyes,  533.) 

See  PRACTICE.     (Id.) 
Usu«r.    (Id.) 

ANIMALS. 

1.  A  person  who  keeps  a  mischievous  or 
dangerous  animal,  with  knowledge  of 
ite  propensities,  is  bound  to  keep  it 
secure  at  his  peril.  (Ktlly  agt.  Tiiton. 
3  Keyes,  263.) 

ANSWER. 

1.  Before  an  answer,  which  is  relevant, 
can  be  striken  out  as  sham,  it  is  neces- 
sary for  the  plaintiff*  to  show  that  it  is 
false.     (Commissioners  of  Excise  agt. 
McCullougk,  ante,  37.) 

2.  A  defendant's  answer,   •'  upon  infor- 
mation and  belief,"  where  it  is  required 
to  be  a  general  or  specific  denial,  does 
not  show  conclusively  that  the  answer 
is  sham  ;  these  words  may  be  treated 
as  redundant.     (Id.) 

3.  On  a  motion  to  strike  out  an  answer  as 
sham,  it  is  proper  for  the  defendant  to 
show  by  affidavit  that  it  is   true,   or 
might  be   true,  and   that.it    was  inter- 
posed in  good  faith  and  not  fot  the  pur- 
pose of  delay  ill  the  action.     (Id.) 

4.  An  answer  or  a  defense  is   noc  sham, 
merely   because    the'  plaintiff'   has  a 
strong  prima  facie  case  against  the  de- 
fendant, and  especially,  where  the  pre- 
cise   nature    of  the    defense  or    facts 
which  are  intended  to  establish  it,  are 
not  disclosed.     (Morey    agt   Safe  De- 
posit Co.,  ante,  124.) 

5.  In  determining  that  an   answer  or  de- 
fense is  false,  not  only  must  the  plain- 
tiff" have  a  clear  prima  fade  case,  but 
the  proof  of  the  falsity  of  the  answer 
or  defense  must  be  clear  and  decisive, 
if  not  overwhelming.     (Id.  j 

6.  In    an    action   against  the  defendant 
for  the  unlawful  detention    of    bonds, 
the  defendant  has  a  right  to  show  that 
the  plaintiff  is   not  the   owner  of  the 
bonds,  and  that  they  are  the  property 
of  another.     The  court  cannot  say,  in 
such  case,  that  the  answer  of  the  de- 
feudaut,  which  questions  t^ie  plaintiff  *s 
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title,  iind  in  effect,  alleges  ownership 
elsewhere,  is  false.  (Id.) 

7.  Where   the  court  is  required   to  try 

questions  of  fact  upon  ex  parte  affida- 
vits, and  is  called  upon  to  take  the  is- 
sues from  a  jury,  the  evidence  must  lie 
of  the  most  preponderating  nature 
atrainst  the  party  who  is  to  be  deprived 
of  a  jury  trial.  (Id.) 

See  PBACTICE.    (3  Keyes.) 


APPEAL. 

1.  When  a  party  appeals  from  a  justice's 
judgment  for  Anew  trial,  he  can,  in  the 
appellate   court,     raise    all    questions 
which    were    properly   raised    in  the 
court    below,    (execpt    end     as   were 
raised  to  proceedings  which  took  place 
on  the  trial  of  the  action,)  as  fully  as 
lie  could  do  if  the  appeal  were  on  qnes- 
tioiis  of  Viiij  only.     (Stevens  agt.  Sen- 
ton,  ante,  13.) 

2.  Where  an  appeal  is  duly  taken  from  a 
judgment  at  special  term,  to  the  general 
term,  by  the  unsuccessful  party,   it  is 
a  icaiver  of  all  irregularities  in  the  judg- 
ment, which  might  have  been  heard  at, 
special  term,  if  a  motion  had  been  made 
before  the  appeal  was  taken.     (People 
atft.    Al/>ani/  and  SusquehannaR.lt. 
Co.,  ante,  49.; 

3.  Where  a,  judgment  in  a  justices  court, 
is  appealed  to  the  county  court,  and  a 
new    trial    had   in    the    county  court, 
when  a  verdict  is  rendered  and  except- 
ions  taken  ;  the   county   court  has  no 
power  to  order  the  exceptions   to  be 
heard  in  the  first  instance  at  a.  general 
term  of  the,  supreme  court.     The  judg- 
ment must  be  entered  and  an  appeal 
taken  to  the  supreme   court.      (Htimis- 
ton  agt.  Ballard,  ante,  93.) 

4.  Prom  the  determination   in  summary 
proceedings   to  recover  the  possession 
of  premises,  instituted  before  a  justice 
of  the  marine  court  in  the  city  oif  New 
York,  an    appeal  doea   not   lie  To   the 
court  of  common  pleas.  (Mclntyre  agt. 
Herttaiittez,  aide,  121.) 

5.  The  only  mode  of  reviewing  proceed- 
ings of  this   nature,    instituted    before 
any  officer  other  than  justices  of  the 
peace,  is  by  certiorari  out  of  the  su- 
preme court,     (fd.) 

6.  The  cases  in  which  this  court  will  re- 
Btiain.    by   injunction   proceedings   of 
this  nature,  are  those  where  the  ten- 
nju  has  been  deprived  of  an  opportu- 
nity to  make  his  defense,  or  where  the 
defense    was  of  an    equitable  nature 
not  cognizable  by  thtt.oflu-er.     (Id.) 
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7.  In  cases  of  this  kind  instituted  before 
justices  of  the  peace,  an   appeal   in  al- 
lowed.    (Id.) 

8.  Where  the  husband  and  wife  executed 
a  mortgage  on  real  estate,  and  after  th« 
plaintiff  who  was  the  mortgagee,   had 
commenced  an  action   to   foreclose  th« 
same,  the  husband  went  into  bankrupt- 
cy, and  obtained  H  discharge  from  hi* 
debts,  and  his  assignee  was  made  a  par- 
ty defendant  who  defended  the  action, 
mid  judgment  was  rendered  against  tlie 
defendants. 

Held,  that  the  husband  and  wife  conlit 
appeal  from  the  judgment,  notwith- 
standing the  wife  had  but  an  inchoate 
right  of  dower,  and  the  husband  hail 
conveyed  all  his  interest  in  the  real  es- 
tate to  his  assignee  in  bankruptcy,  and 
there  was  no  judgment agaJmt  the  hus- 
band for  a  deficiency.  (Kiefet  ugL 
Wlnkens,  ante,  176.) 

9.  An'order  allowing  bail   to   surrender 
their  principal,   is  appealable.     (Hall 
agt.  Emmons,  ante.  187.) 

10.  Where  a  referee  finds  that  at  the  time 
a  mortgagee  signed  his  name  to  an  as- 
signment o*  the    mortgage,    he    was  of 
unsound  mind,  ;md  incapable  of  exrc'i- 
ting  a  legal  instrument;  such  finding  ia 
conclusive  upon   this   court.     (Marvin 
agt.  Inglis,  ante,  329  ) 

11.  It  may  be   : ssnmed,  and  snch  is  the 
law.  that  an  exception  taken  to  the  re- 
fusal of  a  referee  to  find  a  fact  material 
to  the  riyhts  of  the    party,  established 
by  •nncoiif.ictitiij  proof,  is    available   in 
this  court,  as  such  refusal  would  be  ait 
error  of  law.     (Id.) 

12.  Where  the  erirlfnce  as  to  whether  the 
administratrix  (the  widow)  of  the  mort- 
gagee, either  before  or  after  she  be- 
came   administratrix,     ever    received 
anything  on    account  of   the    iissi'.:ii- 
meiit  of  the  mortgage,  vr&a  conflicting, 
the  refusil  of  the  referee   to  find  that 
she  had  received  anything  on  account 
thereof,  after  she  became   administra- 
trix, was  justified   upon   this  ground. 
(Id.) 

13.  Where  a  motion  is  made  by  the  plain- 
tiff for  leave  to  issue   execution  upon  a 
judgment  or  decree  authorizing  execu- 
tion to  issue  for  its  enforcement,  pen- 
ding an  appeal   from  a  part  of  the  fle- 
cree,  by  the  defendant,  it  is  in  the  dis- 
cretion of  the  court  to  grant  the  motion 
for  leave  to  issue  the  execution,  or  to 
stay  the  proceedings  for   the   enforce- 
ment of  the  judgment  pending  ihe  ap- 
peal,   and    having  exercised  that    dis- 
cretion by  directing  execution  to  issue, 
this  court  »/t  appcul    from  that   uixiujr 
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•will  not  interfere  with  sncli  discretion. 
( Green  agt.  Green,  ante,  360. ) 

14.  An  order  of  the  general  term  of  the 
court  below  reversing  an   order  of  the 
special  term,  striking  out  a  part  of  the 
answer  of  the  defendant,  on  the  ground 
that  the  same  was  not  sufficiently  veri- 
fied,   is  not  appealable   to  this    court. 
(Tabor  agt.  Gardner,  ante,  383.) 

15.  Such  an  order  is  in  substance  and  ac- 
tnnl  effect,  one  refusing  to   strike  out 
a  part  of  the  answer;  and  neither  be- 
fore  the   amendment   of  the   Code  in 
1869,  nor  since,  did  any   clause  of  sec- 
tion 11.  defining  the  jurisdiction  of  this 
court,  embrace  such  an  order.     (Id.) 

16.  After  affirmance  by  the  general  term 
of  an  order  of  the  special  term  denying 
a  motion  for  a  new  trial,  an  appeal  to 
the  court  of  appeals  will  not  lie,  where 
judgment  on  the  verdict  was  entered, 
after  the  decision  of  the  general  term. 
(While  agt.  Delaware,   <&c.,  M.R.  Co., 
ante,  47'J.) 

17.  Damages    for    delay.      ( Matt    agt. 
Brisbane,  3  Keyes,  453.) 

See  JUDGMENT.    (Id.) 

18.  An  order  denying  a  motion  for  an  in- 
junction   restraining    school     officers 
from  collecting  a  tax  and  disbursing 
moneys,  is  not  an  order  that  "  deter- 
mines the  action  and  prevents  a  judg- 
ment," and  from  which  an  appeal  may 
be   taken  to  this   court      (Hasbrovck 

•agt.  Kingston  Hoard  of  Education,  3 
Keyet,  480.) 

19.  An   appeal  from  an  order  of  com- 
missioners, refusing  to  lay  out  a  high- 
way, is  properly  taken  to  the  county 
judge,   though   it   would    be    equally 
effectual  if  taken  to  the  county  court. 
(People  agt.    Van  Alstyne,   3  Keats, 
35.) 

80.  Where  several  parties  appeal  separ- 
ately from  a  common  order  of  the 
commissioners  of  highways,  but  the 
appeals  are  heard  together,  the  ap- 
pellants are  jointly,  but  not  severally, 
liable  for  the  fees  incurred  upon  the 
hearing,  in  case  the  determination  of 
the  commissioners  is  affirmed;  and,  in 
an  action  against  one  only  of  such 
appellants,  for  the  whole  amount  of 
^ucli  fees,  the  non-joinder  of  the  others 
is  an  available  defense.  Whether  a 
separate  action  against  each  appellant 
for  hid  proportion  of  the  fees,  could 
be  jiiiintained,  quere.  (D:stisway  ajjt. 
Winar,t,  3  Keyet,  412.) 

21.  The  holding  or  decision  of  a  judge 
Uj'ou  A  point  wholly  immaterial  to  the 


issue  determined,  being  but  an  ex- 
pression of  opinion,  presents  no  ground 
for  appeal.  ( Van  Kensselaer,  agt. 
Bouton,  3  Keyes,  260.) 

See  COSTS.    (Id.) 
PRACTICE.    (Id.) 
PRACTICE.    (4  Keyes.) 

22.  It  will  be  presumed  in  this  conrt,  in 
support  of  the  decision  of  a  referee, 
that  he  found  such  facts,  in  addition  to 
those  specified  in  the  findings  appear- 
ing in    the  case,  as  are  essential   to 
sustain  his  conclusion,  provided,  upou 
examining  the  evidence,  it  appear  that 
it  would  warrant  such  additional  find- 
ings.    (  Valentine  agt.   Connor,  40  2T. 
T.,  248.) 

23.  An  order  of  the  general  term  of  the 
supreme  court,  reversing  an  order  of 
the  special  term  obtained  in  the  action 
adjudging  a  party  guilty  of  a  contempt 
of    court   in   violating    an   injunction 
order,  is  not  appealable  to  this  court 
before  final  judgment.     (  Battermann 
agt.  Finn,  40  Jf.  Y.,  340.) 

24.  Whether  an  appeal  would  lie  by  a 
party  from  an  order  affirming  an  order 
of  special  term  punishing  him  for  con- 
tempt,  quere.     (Id.) 

25.  From   a  judgment  entered   upon   a 
verdict  for  the  plaintiff',  where  a  mo- 
tion for  a  new  trial  on  a  case  and  ex- 
ceptions has  been  previously  made  by 
the    defendant  at    special   term,   and 
upon  appeal  by  him  from  the  order  of 
the  special  term  denying  that  motion 
to  the  general  term,  the  latter  tribunal 
has    rendered  its    decision,   in    these 
words  :    "New  trial  denied  ;"  and  the 
judgment  entered  recites  the   motion 
for  a  new  trial   at  special  term,  the 
denial  of  that  motion,  the  appeal  to  the 
general  term,  and  the  affirmance  there 
of  the  order  denying  a  new  trial,  no 
appeal    lies   to   this   court.     (Coleman 
agt.  Playstead,  40  N.  Y.,  341.) 

26.  Bergen  agt.  Bradly,  (36  N.  Y.,  316.) 
followed.     (Id.) 

27.  A  finding  by  a  judge  of  a  material 
fact  wholly  without  evidence  to  sustain 
it,  is  an  error  of  law,  and  upon  excep- 
tion thereto,  reviewable  in  this  court. 
Per  GROVER,  J..    (Mason  agt.  Lord, 
40  N.  Y.,  476.) 

28.  So,  it  seems,  is  the  refusal  to  find  a 
material  fact  proved  by  uncontroverted 
evidence.    Per  GROVER,  J.     (Id.) 

29.  The  amendment   section  to   section 
eleven  of  the  Code,  subdivision  three, 
passed  May    12th,  1869.  enacting  that 
"no  appeal  to  the    court  of  appeals 
shall  be  had  or  beard  hereafter  from 
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any  order  or  judgment  in  any  proceed- 
ing under  chapter  388  of  the  laws  of 
18o8,"  is  i-eiroiictive  in  its  effect  and 
applies  to  appeals  then  pending  in  the 
court  of  appeals  from  the  order*1  men- 
tioned in  Midi  amendment.  (In  matter 
of  Palmer,  40  N.  Y.,  561.) 

30  The  amendment  is  not  in  conflict 
•with  the  Constitution,  but  is  within 
the  power  of  the  legislature.  (Id.) 

See  CERTIORARI.    (Id.) 
EUKOU.     (Id.) 

31.  An    appeal   to  this  court,  from    an 
order    of    the    general    term    of   the 
supreme  court,  affirming  an  order  of 
the  special   term   granting  a  new  trial 
upon    a  case  made  after   verdict,   on 
the  ground  that  it  is  against  evidence, 
though   snch    order  is    granted  after 
judgment,  will  be  dismissed.     JAMES, 
J.,  dissenting.     (Folger  agt.  l\tzhvah. 
41  Y.  F.,228.) 

32.  An  order  of  the  general  term,  re- 
versing   an    order    at    special    term, 
striking  out  an  answer,  is  not  appeal- 
able to  this  court.    It  was  not  previous 
to  1809,  and   the  amendment  of  that 
year,  authorizing  an  appeal   from  an 
order  striking  out  an  aiiswer,  is  not 
applicable.     ( Tabor  agt.    Gardner,  41 

jr.  Y.,  232.) 

33.  It  has  been  settled  by  repeated  ad- 
judication, that  the  last  clause  of  sub- 
division four  of  section  eleven,  of  the 
Code,  merely  regulates  the  hearing  of 
appeals,  and  in  no  way  enlarges  the 
right  of  appeal,  or  extends  the  juris- 
diction of  this  court.     (Id.) 

34.  An  order  of  discontinuance,  without 
costs,  even  of   a   legal    action,  com- 
menced iu  the  supreme  court,  for  the 
recovery   of   money   only,   against  a 
sole  defendant,  though  made  after  the 
cause  is  at  issue  ana  referred,  uncon- 
ditionally and  without  the  consent  of 
the  defendant,  is  within  the   power 
and  in  the   discretion   of  that  court.; 
and,  although  expressly  made  appeal- 
able to  this  court  by  the  Code,  is  not 
revievvable    here.      (De  Darante  agt. 
Deyermand,  41  j\T.  Y.,  355.J 

35.  An   appeal   from  an    affirmance  of 
such  order,  by  the  general  term,  will 
be  dismissed.     (Id.) 

36.  An  order  of  the  supreme  court,  deny- 
ing a  motion  to  set  aside  a  regular  judg- 
ment in  that  court,  on  the  ground  that 
the  defendant  was  not  served  with  pro- 
cess, and  the  appearance  for  him  was 
wholly  unauthorized,  is  not  appealable 
to  this  court.     (Foote  agl.  Latlirop,  41 
X.Y.,  368.) 


37.  No  party  has  a  "  substantial  right," 
within  the  meaning  of  section  eleven, 
of  the  Code,  to  have  a  regular  judg- 
ment against  him,  set  aside  on  motion. 
It  is  in  the  discretion  of  the  court,  in 
which  such   judgment  was  rendered, 
to  set  it   aside  or  not ;   and,  even   if 
void,  they  may  leave  the  party,  affect- 
ed by  it,  to  show  it  so  in  a  proper  ac- 
tion."   (Id.) 

38.  An  appeal  does  not  lie  to  this  court 
from  an  order  of  the  general  term  of 
the  supreme  court,  affirming  an  order 
of  the  special  term,  denying  a  motion 
for  readjustment  of  costs.     (People  tx 
ret.   Clute  agt.  Hoardman,  41  If.   Y., 
362.) 

39.  An  appeal  will  not  lie  to  this  court 
from  a  judgment  of  the  supreme  court 
npon  an  award   of  arbitrators.    The 
proper  method  of  review,  if  such  judg- 
ment is  reviewable  in  this  court,  is  by 
writ  of  error.     (Freeman  agt.  Kendall, 
41  If.  Y..  518.) 

40.  Isaac*  agt.  Beth  ffamedrath  Society, 
(19  If.  Y.  B.,  584,)  followed.     (Id.) 

41.  Where,  on  a  verdict  for  the  plaintiff 
at  a  circuit,  the  defendant  moved  for  a 
new  trial  at  special  term  of  the  sa- 
preme  court,  which  was  denied,  and 
on    appeal    from    that   order    to    the 
general  term,  it  was  affirmed  and  the 
judgment  then  entered  on  the  verdict, 
an  appeal  will  not  lie  from  such  judg- 
ment to  this  court.     Such  judgment  13 
not  an  actual  determination  made  at  a 
general  term  of  the  supreme  court. 
(  White  agt.  Del.  die..  U.K.  Co..  41  N. 
r.,520) 

42.  An  order  made  after  verdict,  giving 
leave  to  the   defendant  to  renew   a 
motion  made  before  trial,  and  denied, 
to  set  aside  an  order  of  arrest  granted 
in  the  action,  and  staying  judgment 
on  the  verdict  in  the  mean  time,  is  not 
appealable  to  this  court.     (Miaunay 
agt.  Blogg,  41  N.  Y.,  521.) 

43.  An  order  of  the  general  term  of  the 
supreme  court  affirming  an  older  of 
special  term,  refusing  to  set  aside  a 
judgment  for  irregularity,  is   not  ap- 
pealable   to    this   court.     (Stark  agt. 
Dinehart,  40  N.  Y.,  342.) 

44.  It  has  often  been  held  that  where  a 
cause  has  .been  tried  on  the  assump- 
tion, by  the  parties,  that  a  fact  existed, 
neither  will  be  heard,  to  assert  its  non- 
existence,   on   appeal.    Per  BUCKES, 
J.  (Shaw  agt.  Davit,  55  Barb.,  389.) 

45.  Where   a   judgment  rendered   in   a 
justice's  court  is  for  ditierent  claims  ; 
or  is  for  distinct  items  or  articles  of 


648 


NEW  YOKE  PRACTICE  REPORTS. 


Digest. 


property,  separable  in  their  nature 
and  capable  of  being  separated  on 
the  record,  both  aa  to  iiideiuity  and 
value,  the  county  court,  on  appeal, 
may  reverse  in  part,  aud  affirm  as  to 
the  residue.  (Id.) 

46.  There  is  no  propriety^ in  reversing  a 
judgment  in  the  main  correct,  because 
of  the  erroneous  allowance  of  some 
email  amount.  In  such  a  case,  justice 
demands  only  a  modification,  and  the 
law  admits  of  that  mode  of  correcting 
the  error.  (Id.) 

See  JUDGMENT.    ( Td. ) 
PEACTICK.    (Id.) 

APPEAL  REVIEW. 

1.  An  order  to  punish  a  party  guilty  of 
an  alleged  contempt,  is  not  embraced 
•within  any  of  the  clases'  enumerated 
in  the  Code,  as  appealable  to  and  re- 
viewable  bv  this  court.      (If.  Y.  and 
N.  H.  It.R.'Co.,  agt.  Ketchum.  3  Keyes, 
24.) 

2.  Where  the  only  error   appearing  in 
the  judgment  appealed   from    is  ex- 
cessive damages,  the  appellate   court 
may  affirm  the  judgment  on  condition 
the      plaintiff      deduct    the    required 

-  amount  from  the  judgment  below. 
(Sears  agt.  Conover,  3  Keyes,  113. 

3.  An  appellate  tribunal  has  no  authority 
to  reverse  a  judgment,  by  reason  of 
defects  in  the  pleadings,  which  neither 
surprised    nor    milled    the    appellant, 
and  which   affected  none  of  his  sub- 
stantial rights.   (Johnson  agt.  Hatkorn. 
3  Keyes,  126.) 

4.  On  an  appeal  from  the  judgment  on 
the  findings  of  a  referee,  facts  not  in- 
cluded iu  such  findings  cannot  be  con- 
sidered on  the  appeal.     If  there  were 
questions  of  fact  important,  to  be  con- 
sidered, the  party  should  have  procured 
the    referee   to    have    found  specially 

,  upon  that  subject,  otherwise  the  ques- 
tions cannot  be  raised  on  the  appeal. 
(Moslter  agt.  Hotckkiss,  3  Keyes,  161.) 

5.  This    court    can    only    review   such 
decisions  of  the  trial  court  as  are  ex- 
cepted  to.    (Griggs  agt.  Howe,  3  Keyes, 
1 66.-) 

6.  In  cases  of  appeals  in  suits  originally 
commenced  iu  the  late  court  of  chan- 
cery, the  court  of  appeals  will  review 
the  same  upon  the  facts  and  the  law, 
•without  any  statement  or  specification 
of  the  facts   found,  or  any  exception 
taken  at  the  trial,  and  will"  review  the 
•whole  matter  upon  the  evidence  and 
the   law.     (Mclntyre  agt.    Warren,  3 
Keyes,  185.) 


7.  Where  no  exceptions  are  taken  in  the 
court  below,  there  is  no  case  before 
this    court   to    review.     (Bissell  agt. 
Studley,  3  Keyes,  213.) 

8.  A  refusal  to  find  one  way  or  the  other,, 
and  an  exception  to  such  refusal,  pre- 
sents no  point  for  review  in  this  court. 
(Priest  agr.  Price,  3  Keyes,  222.) 

9.  Upon  appeals,  where  the  trial  was 
had  before  a  jury,  there  is  no  power 
in  this  court,  in  any  event,  to  review 
the  questions  of  fact ;   nor  does  such 
power  appear  to  reside  in  the  general 
term.    (Parker  agt.   Jervis.  3  Keyes, 
271.) 

10.  An  action  was  brought  by  a  judg- 
ment creditor  to  pet  aside  an  assign- 
ment for  fraud.    The  referee  decided 
in  favor  of    ihe   plaintiff   on  all   the 
issues  raised   by   the    pleadings,    and 
directed  an  accounting  by  the  assignees 
in   regard   to  the   assigned   property, 
and  no  exception    was   taken    to  his 
report,  nor  any  appeal  from  the  judg- 
ment or  order  entered  thereon,     lint 
from  the  report,  of  the   referee  subse- 
quently appointed  to  take  the  account- 
ing against   the  assignees,  the   latter 
appealed,  and   the    general   term,  iu 
considering  this  appeal,  reversed  botk 
orders,  as  well  the  one  confirming  the 
report  of  the  lirst  referee — which  was 
not  appealed" from — as  that  confirming 
the  report  of  the  second  re'eree,  from 
which  the  appeal  wad  brought: 

Held,  that  the  general  term  was  in 
error  in  reversing  that  part  of  the 
judgment  confirming  the  report  of  the 
first  referee,  as,  not  having  been  ap- 
pealed from,  it  was  not  before  the 
court  for  review.  (Colbum  ayt.  Mor- 
ton, 3  Keyes.  296.) 

11.  General  objections  to  evidence,  stat- 
ing no  ground  therefor,  are  not  avail- 
able upon  review.     (Sliaw  agt.  Smith, 
3  Keyes,  316.) 

12.  Where  the  judge  before  whom  the 
cause  was  tried,  found,  as  a  co.idiiMon 
of  law,  thst  the  notice  of  protest  served 
on  the  agent  B.  was  properly  served 
on  the  company,  there  being  no  excep- 
tion to  such    finding,  the   question   is 
not  open  for  review.     (Bank  of  Aw- 
burn  agt.  Putnam,  3  Keyes,  333.' 

13.  Questions  of  fact  found  by  a  judge 
at  special  term,  may   be  reversed  by 
the  supreme  court  on  appeal.     But  if 
the  supreme  court  affirm  the  decisions 
of  such  questions,  this  court  cannot  re- 
view   them.     ( Wuters    agt.    Green.  3 
Keya,  385.) 

[4.  Where  a  case  does  not  contain  anj 
exception,  the  judgment  cauuol  be  re- 
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viewed  in  this  ronrt.     (Donylcut  agt. 
Day,  3  Keyes,  434.) 

l.r>.  This  court  has  no  power  to  inquire 
into  the  weight  of  the  evidence,  and 
determine  whether  the  court  below 
lias  come  to  u  correct  conclusion  there- 
on. ( Barker  agt.  White,  3  Keyes, 
495.) 

16.  The   finding  of  facts  by   n  referee, 
where  the  same  is  not  clearly  contrary 
to  evidence,  anrt  is  affirmed  On  appeal 
to  the   general    term,  \viil  not  be  dis- 
turbed.    (UarLer  agt.    ll'/a'fr,  3  Keyes. 
617.) 

17.  Tlie  giving  or  withholding  of  costs 
being  jn  ihe  discretion  of  the  referee. 
this  court  will  not  attempt  to  control 
lint  discretion,  except  iii  cube  of  its 
palpable  abuse.     (Id  ) 

See  PRACTICE.    (Id.) 

PKACTICE.    (4  Keyes.) 

APPORTIONMENT. 
See  RENT  CHAUGE.    (41  N.  Y.) 

ARBITRATION. 

See  ACTION.    (3  Keyes.) 

1.  Where  a  claim,  not  allowed  by  the 
administrator,  is  presented  to  the  sur- 
rogate upon  the  linal  accounting,  be- 
fore whom  the  administrator  and  all 
the  parties  in  interest  duly  appear  and 
consent  to.  and  take  part  in,  the 
proceeding  submit  the  matter  to  his 
Hdjtuiit  ation,  such  proceedings  cannot 
be  upheld  0:1  the  ground  that  it  was 
an  arbitration,  binding  upon  the  par- 
ties present  and  paiiicipatii.g  in  if : 
for,  being  invalid  as  to  ihe  adminis- 
trator, who  has  no  power  to  arbitrate, 
it  could  not  be  obligatory  upon  the 
others;  it  is  simply  the  proceeding  ot 
a  court  uciintr  beyond  its  jurisdiction, 
assuming  unauthorized  powers,  ami 
making  a  judicial  determination  void 
and  nugatory  upon  its  face.  (Tucker 
agt.  Tucket;' 4  Keyes,  136.) 

See  AWAKD.    {41  N  Y.) 
ARREST. 

1.  An  order  of  arrest  may  be  issned  in  an 

eqw.ita.lile  action,.      (Slwrt  agt.  Harry, 
ante,  315.) 

2.  If  an  action  is  commenced   in  equity 
for  the  recovery  of  money,  and   an  ac- 
counting is  required  in  order  to  arrive 
at  the  amount  due,  and  it  is  establish- 
ed by  affidavit  that  the'  defendant  in- 


tends to  remove,  or  dispose  of.  his 
property,  with  intent  to  defraud  hi* 
creditors,  an  order  of  arrent  may  issue. 
The  form  of  the  action  does  not  alfect 
the  right  of  arrest.  (Id.) 

3.  In  an  action  against  co-partners  to  re- 
cover a  <\el>t  fraudulent/!/  contracted  by 
»ne  of  the  partners,  all  the  partners  are 
not  liable  to  arrest.     Only  the  partner 
who-made  the  fraudulent  representation 
can  he  arrested.  (JoxES,  J.,  diwtentiiuj.) 
(Nali.nn.al  Hank  of  the  ConimomceaUh. 
agt.  Temple,  ante,  432.) 

4.  Whether,   if  the  action  is  to  recover 
damages  for  the  fraud,  all  the  partners 
can   be  arrested:     Quere?     (Per  Mo- 
NELL.  J.I     (Id  ) 

5.  Arrest  and  bail  are  not  security  for  the 
debt,  but  are  intended  as  a  putiiskmcnt 
fora  wrong  ;  and  the  grant  ing  of  orders 
of  arrest  are  in  the  discretion  of  the 
court.  Being  designed  as  a  punishment, 
they  should  not  be  granted  against  in- 
nocent persons.     (Id.) 

6.  The  act  abolishing  imprisonment  for 
debt  was  intended  to  prevent  arrests 
for  debt  alone,  but  continuing  the  power 
to  arrest  for  wrongs:  thus  indicating  an 
intention  to  subject  the  wrong-doer  to 
the  consequences  of  his  unlawful  act. 
(Id.) 

7.  A  regiment  of  the  state  militia,  when 
mustered  into  the  service  of  the  United 
States,  does  not  cease  to  be  a  part  of 
the  militia  of  the  state,  although  em- 
ployed by  the  general  government,  and 
(subject  to  the  regulations  and  disci pline 
of  the  regular  army.     And  a  commis- 
sioned officer  of  such  regiment,  mus- 
tered into   the   service  of  the  United 
States,  is  entitled  to  exemption  from 
arrest  upon  civil    process,   under   the 
provisions  of  chapter  129  of  the  laws 
of  1858,  which  enacts,  that  no  person 
belonging  to   the  military  forces,  shall 
be  arrested  in  any  civil  process,  while 
going   to,   remaining  at,  for  returning 
from  any    place,  at  which   he  may  be 
required    to    attend,   or   elections   of 
ottict  rs,  or  other  military  duly.     (Peo- 
ple ex  rel.  Gastan  agt.  Campbell  40  JV. 
Y.,  133.) 

8.  The  provisions  of  the  act  of  congress 
limiting    the    privilege   of  exemption 
from  arrest,  of  persons  in  the  military 
force  of    the    United    States,  to   non- 
commissioned officers  and  privates,  do 
not  affect  the  right  ot   a  commissioned 
officer  of  the  state  militia  to  Mich  ex- 
emption, alt  Lough    mustered   into  th« 
service  of  the  United  States.     (Id.) 

9.  That  a*person  is  exempted  by  statute 
from  aiTL-st  upon  civil  process,  is  a 
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valid  excuse  to  the  sheriff,  for  his 
refusal  to  make  the  arrest,  although 
he  is  not  bound  to  take  notice  of  the 
privilege  of  exemption.  Accordingly : 

Held,  (G ROVER,  LOTT,  and  JAMES,  J.J., 
dvuenting,)  that  where  the  sheriff  re- 
ceived an  order  to  arrest  and  imprison 
one  G ,  a  commissioned  officer  of  a 
militia  regiment  of  this  state,  for  con- 
tempt in  neglecting  to  pay  certain 
alimony,  ordered  to  be  paid  by  him, 
in  an  action  for  divorce,  brought  by 
his  wife  ;  the  fact  that  the  regiment  to 
•which  G.  belonged,  then  mustered  into 
the  service  of  the  United  States  under 
the  call  of  the  president  was  rendez- 
voused within  this  state,  awaiting 
orders  to  proceed  to  the  seat  of  war, 
exempted  G.  from  arrest  upon  such 
order,  and  excused  the  sheriff  from 
executing  it.  (Id.) 

10.  An  arrest  by  a  private  individual  is 
excused  only  where  a  felony  has  in. 

.  fact  been  committed,  and  there  was 
reasonable  ground  to  suspect  the  per- 
son arrested  of  its  commission,  al- 
though, in  truth,  innocent ;  but  a  con- 
stable is  justified  in  making  an  arrest 
without  warrant,  though  no  felonly 
has  been  actually  committed,  if  he  has 
reasonable  ground  to  suspect  that  one 
has  been,  and  acts  in  good  faith  and 
•without  evil  design.  Where  there 
is  no  conflict  in  the  evidence  as  to  the 
circumstances  in  actions  for  false  im- 
prisonment and  malcious  prosecution, 
the  question  of  probable  cause  or  rea- 
sonable ground  of  suspicion  is  one  of 
law  and  not  for  the  jury.  (Burns  agt. 


See  EXECUTION.  (Id,) 

EVIDENCE.    ( JL  N.  T.) 
OBDER  OF  ARREST.    (Id.) 

ARREST  OF  JUDGMENT. 

1.  Mistakes  of  the  court  upon  the  trial, 
or  of  the  jury  in  giving  their  verdict, 
aie  no  grounds  for  a  motion  in  arrest 
of  judgiient,  which  can  only  be  based 
upon  some  defect  in  the  record.  (Peo- 
ple agt.  Thompson,  41  AT  Y.t  1.) 

See  MURDER.    (Id.) 
INDICTMENT.    (Id.) 

ARSON. 
See  CRIMINAL  LAW.    (55  Barb.) 

ASSAULT. 

Stc  ERROR.    (3  Keya.) 

CKUIINAL  LAW.    (55  Barb.) 


ASSAULT   AND  BATTERY. 
Seee  EVIDENCB.    (41  N.  T.) 

ASSERTION. 

1.  Where  a  deed  tendered  would  invest 
the  defendant  with  all  the  estate  and 
interest  which  is  vested  in  the  plain- 
tiffs by  the  devise,  the  plaintiffs,  and 
all  claiming  through  them  as  heirs  at 
law,  would  be  barred  from  asserting 
title  to  the  premises.  (Freeborn  agt. 
Wagner,  4  Keyes,  '27.) 

ASSESSMENTS. 

See  PRACTICE.    (3  Keyes.) 

1.  Where  the  trustees  of  a  sinking  fund, 
raised  and  owned  by   a  foreign  cor- 
poration, are  taxable  inhabitants    of 
this  state,  they  are   properly  assessed 
as  such  trustees,  to  the  full  value  of 
the  fund,   in    the   place  of   their  resi- 
dence.    (People  ngt,.  Tlie  Assessors  of 
Albany,  40  J\T.  F.,  154.) 

2.  If,  by  the  facts  disclosed  upon  an  ap- 
plication to  the  assessors  by  a  person 
assessed,  to  '•  strike  off  his  assessment 

•  from  the  roll,"  it  appear,  that  the  as- 
sesment  should  be  reduced  by  any 
certain  amount,  although  the  applicant 
shows  no  sufficient  reason  for  having 
his  name  stricken  off,  it  is  the  duty  of 
the  assessors  to  make  such  reduction. 
Where  the  assessors  place  their  re- 
jection of  an  application  for  the  reduo 
duetion  of  an  assessment  upon  grounds 
independent  of  the  form  of  the  applica- 
tion, they  cannot  raise  an  objection  to 
such  form,  upon  certiorari  to  review 
their  proceedings.  (Id.) 

3.  A  fund  created  and  owned  by  a  cor- 
poration of  another  state,  was   held 
and  controlled  by  trustees  residing  in, 
and  taxable  inhabitants  of  this  state. 
Upon  being  assessed,  as  such  trustees, 
on  account  of  this  fund,  by  the  asses- 
sors  of   the   city   of   their  residence, 
they  presented  to  said  assessors  their 
own  affidavit  setting  forth   that    the 
fund  was  created  by  the  foreign  cor- 
poration, and  held  "by  themselves,  to 
pay  a  debt  owing  by  said  foreign  cor- 
poration ;   and  that  such  fund  did  not 
exceed  the  debt  in  amount,  more  than 
$5,000.     Upon  this  affidavit,  they  re- 
quested the  assessors  to  strike  the  as- 
sessment,  (being    $500,000)    from    th^ 
roll.    The  assessors  made  no  objection 
to  the  form  of  the  application,  but  re- 
jected it  on  the  ground  that  the  affidavit 
gave  no  good  reason  In  la  ;v  for  strik- 
ing the  assessment  from  the  roll : 
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Hell,  (HuxT,  Cli.  J.,  MASON  and  LOTT, 
J.J.,  contra,}  that,  the  assessors  should 
have  reduced  the  assessment  to  the 
sum  of  $.1,000,  the  tact*  disclosed  in 
the  affidavit  rendering  it  their  duty  to 

do  80.      (hi-) 

4.  Where,  previous  to  a  conveyance 
with  warranty,  an  assessment  has 
been  completed,  assessing  to  the 
vendors  the  property  conveyed,  .and 
subsequently,  while  the  purchaser  is 
in  possession  under  his  conveyance 
the  tax  is  laid  by  the  board  of  super- 
visors, upon  the  premises  under  such 
assessment : 

Held,  (Lorr,  J.,  dissenting,)  that  upon 
an  agreement  between  the  parties,  by 
which  the  vendee  paid  the  tax,  but 
WHS  to  be  repaid  by  the  vendors,  "  in 
case  they  were  legally  liable  to  pay 
it,"  the  former  can  maintain  an  action 
against  the  latter  for  the  amount.  As 
between  them,  the  vendors,  independ- 
ently of  any  agreement,  were  liable  to 
pay  the  tax  under  their  covenant  of 
Warranty  in  the  deed,  if  the  vendee 
had  been  compelled  to  pav  to  save  his 
land.  HUNT,  Ch.  J.,  MASON  and 
JAMES,  J.  J.  At  least  it  could  have 
been  collected  by  the  collector  from 
the  vendors,  and  they,  therefore,  and 
not  the  vendee,  were  liable  to  pay  it 
within  the  meaning  of  the  words  of 
the  agreement.  GKOVERand  DANIELS, 
JJ.  (fhindell  agt.  Lakeii,  40  iV.  Y., 
513.) 

See  DETERMINATION    OF    CLAIMS    TO 

REAL  PROPERTY.    (41  N.  Y.) 
EVIDENCE.     (Id.) 
TAXES.    (Id.) 
LEASE.    (•>•>  liarl.) 

ASSETS. 

1.  Of  dissolved  partnerships,  distribu- 
tion and  application  of,  under  the  termi 
of  an  assignment  which  has  been  su- 
perseded t>y  the  substitution  of  one  of 
a  class  of  preferred  creditors  in  p;ace 
of  the  assignee.  (Chapman,  agt.  Thom- 
as, 4  Keya,  216.) 

ASSIGNOR  AND  ASSIGNEE. 

1.  The  assignee  of  a  chose  in  action  takes 
the  thing  assigned  subject  to  all  the 
rights  which  the  debtor  had  acquired 
in  respect  thereto  prior  to  the  assign- 
ment. Hence,  where  A,  who  was  a 
creditor  of  B,  lent  to  him  his  note  for 
accommodation,  which  B  hypothecated 
as  securitv  for  a  loan  from  C,  who  re- 
covered judgment  against  A  on  the 
note  after  maturity  and  afterwards  as- 
•igned  the  judgment  to  D,  on  payment 


of  the  sum  loaned  to  B.  with  interest 
and  costs,  D  having  also,  as  a  further 
consideration  for  said  judgment  sold  to 
B  certain  property,  who  procured  the 
assignment  of  the  judgment,  it  was 

Held,  that  A  was  entitled  to  have  the 
judgment  canceled  on  payment  of  the 
sum  for  which  his  note  was  held  as 
collateral,  together  with  interest  and 
costs  of  the  action  in  which  judgment 
was  recovered.  That  is,  D  took  the 
judgment  subject  to  the  equities  exist- 
ing against  it  at  the  time,  which  were, 
on  the  part  of  A,  that  the  same  could 
only  be  enforced  against  him  to  the 
amount  due  to  C.  (ftludenbarali,  agt. 
T/iayer,  3  Keyes,  293.)  ' 

FOK  BENEFIT  OF  CREDITORS.  See  AC- 
TION, ASSIGNMENT,  TRUSTEES.  ( 3 
Kei/es.) 

OF  CORPORATE  STOCK,  RIGHTS  OF.   Se*  ' 
STOCK.    (Id.) 

OF  MORTGAGE.    See  ASSIGNMENT.  (Id.) 

RIGHT  OF  ACTION  nr.  See  PARTNER- 
SHIP. (4  Keyes.) 

2.  The  transfer  of  a  debt  or  obligation 
carries  with   it,    as    an  incident,    all 
securities   for  its   payment.     The  as- 
signment of    a    bond    and   moi  tgage 
gives  to   the  assignee  tin:   benefit  of, 
and  the  right  to  sue  upon  a  guaranty 
by  a  previous  assignor  of  their  collec- 
tion, although  such  guaranty  is  not,  ia 
terms,  transfered   with   the   principal 
obligations.      (Craig  ugt.   Parkis,    40 
JV.  Y.,  181.) 

3.  The  assignee  of  a    contract   for  the 
sale  of  laud   takes   its   subject  to  the 
equities  existing  between  the  original 
parties.     (Reeees  agt.   Kitnbatl.  40  A. 
F.,299.) 

4.  An  assignment  of  a  lease,  which  ast 
•ignment  was  absolute  on  its  face,  bu 
in  fact  given  as  security  for  a  usurious 
loan,  may,  in  the  hand j of  a  purchaser 
of   such  lease,  from   the   usurious  as- 
signee, with  notice  that  the  original 
assignment   was   security   for  a  loan, 
although  without  notice  of  its  usurious 
character,  be  avoided  for   usury,  by 
a  judgment  creditor  of    the  orWinal 
lessee.     And  one  holding  a  sin-riff* 
deed  given  upon  a  sale  of  the  interest 
of  the  lessee,  under  judgment  and  ex- 
ecution  against   him,    may    maintain 
ejectment  against  such   purchaser  in 
possession   of  the    premises  under  lu.-j 
purchase  from  the  usurious  assignee 
of  the  lease.      (Mason  agt.    Lord.  40 
N.  Y.,  476.) 

5.  This  is  so  where  the  judgment  wa* 
previously    perfected,     although     the 
purchase  of  the  lease  was  effected  by 
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payment  to  the  unnrions  assignee,  fi 
re-assignment  by  liini  to  the  lessee, 
and  assignment  from  the  latter  direct 
to  the  purchaser.  (Id.) 

See  ASSIGNMENT  IN  TRUST  FOR   CRE- 

ITOK8      (Id.) 

RECEIVERS.     (Id) 
CONDITION.    (41  N  T.) 
KENT  CHARGE.    (Id.) 

ASSIGNMENT. 

1.  The  mere  recording:  of  the  assignment 
of  a  prior  mortgage  does  not  affect  the 
rights  of  the   holder  thereof,   against 
•subsequent  purchasers  of  the  premises, 
or   the   holders   of    subsequent   mort- 
gages on  said  premises.  (Uampbellturt. 

redder,  3  Keyes,  174.) 

2.  Where  an  assignor  prefers  a  creditor, 
in  such  form  that  there   issues   ont  of 
the  preference  a  benefit  to  himself,  the 
Assignment  is  void.    (Elias  agt.  Farley, 
3  Keijes,  398.) 

3.  Assignment  by  one  partner,  of  part- 
neivhip  effects  to  a  creditor,  in  trust  to 
dispose  of  ihe  same,  apply  proceeds  to 
pnyment  of  assignee's   claim,  aud  pay 
over  residue  to  linn  : 

Held,  to  be  an  assignment  in  the  nature 
of  a  mortgage,  and  the  reservation  in 
the  trust  not  lawful.  (McClelland  agt. 
Hempen,  3  Keyes,  454.) 

4.  It  seems  to  be   settled  that   courts  of 
equity  will  support  assignments  of  con- 
tingent interests  and  expectations,  and 
of  things  which   have  no  present  act- 
ual  existence,    but  rest  in   possibility 
only,  provided  the  agreements  are  fair- 
ly  enterd   into,   and   it  would   not  be 
against  public  policy  to   uphold  them. 
(Stover  atg.  JSyclesldmer,  3  Keyes,  &2J. ) 

6.  Where  s»n  assignment  of  an  expect- 
ancy was  made  to  secure  an  existing 
debt,  it  was  held  that  the  instrument 
•was  supported  by  a  valid  considera- 
tion. (Id) 

C.  Where  an  assignment  has  been  made 
for  the  benetiit  of  creditors,  which  is 
subsequently  raised  by  an  arrangement 
whereby  one  of  the  preferred  creditors, 
acting  for  himself  and  as  the  agent  of 
another  creditor,  takes  the  place  of  the 
assignee,  and  purchases  these  prefer- 
red debts,  and  receives  the  assets  as 
signed  for  their  liquidation,  he  will  not 
be  allowed  to  apply  the  assets  first  to 
the  payment  of  his  own  claims  in  full 
leaving  his  principal's  claim  unpaid, 
and  thereafter  seek  to  enforce  the  pay- 
ment thereof  from  other  parties  al- 
leged to  be  liable  therefor,  but  must 
apply  them  to  the  satisfaction  of  all 


the  debts  provided  for  in  the  acsign- 
ment,  nj.oi:  the  basis  of  a  prorata  dis- 
tribution. (Chapman  agt.  T/wmas,  4 
Keyes,  216.) 

See  PARTNERSHIP.    (TJ.) 
EXECUTION.    (41  A*.  Y.) 
MORTGAGE.    (Id.) 

ASSIGNMENT  IN  TRUST  FOR 
CREDITORS. 

1.  Afler  the  execution  and  delivery  of  an 
assignment  in  trust  for  the  benefit  of 
creditors,  and  the  entry  of  the  trustees 
upon  the  performance  of  the  trust,  by 
taking  posse.-sion  of  the  assigned  prop- 
erty, the  assignor  cannot,  by  his   de- 
clarations or  admissions,  made  out  of 
court,   invalidate    the   assignment,    or 
furnish  evidence   of  his   own    or   the 
trustees' fraudulent  intent  in  making  or 
receiving  it,  to  defeat  the  title  of  the 
latter.     Even  if  the  assignor's  fraudu- 
lent intent  be  alone  sufficient  to  invali- 
date the  assignment,  or  defeat  the  tide 
of  the  assignees,  such  intent  cannot,  at 
against  them,  be  proved  by  evidence  of 
such  declarations  or  admissions  of  the 
assignor.    (Cn<dn-  agt.  McCartney  et  al. 
40  N.  Y.,  22L) 

2.  Where  the  fact  stands  proved  in  the 
case,   that  the  assignor  and   assignee 
had  joined  together  in  a  conspiracy  to 
hinder,  delay,  or  defraud  the  creditors 
of  the  former,  then  the  acts  or  declara- 
tions of  either  made  in  execution  of  the 
common  purpose  and  in  aid  of  its  ful- 
fillment are  competent  evidence  against 
any  of  the  parties.     But  the  existence 
of  such  conspiracy  must  be  established 
as  against  the  assignee,  by  evidence 
independent  of  such  subsequent  declar- 
ations and  acts   of  the  assignor:  and 
the  latter  cannot  properly  be  used  in 
addition  to  the  other  evidence,  when 
not  sufficiently  clear  without  it,  to  es- 
tablish that  fact,     (/</.) 

3.  In  cases  of  conspiracy,  when  the  com- 
bination is  proved,  the  subsequent  acts 
and   declarations   of  the   conspirators 
are  not  received  as  evidence  of  that 
fact,  but  to  show  what  was  done  and 
the  means  employed  in  furtherance  of 
it,  and.  generally,  those  details  which 
unfold  its  extent  scope  and  influence 
upon  the  public  or  the  individuals  who 
suffer  from  the  wrong.     (Id.) 

4.  An  assign  nent  honestly  made,  tor  a 
lawful  purpose  cannot  lie  defeated   by 
proof  that  the  assignees  abused  thei'r 
trust,  misappropriated  the  property  or 
took   dishonest   means   to   preserve  it 
from  seizure  by  the  sheriff;  but  nuon 
the  trial  ot  an  issue,  as  to  the  object 
and  purpose  of  an  assignment,  whether 
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lawful  or  fraudulent,  the  immediate 
conduct  of  the  assignees  on  taking 
possession,  theiracts  in  the  anticipation 
of  (lie  good  faiMi  and  validity  of  the 
assignment,  being  questioned  by  credi- 
tors, and  all  like,  circumstances,  are 
competent  evidence  for  the  jury.  (Id.) 

5.  A  receiver,  appointed  in  snpplement- 
nry  proceedings  under  the  Code,  is  not 
thereby  vested  with  title  to  the  prop- 
erty previously  transferred  or  aligned 
by'the   debtor  in    fraud  of  creditors. 
Such  assignment  is  good  as  against  the 
receiver,  as  merely  representative  and 
successor  of  the  judgment  debtor;  and 
BS  representative  of  the  creditors,  he 
has  no  greater  right  than  the  creditor 
himself  with  reference  to  the  property 
fraudulently  assigned,   which  right  is 
to  set  aside  such  assignment  to  far  only 
as  it  shall  be  iwctfsnry  to  satisfy  his  de/>t 
and  cuffs.     (Posiwick  agt.  Mtnck,  40  N. 
F.,  3S3) 

6.  A  general  assignment  for  the  benefit 
of  creditors,  assigning  "  all  goods,  chat- 
tels, merchandise,  bills,  bonds,  notes, 
book  accounts,  claims,  demands,  chores 
in  action,  judgments,  evidences  of  debt, 
and  property  of  every  name  and  nature 
whatsoever'"  (of  the  assignor,)  "more 
p.irticn'.arfy  enumerated  and  described 
in  the  (schedule  hereto  annexed,"  covers 
till  personal  property  of  the  assignor, 
though  none  was  enumerated   or   de- 
Bcribed  in  the  specified  schedule.  (Tur- 
ner agt.  Jay  cox,  40  N.  Y.,  470.) 

/.  A  false  or  erriiiieous  addition  in  an  in- 
strument of  transfer  will  not  be  con- 
stined  tr>  defeat  or  vitiate  the  operation 
of  a  previous  clause  fully  and  snffi- 
cientlv  describing  the  property  intended 
to  be  transferred,  it  is  no  objection  to 
the  validity  of  a  partnership  assignment, 
tor  creditors  that  it  prefers,  over  other 
partnership  debts,  debts  not  originally 
contracted  by  the  firm,  but  which  they 
had  subsequently,  for  a  good  consider 
lit  ion.  agieed  to  or  become  liable  to 
pay.  (Id.) 

ASSUMPSIT. 

See  BROOKLYN.     (40  JV;  Y.) 
CONSIDERATION.    (Id.) 
DAMAGES.     (  Id.) 
DEBTOR  AND  CREDITOR.    (Id.\ 
GUARANTY.     (Id ) 
MISTAKE  OF  FACT.    (Id.) 
VKNIM>K  AND  VENDEE.    (Id.) 
BROKER.    (41  N.  Y.) 

EXECtlTOUS  AND   ADMINISTRATORS. 

(Id.) 

GUAKANTY.      (Id.) 

MUNEY  HAD  AIM)  RECEIVED.    (Id.) 

.      MOIITQAGE.      (Id.) 


ATTACHMENT. 

1.  On   nn  application  to  a  justice  of  tne 
peace  for  a  short  attachment  under  the 
act  of  J831.  the  affidavit  should  state, 
not  only   that  •'  no  warrant  can  issuo 
against  the  defendant,"  but  \\\e  farts,  or 
circumstances  to  show  that  the  demand 
is  such  that  under  the  act  no  warrant 
can  be  issued  against  him;  because  in 
many  cases  of  demand,  a  warrant  mrw 
issue  under  the  act  of  1831,  although 
it  arose   on   contract.     If  the   affidavit 
does  not  show  how  the  deniMid  arose 
on   contract,   the  justice  cannot  judge 
whether  a  warrant  can    issue  or  not 
(Stevens  ngt.  JJeuton,  ante,  J3. ) 

2.  A  justice  of  the  peace  cannot  tnke  ju- 
risdiction  to   decide   any  question  be- 
tween the  parties  in  the  action,  unless 
the  defendant  appears  in  such  manner 
as  to  confer  jurisdiction.     (Id.) 

3.  Where  a  short   attachment   is   issued, 
under  the  act  of  1831,  and  returned  n"t 
personally  served,  a  special  appear  an  et 
by  the   defendant,  on  ilie   re  turn   day, 
for  tl'.e  purpose  of  objecting  to  the  suf- 
ficiency of  the  affidavit  upon  which  tho 
attachment  was  issued,  is  not   such  an 
appearance  as  to  give  the  justice  jur- 
isdiction to  decide    any   objection   be- 
tween the  parties.     The  appearance  of 
the   defendant    required    by  the    act, 
should  be  a  general  appearance,  to  con- 
fer jurisdiction.     (Id.) 

4.  It  is  only  upon  the  return  of  process, 
which  purports  to   confer  jurisdiction, 
that,  the  defendant  can  appear  specially 
and  object  to  the  regularity  of  the  pro- 
cess.    An   attachment   not    personally 
served,  id  not.  such  process.     (Id.) 

5.  The  only  time  the  defendant  can  ap- 
pear specially  in  such  case,  and  object 
to  the  regularity  of  the  attachment  pro- 
ceedings, is  on   the   return  of  the.   svm- 
rnnns.     If  the  defendant,  then  does  not 
raise  the  objection,  but  voluntarily  ap- 
pears and  joins  issue  upon   the  merit?, 
and  gots  to  trial,  he  cannot  raise  it  in 
the  appellate  court.     (Id.) 

6.  The  seizure  of  a  debtor's  property  be- 
fore the  creditor  has  secured  the  estab- 
lishment of  his   rights  by  a  judgment, 
is  a  harth  proceeding.     And  to  warrant 
an  attachment  for  tluit  purpose,  uulain 
COM  should  be  minie  out ;  especially  as 
the  ex  parte  affidavit  of  the  plaintiff  is 
sufficient,  to  support  it.     And  if  the  affi- 
davit fails  to  do    that    the    attachment 
should  be  denied.     (Skiff  "gt.  Steiwt, 
ante.  385. ) 

7.  It  is  the  duty   of  courts   ol  justice,  if 
the  provisions  of  the  law  are  to  be  ro- 
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spected  and  maintained,  to  resist  the 
seemingly  growing  disposition  to  make 
applications  for  attachment, s  as  well 
as  for  other  provisional  remedies,  up- 
on very  imperfect  proofs.  (Id.) 

8.  The  Code  requires  that  the  affidavit 
for  an  attachment  ghall  not  only  spe 
city  the  amount  of  the  claim,  but  also 
the  ground*  thereof.     It  is  only  when 
this  is  done  that  the  officer  applied  to 
is  authorized  to  issue  the  attachment. 
(Id.) 

9.  The  affidavit  in  this  case,  stated  that 
the  debt  upon  which  the  application 
for  an  attachment  was  founded;  was 
for  money  paid   out  and  advanced  by 
the  plaintiff  within  the   preceding  five 
years,  amounting  to  the  sum  of  twenty 
thousand  dollars  for  the  use   and  bene- 
fit of  the  defendants: 

Held,  that  this  statement  was  not  suffi- 
cient to  constitute  a  right  of  action 
against  the  defendants,  without  the 
statement  of  the  further  fact  that  it  was 
done  at  the  defendants'  request.  The 
statement  that,  the  amount  mentioned 
was  due  and  unpaid  to  the  plaintiff 
from  the  defendants  does  not,  help  the 
case;  for  that  is  the  conclusion  of  the 
plaintiff  only,  from  the  facts  previous- 
ly set  forth,  and  not  the  statement  of 
a'ny  additional  fact  or  circumstance. 
(Id.) 

10.  It  can  only  appear  from  the  affidavit 
that  a  cause  of  action  exists,  when  the 
facts  and  circumstances  ort  of  which  it 
arose,  are  so  far   SP t  forth  us  legally  to 
'warrant  and   sustain  that  conclusion. 
(Id.) 

11.  The  statement  contained  in  the  affida- 
vit in  support,  of  the  plaintiff's  conclu- 
sion that  the  defendants  were  about,  to 
«ssigii    or    dispose    of  their  property, 
with  intent  to  defraud  their  creditors. 
Ite/d.  to  !>e,  like  the  other  portion  of  the 
affidavit,  exceedingly  loose  and  unsat- 
isfactory.    (Id.) 

1:2.  It  was  that  one  of  the  defendants  late- 
ly informed  the  plaintiff,  'thnthein 
tended  to  leave  this  state  and  xo  to  the 
slate  of  Georgia  ;  that,  he  should  dispose 
of  tiie  property  of  the  said  partnership 
if  he  could  find  any  one  to  take  it;  and 
any  creditor  who  did  not  know  enough 
to  take  care  of  himself,  must  get  what 
lie  could  :" 

Held,  that  in  order  to  authenticate  this 
statement  as  the  ground  for  an  attach- 
ment it  should  have  been  stated  with 
more  particularity,  the  name  of  the  de- 
fendant making  t'he  statement,  and  the 
time  and  place  when  it  was  made,  should 
have  beed  «slat«d.  The  order  of  the 


special  term  setting  aside  the  attach- 
ment affirmed.     (/</.) 

13.  A  wrongful  detention  of  personal  prop- 
erty, is  itself,  a  conversion  of  it,  which 
authorizes  an  attachment  to  issue  un- 
der the  Code  "  for  the  wrongful  con- 
version of  property."    But  in  no  other 
action  of  tort  can  an  attachment  issue. 
(Barry  agt.  Fisher,  ante,  521.) 

14.  Partnership  credits  can  in  no  case  be 
taken  by  garnishment,  to  pay  the  indi- 
vidual delt  of  one  member  of  the  firm, 
(Id.) 

15.  The  balances  and  credits  due  the  de- 
fendants as  partnership  brokers  in  the 
hands  of  other   brokers,  cannot  be  at- 
tached by  a  creditor  of  the  defendants. 
It  is  only  tangible  property,  such  as.  can 
be  reached  and  sold  on  execution  which 
is  subject  to  attachment.     (Id.) 

16.  Where  the  plaintiff  sued  the  defend- 
ants— a  firm  of  brokers,    residing   iu 
Baltimore,    Md.,   where   the    plaintiff 
aleo  resided,  for  the  conversion  of  per- 
sonal  property   of  the    plaintiff,   and 
claimed  damages   arising   out    of  the 
sale  by  the  defendants  of  certain  stock, 
and  issued  and    served  an  attachment 
upon  a  firm  of  brokers  in  the  city  of 
New  York,  claiming  a  lieu  by  virtue 
thereof  on  stocks,  bonds,  accounts,  bal- 
ances, margins  ou  deposits,  &c.,  due 
the  defendants : 

Held,  that  in  addition  to  the  foregoing 
reasons,  the  attachment  must  be  set 
aside  and  discharged,  on  the  ground 
that  the  margins  and  securities  held  by 
the  New  York  brokers  belong  to  the 
customers  of  the  Baltimore  firm,  of 
which  fact  the  New  York  brokers  had 
notice,  and  tnis  rendered  an  account- 
ing between  all  the  parties  interested 
necessary  in  order  to  arrive  at  the 
possible  surplus,  which  surplus  could 
not  be  attached  here  in  an  action  a- 
guinst  the  defendant*.  (Id.) 

17.  Eo<-Ues.  the  technical  conversion  oc- 
cured  in  Maryland,  and  our  courts,  as 
a  general  rule,  ought  not  to  take  cogni- 
zance of  actions  to  recover  damages 
for    turts   committed   ill  a  sister   state. 
(Id.) 

18.  Where  E.  sold  his  stock  of  goods  to 
It.  by  written  bill  of  sale,  at  a  price  to 
be  paid   by  him,   Ii.,  to  be  ascertained 
by   an   inventory   of    the   goods;  and 
subsequently,  it  was  verbally  agreed 
between  them  that  It.  should"  pay  the 
purchase  money  to  A.  and  (J.,  in  satis- 
faction of  debts  owing  by  E.  to  them 
respectively  ,    and  before  anv  act   by 
li.  thereunder,  or  any  notice  to  A.  an'd 
C.,  or  acceptance1  by  them,  or  assent  to 
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this  arrangement,  the  sheriff,  having 
served  an  attachment,  in  his  hands, 
Hi_r;iin-r  the  property  of  E.,  upon  R., 
brought  an  action  against  him,  under 
the  statute,  to  recover  the  purchase 
money  us  a  debt  due  E  ,  it  was  held  he 
could  recover.  (Ktlly  agt.  Roberta.  40 
N.  Y.,  43:2.) 

19.  Where  a  debtor  is  the  owner  of  secn- 
rities,  pledged  at  a  bunk  us  collateral 
to  loans,  and  the  sheriff,  with  an  at- 
tachment against  such  debtor,  served 
it  upon  the  bank,  with  a  notice  that 
"all  property,    effects,    rights,    debts, 
credits  of  the' said  debtor  in  their  pos 
session   or  under  their  control    would 
be  liable  to  said  attachment,  and  par- 
ticularly'  that  he    attached   the   bank 
account,  and  debt  due  from  the  bank 
to  the  debtor;''  and  subsequently  on  a 
Bale  of  such  securities  by  the  bank,  a 
surplus  resulted  after  paying  their  loan: 

Held,  that  under  this  levy  of  the  attach- 
ment, the  sheriff  could  not  hold  such 
sin-plus  against  a  receiver  appointed 
in  supplementary  proceedings  on  an- 
other judgment  against  the  debtor,  tha 
sheriff's  specification,  in  his  notice  to 
the  bank,  not  sufficiently  showing  the 

Sroperty  levied  upon.     (DANIELS  and 
AMES.   JJ.,    contra.)       (Claris    agt.. 
Goodridge,  41  N.  Y.,  210.) 

See  PRACTICE.     (4  Keyes.) 

20.  In   regard  to  real  estate,   it  is  not 
necessary  that  an   officer  holding  an 
execution,  or  an  attachment,  go  upon 
the  property  ;  it  is  not  neceasary  that 
it  should  be  even  within  his  view.     He 
must,  undoubtedly,  do  some  act ;  make 
some  entry  or  memorandum  indicative 
of  his  intention  ;  but  having  done  that 
•with  such  purpose  in  his  mind,  although 
he  makes  no  vocal  proclamation  of  the 
fact,  he  has  made  a  legal  levy,     (Rod- 
yers  agt  Bonner,  55  Barb.,  9.) 

21.  It  is  not  necessary  to  the  validity  of 
a  levy  made  under  an  attachment,  that 
the  wan-ant  be  returned  to  the  officer 
issuing  it.      If  there  is  any  statutory 
provision  touching  the   return   of  an 
attachment  to  the  officer  issuing  it.  the 
statute  is  merely  directory  to  the  officer, 
and  his  omission  to  do  his  duty  cannot 
be  availed  of  in  a  collateral  action,  to 
defeat  the  remedy  of  the  plaintiff  in  the 
attachment  suits.     (Id.) 

S!2  The  omission  to  file  a  notice  of  Hj 
pendens,  in  an  attachment  suit,  until 
after  another  creditor  has  obtained  a 
judgment  against  the  defendant,  has  no 
effect  to  postpone  the  lien  of  the  attach- 
ment to  that  of  the  judgment.  Such 
notice,  or  the  want  of  it,  only  affects  a 


subsequent  purchaser  or  inciimbrancer 
whose  conveyance  or  incumbrance  is 
afterwards  executed  or  recorder!.  As 
respects  a  mere  judgment  creditor,  it  is 
never  necessary  tfiat  he  should  have 
notice  of  a  prior  lien,  in  order  to  give 
it  priority.  (Id  ) 

23.  It  is  not  necessary  to  a  valid  execn- 
tion   of    an    attachment    against    real 
estate,  that  a  copy  of  it  should  be  served 
on  the  debtor.     (Id.)     • 

24.  Section  235   of  the   Code  embraces 
shares  of  stock,  or  debts  due  the  judtr- 
ment  debtor,  and  which  are  incapable 
of  manual  delivery,  and  not  real  estate; 
which  is  not  in  any  sense  within  the 
language  or  spirit  of  the  section.    (Id.) 

See  EXECUTION.     (55  Barb.) 

ATTORNEY. 

1.  The  statute  prohibiting  an  attorney-at- 
lawirnm  purchasing  a  demand  with  the 
intent  of  bringing  a  suit  thereon,  doea 
not  prevent  the  plaintiff  in  this  case — 
who  is  an  attorney — from   maintaining 
this  action:     (Ramsey  agt.  Gould,  ant'., 

2.  Because,  the  purchase  of  stock  is  not 
one  ot  the  securities,  or  evidences  of 
debt,  mentioned  ;  nor  is  it  "a  chose  in 
action,"  within  the  meaning  of  the  stat- 
ute.   The  chose  in  action  intended  bv 
the  statute,  is  one  on  which  a  suit  caii 
be  brought.    This  action  is  not  brought 
upon  the  Rtock.     The  statute  is  a  penal 
one,  and  cannot  be  extended  to  what  id 
not  expressly  included  in  it.     (Id.) 

3.  The  law  in   regard   to  prohibiting  an 
attorney  or  counsel  of  a  party,  from  tes- 
lifying  to  the   statements  of  his  client 
against  his  consent,  is   the  same  now 
as  it  was  before   the    Code  made  par- 
ties competent  witnesses,  for  or  against 
themselves.    Per  FOSTER,  J.     (Brand 
agt.  Brand,  ante,  193.) 

4.  The  decision  in  the   case  of    Whiting 
agt.  Barney.  (30  N.  Y.,  330,)  in  which 
Judge  SELDEN  came  to  the  concision 
that  the  rule  is  changed,   does  not  de- 
clare any  such  changed  rule;  as  each 
of  the  four  judges  who  concurred  with 
him  in  a  reversal  of  the  judgment  of 
ttie  supreme  court,  did  so  on  the  ground 
that  the  communication   was   made  to 
the  counsel  in  the  presence  of  tke  adverse 
partt/,  and  that,   therefore,    it  was  not 
confidential.     The  decision  of  the  case, 
therefore,  was  made  irrespective  of  the  • 
provisions  of  the  Code,  and  in  conform- 
ity with  the  pre-existing  rule,  that,  to 
be  privileged,  the  communication  must 
have  been  confidential.   Besides,  the 
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Code  ( $  390)  does  not  furnish  any  rea- 
son for  changing  the  rule  of  evidence. 
Per  FOSTER.  J.  (Id.) 

Tlie  former  rule  which  forbids  theefeivt 
of  tlio  attorney  or  counsel  of  a  party 
from  testifying  to  poinnmiiicatioiis  of 
tb«-  party  inaile  to  his  counsel,  in  I  he 
presence  of  tlie  clerk — they  being  con- 
fidential and  privilef/fd — is  still  iu  force. 
'Per  Fog-run,  J.  (Id.) 

6.  CommunicntioiiR  to  counsel  made  in 
tlie   presence  of  theadverse  party  aire 
not  privileged,  and  ilie  counsel  is  a  com- 
petent wiinetw  thereon;  but  where  the 
counsel  testifies  that  the  adverse  party 
was  not  pieaenttill  the  tiinti   at    the  in- 
terview, while-  the  communications  of 
the  ]>liiititill   were   being   made    to  his 
counsel,  and  lie    (the  counsel)    was  al- 
lowed by  the    referee,    against   object, 
ion,    to  testify,   its   well  to   what   lite 
plaintiff  said  while  the   defendant  was 
absent,  as  what,   he  said  while  he  was 
present:  held,  error.     Per  FOSTER,  J. 
(Id.) 

7.  Communications  mrtde  to  counsel  as  a 
conveyancer   are  privileyed.     Per  Fos- 
TEU,'«7.      (Id.) 

8.  It  is   enough  that  an   attorney  is  em- 
ployed to  carry  a  case    on  appeal  to  a 
higher    court.     He  is  not   lespoiisible 
for  the   merits  or   demerits    of  tiie  ap 
peal,  but  is  entitled  to  pay  for  his  ser- 
vices in  either  case.     Hence,  in  an  ac- 
tion to  recover  for  such    services,  the 
question   relative  to  the   argument  on 
the  appeal  at  the  general  term,  "Was 
there  any  thing  f>  argue?"  was  prop- 
erly  excluded.     (Case  agt.  lIutckLifs, 
'A  Keyes,  :«4.) 

9.  The  sheriff,  with  the  plaintiff  and  his 
attornev,  being  present  at  the  levy  un- 
der an  execution,  and  the  former  hav- 
ing levied  upon  property   exempt  from 
execution,  i  he  owner  (execution  defen- 
dant) desired    him  to  release    it,  nud 
•was  referred  to  the  plaintiff  (defendant 
in  this  action),  who,  in   turn,  referred 
to  his  attorney,  and  heoidered  the  offi- 
cer to  keep  possession  of  tlie  property. 
In  an  act  ion  against  tlie  plaintiff  in  that 
suit,  for  the    taking  of  this   property, 
it  was  held,  that  the  sheriff  is  the  agent 
of  the  pluiniilf  in  seizing  the  property, 
and    the   directions  of  the   plaintiff 'a 
attorney,  in  his  presence,  are  the  same 
as  though  given    by    plaintiff  himself', 
for  he  must   be  deemed  to  have  sanc- 
tioned   and    approved    them.     (Arm- 
ttromj  agt.  D/itiuis.  4  Keyes.  29J.) 

See  ADVICE  OF  COUNSEL.     (Id.) 

10.  A  citizen  of  another  state  is  not  en- 
titled, as  matter  of  right,  to  admission 


tc  the  bar  of  this  state  as  attorney  and 
counsel  lor-nt.-lavr.  (In  matter  of  atary, 
40  N.  Y.,  5CO.) 

II.  The  word  citizen  "in  the  section  of 
the  state  constitution  providing  that 
any  main  citizen  of  the  age  of.  twen'y- 
one  years,"  of  proper  qualifications, 
'shall  be  entitled  to  admission  to  prac- 
t'n  e  iii  all  the  courts  of  this  state"  (art.. 
6,  $  8)  is  to  be  construed  us  meaning 
cilizein  fj'  this  state.  (Id.) 

See  EXECUTORS  AND  ADMINISTRATORS, 

(4J  N.  Y.) 
JUSTICE  OF  SUPREME  COURT. 

(55'  Barl  ) 
MANDAMUS.  (Id.\ 

ATTORNEY-GENERAL. 
See  ACTION.    (55  Barl.) 

AUCTION. 

\. 

1.  Where  one  bids  upon  property  offered 
for  sale,  and  the  same  is  struck  off  to 
him.  he  cannot,  in  a  suit  against  him 
for  the  wrongful  conversion  of  such 
property,  thereafter  introduce  evidence 
to  prove  that,  he  was  acting  rnly  aa 
the  agent,  of  anoiher.  By  bidding  lie 
assumes  the  character  of  a  purchaser, 
and  he  is  estopped  from  denying  the 
legitimate  conclusion  interred  from  hia 
conduct.  [Baltet  \utt-  Kipu.  3  Keyct. 
210.) 

BAILEE. 

See  CHATTEL  MORTGAGE.    (3  Keyts,) 
COMMON  CAIUUKK.     (Id.) 

BAILMENT. 

See  INN-KEEPER.     (55  Barb.,) 
BANKRUPTCY. 

I.  Where  an  action  is  commenced  in  this 
court  between  parties  to  obtain  a  disso- 
lution of  the  partnership,  &c.,  and  a 
receiver  is  appointed  by  the  court, 
who  takes  possession  of  tlie  partner- 
ship property  and  effects,  and  subse- 
quently proceedings  in  bankruptcy  are 
commenced  and  a  decree  of  tlie  U.  S. 
district  court  is  obtained  declaring  the 
parlies  (partners)  bankrupt,  and  an  as- 
signee in  bankruptcy  ib  there  upou 
duly  appointed: 

Held,  that  there  is  no  provision  in  the 
bankruptcy  act  which  gives iiny  power 
to  the  assignee  in  bankruptcy  to  take 
into  hie  possession  any  property  held 
by  the  receiver  at  the  time  uuder  the 
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laws,  or  by  tlie  authority  of  one  of 
the  stales."  Nor  id  ihere  iiny  provis- 
ion, which  in  terms  or  by  implication, 
confer*  upon  llie  bankruptcy  court  a 
power  to  interfere  in  behalf  of  the  as- 
signee, in  res|>e>-t  to  any  property  field 
in  llie  Ktule  court.  (Clark  agt.  liin- 
niiiMyer,  ante,  363.) 

y.  The  property  should  remnin  in  this 
court,  until  under  the  direction  of  tiie 
court  it  shall  be  applied  to  the  payment 
of  the  partnership  debts  When  that 
shall  have  been  accomplished,  and  a 
suitable  provision  made  for  the  costs, 
expenses  and  fee*  of  the  parties,  and 
of  llie  receiver,  any  balance  there  may 
remain  will  be  paid  to  the  assignee  in 
bankruptcy,  (id.) 

3.  In  the  mean  lime,  as  among  the  rights 
of  the  assignee,  he  id  to   be  allowed  to 
take  upon  liitn.self  the  conduct,  of  the 
action  peuiling  in  this  c  >un      He  may, 
therefore,  continue  the  prosecution  of 
the  action  in  this  court,  and  may.  from 
time  to  lime,    as  he  shall   be   advised, 
make  such  applications  to  this  court,  in 
this  action,  as  may  be  necessary  for  its 
determination.     To  that  extent,  but  no 
further,  the  assignee  in    bankruptcy  is 
substituted  iu  the   place  of  ihe  parties. 
(Id.) 

4.  The  plaintiffs  not  being   subjects  of 
Great    .Britain,  nor   domiciled  in  Eng- 
land, and  it   not   appearing  that  they 
voluntarily  became   par.ies  to  the  pro- 
ceudiug.-)  iu    bankruptcy,    or  that  tney 
received  an  v  dividends  thereunder,  the 
discharge  of  defendant  mulct  English 
bankrupt  laws  did  not  operate  to  release 
him  from  his  liability   upon  an    action 
lli-jreon    in    the    courts  of    this   siaio. 
(J/««ru«  agt.  Gailie'ltuue,  3  Keyes,  3D.) 

BANKS  AND  BANKING. 

1.  When  a  bank  passes  a  check  or  draft 
to  the  credit  of  a  depositor,   and  per- 
mits him  to  draw   for   the   proceeds,  it 
acquires  the   usual    rights  of  11  holder 
for  value      (Market  Uaiik,   ugl.  Harts- 
Ii-n  ^t:,  3   Kei/&s,  137. ) 

Bee  BILLS  AND  NOTES.     <Td.) 
PLEADINGS.    (10  N.  Y.,) 

2.  Where  one  bank  receives  from  another 
a  draft    belonging   to  a   customer,  for 
collection   merely,  without   advancing 
any  money  or  giving  any  credit  there- 
on, it  has  no  title  to    the    draft    which 
will  authorize  it  to  retain  the  moneys 
received  thereon,    as   against   (he  true 
owner,  on  account  of  overdrafts  of  the 
remitting  bank  .     (fji.tdatier   agt.    The 
Fuui-lk  National  Liaiik,  55  Barb.,  75.) 

3.  A  bank,  receiving  from  another  nego- 


tiable ptiner  for  collection,  obtains  no 
better  title  to  it,  or  the  proceeds,  than 
the  remiuing  ImnK  had:  unless  it  be- 
comes a  purchaser  for  value,  or  makes 
new  advances  on  the  faith  of  it,  with- 
out notice  of  any  defect  of  title.  And 
it  does  not  become  such  purchaser,  or 
make  such  advances,  by  reason  of  its 
having  a  balance  against  the  remitting 
lunik,  for  which  it  hud  refrained  from 
drawing,  or  from  having  made  further 
advances  after  the  receipt  of  the  nego- 
tiable paper.  (A/.j 

4.  The  cashier  of  a  Imnk  is  the  financial 
officer  thereof,  and  his  agreements  in 
beli.-ilf  of  his  principal,  in  all  matters 
relating  to  its  bnsines  of  discounting 
and  banking  are  binding  upon  it,  to  the 
same  extent  as  if  made  by  a  resolution 
of  the  board  of  directors'  (  The  Wake- 
fifld  Bank  agt.  Traesdell,  55  Barb., 
602.) 

See  STOCK.    (Id.) 

BAR. 

1.  Where  a  judgment  is  rendered  on  an 
issue  raised   in  an  action    by  dilatory 
plea,  as  a  misjoinder  of. parlies,  it.  ter- 
minates that  action,  but  does  not-  affect 
the  riiht  nf  action  on  the  merits.    Conse- 
quently, it  cannot  be  pleaded  in  bar  in 
a  subsequent  aciion  for  the  same  cause 
of    action.       (  VanyliA  agt.    O'Brien, 
ante,  515.) 

2.  A  judgment  of  reversal  simply,  on  ap- 
peal, has  the  same  effect  as  a  nonsuit. 
And  if,  in  a  subsequent  action  between 
the  same  putties,  the  judgment  is  sought 
to  be  set  up  as  a  l>  n-.  the  onus  is  on  the 
party  setting  it  up  to  sho'w  that  it  wa» 
an  adjudication  on  the  merits,  or  on  tha 
particular  ground   claimed   as   a   bar. 
(Id.) 

3.  Where  a  deed  tendered,  would  invpst 
the  defendant  with  all  the  estate  and 
interest  which    is  vested  in  the  plain- 
tiff's by  the  devise,   it  would   bar  the 
plaintiffs,   and    all    claiming   '.hrouuh, 
them  as  heirs   tit   law,  from    asserting 
title  to  the   premises,     (freeboi-it  agt. 
Wagner,  4  Keijex,  127.) 

See  FORMER  ADJUDICATION.  (41  N.  Y.) 
BEQUEST. 

1.  A  bequest  of  personal  property  is  a 
legacy,  including  as  well  one  made  iu 
lieu  of  dower,  or  in  satisfaction  of  an 
indebtf  dness.  as  one  which  is  wholly 
gratuitous.  (Oftun  agt.  Orion,  3  Keuet, 
436.) 
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2.  For  rules  of  construction  and  inter- 
pretation of  wills,  see  opinion,     (id.) 

BILL  OF  LADING 

1.  D.  gave  to  G.  an  order,  upon  the  ele- 
vator where  it  was  stored,  for  a  quan- 
tity of  corn  owned  by  D.,  subject  to  his 
(D.'s)  order  until  paid  for.     G.  received 
the  corn,  shipped  the  same,  and  took  a 
bill  of  lading,  signed  in  the  name  of 
the  forwarder,  by  his  agent,  but  not 
signed  by  the  master  of  the  boat.     G. 
drew  upon  his  consignees,  R.  &  Co., 
in  New  York,  for  the  value  of  the  corn, 
attaching  to  the  draft  the  bill  of  lading. 
The  draft  was  accepted,  and  ultimately 
paid  by  them-    D.,  who  had  not  been 
paid  for  the  corn,  replevied  the  same 
while  on  its  passage  to  New  York,  and 
sold  it  for  his  own  account.    In  an  ac- 
tion by  R.  &,  Co.,  against  D.,  to  recover 
the  value  of  the  corn,  it  was 

Held,  that  the  negotiation  of  the  bill  of 
hulintr.  and  the  transfer  thereof  to  the 

Elaintitfs,  constituted  them  bona  fide 
olders  and  owners  of  the  corn;  and 
the  defendant's  right  of  stoppage  in 
transtii,,  for  the  purchase  money,  was 
cut.  off  and  terminated.  (MawU  agt. 
Deshler,  3  Keyes,  572.) 

2.  The  delivery  of  the  carrier's  receipt 
(bill  of  lading)  is  a  symbolical  delivery 
of  the  merchandise  receipted  for.  (Id.) 

3.  The  delivery  of  the  carrier's  receipt, 
or  bill  of  lading,  to  a  party  for  a  valu- 
able consideration,  passes  to  the  party 
the  legal  title  to  the  saint.     (Id.) 

4.  The  absence  from  the  bill  of  lading  of 
the  master's  name,  where  the  same  is 
signed    by   another    duly   authorized 
agent  of  the  carrier,  does  not  impair 
its  force  or  validity.     (Id.) 

5.  For  reference  to  other  cases  involving 
the  same  principle  as»  the  present,  and 
determining  it,  see  opinion.     (Id.) 

See  CONTRACT.     (3  Keyes.) 

STATUTE  OF  FRAUDS.    (40  N.  Y.) 

6.  Where  a  bill  of  lading  is  made  out  by 
the  carrier  and  delivered  to,  and  ac- 
cepted by,  the  shipper,   all  previous 
parol  agreements  are  merged  in  it,  and 
the  shipper,  bv  such  acceptance,    be- 
comes bound  by  its  terms.     (Bosticick 
agt.  The  Baltimore  d>  Ohio  R.R.  Co., 
55  Barb.,  137.) 

7.  If  a  carrier  has  acted  under  a  bill  of 
lading  as  delivered  to  the  shipper  and 
accepted    by  him,  and  a  loss  occurs 
from  one  of  the  perils   mentioned  in 
such  bill,  as  exempting  the  carrier  from 


liability,  no  recovery  can  be  had  there 
for.     (Id.) 

8.  Where,  by  a  bill  of  lading,  goods  were 
to  be  transported  from  Cincinnati  to 
New  York,  over  certain  specified  rail- 
roads, to  Belle  Air,  "and  there  deliv- 
eaed  to  the  agents  of  the  next  connect- 
ing steamboat,  railroad  company,  or 
forwarding  line,"  &c.  : 

Held,  that  the  bill  of  lading  was  conclu- 
sive evidence  H8  to  the  contract  which 
the  carrier  made ;  and  that  under  it 
the  carrier  was  not  bound  to  carry  en- 
tirely by  railroad.  (Id.) 

BILLS    OF    EXCHANGE    AND 
PROMISSORY  NOTES. 

1.  The  right  of  subrogation  is  recognized 
by  courts  of  law,  as  well  as  by  courts 
of  equity,  and  any  act  impairing  or  in- 
terfering with  it, 'which  would  relieve 
the  surety  from  liability  in  equity,  will 
also   relieve    him  at  law.     (Boyd  agt. 
McDonough,  ante,  389.) 

2.  Where  an  accommodation  indorter  np- 
on  a  promissory  note,  standing  in  the 
relation  of  surety   to  the   maker,    and 
the  note  is  held  as  collateral   security 
for  the  payment  of  a  judgment  against 
the  maker,   and  a  third  person,   with 
knowledge  of  the  circumstances,  before 
maturity  of'the  note,  steps  <n  and  pays 
and  satisfies  the  judgment,  without  the 
knowledge  or  consent  of  the  indorser, 
he  is  discharged  from  all  liability  on 
the  note.     (Id.) 

3.  The  doctrine    in   McBride    agt.    The 
farmer's  Bank,  (26  N.  Y.,  450,)  as  ap- 
plied to  this   case,  is   that  a  oank.  re- 
ceiving from  another  notes  for  collec- 
tion, obtains  no  better  title  to  them,  or 
their    proceeds,    than    the    remitting 
bank  had,  unless   it   becomes   a   pur- 
chaser  for  value   without,    notice  of 
any  defect  of  title  ;  and  that  it  is  not  a 
purchaser  for  value  by  reason  of  its 
having  a  balance  against  the  remitting 
bank  for  which  it  had  refrained  from 
drawing,  in  reliance  upon  a  course  of 
dealings  between  the  banks  to  collect 
notes  for  each  other,  keeping  an  open 
account  of  such   collections,   treating 
all  the  paper  cent  for  collection  as  the 
property   of  the   other,   and  drawing 
upon   the    proceeds    for    balances  at 
pleasure.     ( Commercial  Bank  of  Clydt 
agt.  Marine  Bank,  3  Keyes,  337.) 

1.  B.,  as  agent  for  the  defendants,  a 
}oint-stock  company,  had  frequently 
indorsed  their  business  paper  and  pro- 
cured it  to  be  discounted  by  the  plain- 
till',  which  indorsements  the  defendants 
had  recoguized : 
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Held,  that  tbe  plaintiff,  from  the  facts 
above  stated,  had  a  right  to  presume 
that  the  note,  which  was  the  subject 
of  this  action,  was  business  paper  such 
as  it  hud  been  in  the  habit  of  discount- 
ing for  defendants,  and  the  latter  are 
precluded  from  denying  that  it  was 
such  business  paper: 

llfld.  further,  that  the  notice  of  protest 
sent  to  the  agent  B.,  and  received  by 
him,  was  notice  to  the  defendants, 
•  there  being  evidence  from  which  a 
general  agency  in  B.  might  be  in- 
terred. ( Bank  of  Auburn  agt.  Putnam, 
3  Keyeg,  313.) 

5.  Besides,  the  judge   before  whom  the 
cause  was  tried,  found,  as  a  conclusion 
of    law,  that  the   notice    of    protest 
served  on  the  agent  B.  was  properly 
served  on    the   company,  and,   there 
being  no  exception  to  such  finding,  the 
question  is  not  open  for  review.     (Id.) 

6.  Where  the  date  of  a  promissory  note 
is  leit  blank,  the  holder  may  'fill  up 
the  blank  with  any  date  within  the 
month  named  without  invalidating  the 
note.    All    the   parties   to  a  note   de- 
signed for  circulation  are  presumed  to 
consent  that  the  person  to  whom  the 
•arne  is  intrusted  for  the  purpose  of 
raising  the  money,    may   fill   up   the 
blank   date.       (Page  agt.   Morrell,   3 
Krye*,  117.) 

See  ACCEPTANCE.   (Id.) 
ERKOR.  (Id.) 

7.  K.,  as  indorser  upon  the  note  of  B  . 
was  duly  charged  upon  the  non-pay- 
ment at"  maturity.     Suit    commenced 
by  holder  of  the  note  against  B.,  by 
request  of  K.    Before  trial,  B.  proposed 
to  pay  one  half  of  the  note  and  give 
a  new   note  for   balance,  with  stipu- 
lation, that  if  new  note  was  not  paid 
at  maturity,  judgment  in  suit  pending 
might  be  taken  tor  the  balance  of  old 
note.    This  done  with  knowledge  and 
consent,  of  K.,  except  as  to  stipulation, 
of  which  he  denied  knowledge,  though 
present  at  the  time.     Old  note  surren- 
dered  to    B.,    through    inadvertence, 
npon  completion  of  agreement.    Noth- 
ing  said   in    any  of  the   negotiations 
about  releasing  fe.  from  his  liability  as 
indorser  upon  the  old  note.     New  note 
of  B.  unpaid,  judgment  entered  in  the 
pending  action  as  stipulated,  and  ex- 
ecution  returned   unsatisfied.     There- 
upon, action  against  K.  as  iudorser, 
fee.: 

Jleld.  that  there  was  in  the  case  no  evi- 
dence authorizing  the  judge  to  submit 
the  inquiry  of  the  jury,  whether  there 
wi»s  an  agreement  or  intention  to  dis- 
charge tUe  indorser.  The  testimony 


of  the  indorser,  that  he  ntppoied  be 
was  released,  is  no  evidence  of  the 
fact.  (  Eaft  Rivtr  Bank  agt.  Kennedy. 


8.  Action  for   damages    on    breach   of 
agreement  to  return  a  paid  or  released 
note.    (Barman  agt.  Litkauer,  4  Keyes, 
317.) 

9.  A  sight  draft  on  New  York,  drawn 
in  Olean,  post-dated  the  10th  of  July, 
1857,  and  purchased  at  the  latter  place 
by  the  plaintiff  from  the  defendant,  the 
drawer,  before  anv  valid  presentment 
for  payment,  was  lost.    The  defendant 
knowing  of  the  loss,  subsequently,  on 
the  10th  of  August,  on  the  application 
of  the   plaintitif,  drew   another  paper 
precisely  iu  the  same  words,  and  of 
the   same  date,   wrote    across   it  the 
word  •'  duplicate,''  and  delivered  it  to 
the  plaintiff;  which  latter  paper  was 
presented  to  the  drawees  on  the  14th 
of  August  and  payment  refused,   the 
drawees    haying   tailed   the   previous 
day.      Notice    of    non-payment    was 
given  to  the  defendant.     In  an  action 
by  the  plaintiff  agaiust  the  defendant 
as  drawer  : 

Held,  per  HUNT,  Ch.  J.,  GROVER, 
LOTT,  JAMES  and  DANIELS,  J.J.; 
contra,  WOODRUFF  and  MASON,  J.J.,) 
that  the  true  construction  of  the  word 
"duplicate,"  written  across  the  draft 
hi  suit,  in  view  of  the  extrinsic  facia, 
imported  that  it  was  made  as  a  sub- 
stitute for,  and  to  take  the  place  of  the 
original,  and  that  no  new  liability  of 
the  defendant  was  created  •  thereby. 
The  defendant  having  been  discharged 
from  liability  upon  the  original  by 
laches  as  to  presentment,  the  plaintiff 
could  not  recover  upon  the  duplicate. 
(BeiUon  agt.  Martin,  40  J.V.  Y.) 

See  CHECKS.     (Id.) 

10.  An  acomoiodation  indorser,  withont 
consi'leration,  of  a  promissory  note,  is 
not  liable  to  a  transferee  of  the  note 
after  maturity   from   the    person    for 
whose  accommodation  it  was  indorsed, 
although   such  transferee   paid  a  full 
consideration.     (Chester  agt.   DOIT.  »i 
N.  Y.,  279.) 

11.  The  defense  of    want  of  considera- 
tion attaches  to  the  note,  after  maturity, 
into  whose  hands  soever  it  may  then 
come.     (Id.) 

12.  Accordingly,  where    the    defendant 
indorsed  for  the  accommodation  of  M  , 
without  consideration,   a  promissory 
note  made   payable    by  the    maker  to 
the  defendant's  order,  tor  the    purpose 
of  enabling  M.  to  get  such  accommoda- 
tion indorsement  from  tiie       ' 
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and  this  note  having  been  held  by  M 
until  after  maturity,  and  then  trans 
ferred,  by  him,  for  a  full  and  good  con 
federation,  to  the  plaintiff: 

Held,  (HUNT,  Ch.    J.  and  MASON,  J. 

cuHtra,)  that  the  latter  could  not  re- 
cover of  the  defendant  upon  the  in- 
dorsement. (Id.) 

13.  A  note    payable  on  demand    with 
interest,     transferred     nearly     three 
months  after  date,  is   subject,  where 
the  pui  ties  have  their  places  of  business 
in  the  same  street  in  ilie  hands  of  the 
transferee  to  any  defense  existing  on 
behalf  of  the  makers  against  the  payee 
previous    to    the   teansfer.      (IferricL 
agt.   Wotverton,  41  Jf.  Y.,  581.) 

14.  Merrill  agt.    Tadd,  (23  N.  F.,  -J8,) 
comnieute.d  upon  aud  limited.     (Id-) 

15.  Although  the  drawee  of  a  draft  is 
bound  to  know  the  handwriting  of  the 
drawer,  and  when  lie  pays  a  draft  on 
which    the   name   of  the   drawer  has 
been  forged,  he  ife  bound  to  bear  the 
loss  to  the  same  extent  he  would  have 
been  if  the  signature  had  been  genuine, 
yet   the    liability  extends  no  further. 
(The  National  Park   Hank  ngt.    The 
NiiUh  National  Bank,  SI  Barb.,  87.) 

16.  Where  a    genuine    drait    has   been 
altered,  not  only  in  the  name  but  in 
the   a  in.  >i u.  t    to  be    payable,  the   ride 
does  not  hold  the  drawee  liable  for  any 
more  tnan  the  amount  of  the  original 
draft.     The  balance,  he  may   recover 
of  the  person  from  whom  he  received 
the  draft  and  to   whom   he   paid   the 
money.      SUTHERLAND,  J..   dissented. 
(Id.) 

17.  The  defendants  and  P.  &  Co.  were 
in  i  he  habit  of  exchanging  blank  notes, 
which  were  filled  up  by  the  holders  as 
they   were   used.      Certain   notes,    in 
suit,  were  made  and  indorsed  by  the 
defendant's  lirui,  ami  delivered  to  P. 
&  Co.  for  their  vise,  and  were  indorsed 
by  the  plaintiff  for  ilie  accommodation 
of  P.  &  Co.  to  facilitate  the  discount 
of  them  for  that  linn;  and  on  the  de- 
livery of  such   notes  to  P.  &  Co.  the 
latter  gave  in  exchange,  in  part,  trade 
paper,  and  in  part  blank  notes  to  be 
filled   up  by  the  defendants  for  their 
use. 

Hdd,  that  the  notes  in  suit  were  not  to 
be  deemed  merely  accommodation  pa- 
per, but  were  business  paper,  negotia- 
ted for  value;  and  that  the  plaintiff, 
as  indorser,  having  paid  and  taken 
them  up,  could  recover  the  amount  of 
the  defendants.  (Rasselt  agt.  Bassett, 
55  Barb.,  505.) 

18.  Certain  jewelry  was  pledged  to  the 


plaintiff,  by  the  defendants,  to  secure 
the  payment  of  notes  given  by  the 
latter  and  indorsed  by  the  former  for 
the  benefit,  of  P.  &.  Co.,  including  the 
notes  in  suit.  Such  jewelry  was  not 
to  be  used  if  the  notes  could  be  col 
Jected  of  the  makers.  No  demand  was 
ever  made,  nor  any  consent  given  that 
it  should  be  disposed  of  for  that  pur- 
pose, prior  to  the  bringing  of  a  suit  by 
the  defendants'  assignees  against  the 
plaintiff,  in  which  an  order  was  made 
directing  the  sale  of  the  jewelry. 
Held,  that  there  was  no  obligation  on 
the  plaintiff'  to  sell,  prior  to  that  time, 
nor  any  duty  owing  by  him  to  the  de- 
fendants, by  which  he  could  be  held 
responsible  for  an  omission  to  sell  pre- 
vious to  such  order  of  the  court.  (Id.) 

See  AGREEMENT,     fid.) 
GUARANTY.    (Id) 
LIMITATIONS,  STATUTE  OF.    (Id.) 

BLANKS. 

ACCEPTANCE  IN  BLANK.  See  ACCEPT- 
ANCE. (3  Keyts.) 

CONSENT  TO  FILL  UP,  WHEN  PRESUMED. 
&V«  BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES.  (3  Keyes.) 

BOARD  OF  HEALTH. 
See  NEW  YORK  CITY.    (40  N.  Y.) 
BONA  FIDE  HOLDER. 

1.  It  seems,  to  constitute  a  party  a  bona 
fide  bolder,  it  is  only  necessary  that  he 
should  have  taken  the  paper  for  value 
advanced  in  the  ordinary  course  of 
business  (Griyys  agt.  Hoice,  3  Keyes, 
166.) 

See  ACCEPTANCE.     (Id.) 
BILL  OF  LADING.    (Id.) 

BONA  FIDE  PURCHASER. 

1.  A  bona  fide  purchaser  of  personal 
property  other  than  commercial  paper, 
although  from  one  who  has  the  pos- 
session, acquires  ;;o  better  title  than 
that  of  his  vendor.  (  Ballard  agt. 
Burgett,  40  N.  Y.,  314.) 

a.  Wait  agt.  Green,  (36  N.  Y.,  536.)  dis- 
tinguished. (Id.) 

3.  A  bona  fide  transferee  of  commercial 
paper,  transferable  by  delivery,  gets 
good  tide,  even  from  one  who  has 
stolen  it.  Per  MASON.  J.  (Turnbutl 
agt.  Boiojer,  40  N.  Y.,  457.) 

See  SALE.     (Id.) 

ASSIGNOR  AND  ASSIGNKK.     (Id.) 
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BOND. 

1.  Several,  persons  organized,  the  de- 
fendant, as  it  cemetery  association, 

1  under  the  act  (chap.  133  of  the  Laws 
of  1847,)  authorizing  the  incorporation 
of  rural  cemeteries,  and  make  them- 
selves its  trustees  for  the  first  year, 
one  of  their  number  being  at  the  time 
the  owner  of  120  acres  of  land.  This 
land  was  purchased  from  him  by  the 
association,  at  the  actual  price  of  about 
$20,000;  but  by  agreement  between 
the  trustees,  a  consideration  was  in- 
serted in  the  deed  of  $500,000,  and 
for  the  balance  over  the  $20.000,  to 
wit,  $480,000,  bonds  were  issued  by 
the  association,  whichwere  distributed 
among  the  trustees.  TTheae  were  sub- 
sequently surrendered  and  new  bonds, 
not  negotiable  in  form,  of  smaller 
amounts  each,  but  the  same  in  the 
aggregate,  were  substituted  in  their 
place.  Several  years  after,  the  plain- 
tiff found  one  of  these  bonds  among 
the  papers  of  his  testator,  who  was 
not  one  of  the  original  trustees,  and 
it  did  not  appear  how  he  became  the 
holder.  The  plaintiff  applied  to  the 
association,  and  received  from  them 
anothe.r  bond  in  place  of  the  one  so 
found,  which  Le  surrendered  up.  In- 
terest upon  the  substituted  bond  had 
been  paid '  by  the  defendant  some 
years.  In  an  action  brought  to  re- 
cover the  amount  payable  on  the 
bond  : 

Held,  that  it  was  void,  both  from  an 
entire  want  of  consideration  for  the 
original  bond,  for  which  it  was  sub- 
stituted, and  on  account  of  the  fraud 
in  the  original  issue  of  the  bonds  by 
the  original  trustees  to  themselves : 
(CamadelL  agt.  Cypress  Hill  Cemetery. 
41  N.Y.,  34.) 

Held,  further,  that  there  being  no  proof 
as  to  how  the  plaintiff's  testator  be- 
came the  holder  of  the  bond  found 
among  his  papers,  and  it  not  being 

ood 


negotiable  in  form,  the  plaintiff  sto< 
in  no  better  position  than  the  trustee 
to  whom  the  original  bond  was  issued; 
nor  did  he  gain  any  additional  rights 
by  procuring  from  the  present  mana- 
gers of  the  defendant  a  new  bond  of  a 
different  form,  in  the  place  of  the  one 
delivered  up.  (Id.) 

2.  The  defendant,  in  consideration  of 
the  conveyance  to  him  by  one  P.  of  a 
farm,  executed  and  delivered  to  the 
latter  a  bond  in  the  penalty  of  $15,000, 
conditioned  that,  the  same  should  be 
void,  if  the  defendant  should  (among 
other  things)  pav  a  certain  promissory 
note  given  by  P.  to  the  plaintiff,  and 
should  indemnify  and  save  harmless 
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the  said  P.  against  the  note,  otherwise 
to  remain  in  full  force  .and  virtue. 
The  plaintiff,  after  judgment  against 
P.  on  the  note  and  execution  thereon 
returned  unsatisfied,  having  I'rouirlu 
this  action  against  the  defeiidnnt, 
claiming  a  liability,  under  the  condition 
of  the  bond : 

Held,  (GROVER,  J.,  contra.)  that  he  could 
not  recover.  The  covenant  mado  by 
the  defendant  to  P.  the  penalty  of  the 
bond,  not  a  promise  even  to  P.  to  pay 
the  plaintiff's  note.  It  is,  upon  con- 
dition of  his  payment  of  this  note,  and 
the  perfoi  malice  of  the  other  acts 
mentioned  in  the  condition  of  the 
bond,  that  he  may  avoid  it ;  but  he  may 
allow  it  to  remain  in  full  force.  (llarle 
agt.  Ridge,  41.  N.  Y.,  201. ) 

3.  The  bond,  was  besides  merely  one 
of  indemnity  to  P.,  to  save  him  harm- 
less from  the  note,  and  not  a  promise 
to  him  for  the  benefit,  of  the  plaintiff. 
(Id.) 

4.  Semble,  that  no  action,  on  contract, 
will  lie  upon  a  mere  naked  condition. 
MASON,  J.     lid.) 

5.  Where  the  bond   of  indemnity  to  a 
sheriff  was  conditioned   to  hold  him 
harmless   against    any    damages   that 
might  at  any  time   arise,  as  well  for 
levying  under  and  by  virtue  of  an  ex- 
ecution described,  as  for  entering  any 
building  or  other  premises   to   make 
such  levy  : 

Held,  in  an  action  by  the  sheriff  on  the 
"bond  to  recover  indemnity  for  damages 
recovered  against  him  for  entering  a 
dwelling-house  to  make  a  levy,  pre- 
vious to  the  execution  of  the  bond,  that 
it  was  competent  to  show,  that  such. 
entry  was  made  at  the  request,  and  by 
the  advice  of  the  obligor,  and  that 
at  the  time  of  the  execution  of  the 
bond,  the  sheriff  had  refused  to  pro- 
ceed further  in  removing  the  goods 
from  said  house,  until  indemnified  by 
the  obligor.  (Griffiths  agt.  Hurdt>i- 
beryh,  41  Jf.  Y.,  4b'i.F 

6.  A    bond    indemnifying    against    an 
illegal  act  to  be  committed  is  void,  but 
valid,  when  given  to  indemnify  against 
an  illegal   act,  already   done,  and  not 
known  to  be  illegal  at  the  time,    (hi.} 

7.  Taking  indemnity  by  a  public  officer 
is  not  necessarily    unlawful,    because 
not    expressly    authorized     by   some 
statute.     And   the    words    "  color  of 
office"  used  in  the  Revised  Statutes  (2 
K.  S..  328,)  do  not  include  such  H  case. 
These  words  imply   ai:   illegal   claim 
of    right,   or  authority  to   take   such, 
security.     (Id.) 

See  CONTRACT.     (Id.) 
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BOOKS  OP  ACCOUNT. 
As  EVIDENCE,  See  EVIDENCE.  (3  Keyes.) 

BOUNDARIES. 

1.  The  legislature    cannot    change  the 
boundaries   of  cities  and  towns,  if.  by 
so  doing,  the  assembly  district  is  alter- 
ed contrary   to  the   provisions   of  the 
constitution.    .Where  it   becomes   im- 
portant to  change  a  boundary  line  of  a 
city  or  town,  which  divides  an  assem- 
bly district,  the  act  should  be  so  framed 
as  to  take-  effect  at  the   next  reorgan- 
ization,  etc.     The  prohibitions  of  the 
constitution  extend  and  apply  to  all 
bodies  having  power  to  alter  assembly 
districts.     (Kinne  agt.  City  of  Syracuse, 
3  Keyes,  110.) 

2.  The  boundary  of  territorial  jurisdic- 
tion between  the  counties  of  New  York 
and  Kings,  is  the  aetiial  (and  not  the 
original)  low  water  line  on  the  Brook- 
lyn side;  hence,  where  the  property  of 
plaintiffs,    situated  within  the   defen- 
dant's limits,  as  thus  defined,  was  in- 
jured by  a  mob,  a  cause  of  action  is  es- 
tablished, and  a  nonsuit  would  be  er- 
roneous.  (Atlantic  Dork  Company  agt. 
City  of  Brooklgn,  3  Keyes,  444. ) 

OF  ESTATES.    See  DKED.    (Id.) 

3.  Where,   in  an    action    of    ejectment 
arising   upon  a  disputed  boundary,  it 
appears  that,  at  the  time  the  defendant 
purchased,  the   plaintiff'  as  surety  for, 
and  wiih  the  defendant's  grantor,  ex- 
ecuted a  bond  indemnifying   the  de- 
fendant against  a  certain  mortgage,  in 
which    bond  it  was  recited  that  such 
grantor   had   that   day   conveyed   the 
premises     theretofore     by    him     (the 
grantor)   occupied,  being   the   premises 
conveyed  to  such  grantor,  by  J.  It.,  <the 
common  source  of  title  :) 

Held,  that  although  the  grantor  did,  at 
that  time,  in  fact  occupy  up  to  the  line 
claimed  by  the  defendant,  yet,  the 
plaintiff  was  not  estopped,  by  such 
recital,  from  denying  that  to  be  the 
true  line.  (Heed  ajft.  McCourt,  41  N. 

jr.,  4:35.) 

4.  A  parol  assent  by  one  of  them,  as  to 
the  location  of  a  boundary  fence  be- 
tween adjoining  owners,  and  the  ac- 
tual erection  of  the  fence  by  the  other, 
in   accordance  with   such   assent,  fol- 
lowed by  mutual  occupation  and  ac 
quiescence   in    such   location    of    the 
boundary    for  a    few   months,  is  not 
sufficient,  to  cliange  the  true  line,  or  to 
preclude  the  assenting  party  from  as- 
serting his  rights,  in  accord'auce   with 
eiicli  true  line.     (Id.) 


5.  Such  assent  is.  at  most,  but  a  license, 
so  as  to  prevent  an  action   of  tiespaaa 
until  revoked.    JAMES,  J.     (Id.) 

6.  Mutual  consent  to  the  location  of  a 
boundary,  -theretofore  in  dispute,  fol- 
lowed  by  long    acquiescence  and  by 
mutual  occupation  in  conformity  there- 
with, has  been  held  to  conclude  both 
parties,    but   such  acquiescence    must 
have   continued    for    a    long    period, 
scarcely     less    than    twenty      yeara. 
WOODRUFF,  J.    (Id.) 

BREACH  OP  TRUST. 

1.  The  plaintiff*  intrusted  to  one  McL. 
$4,000  for  a  special  purpose.  The  lat- 
ter applied  t<f  the  use  of  defendant 
$1,070  of  the  above  sum,  he  having 
reason  to  know,  or  to  believe,  that  they 
were  monevs  of  the  plaintiff  thus  mis- 
applied, field,  that  the  action  was 
properly  brought,  and  judgment  against 
defendant  for  the  amount  received  by 
him  correctly  rendered.  (Ely  agt.  Nor- 
ton, 3  Keyes,  397.) 

BROKER. 

1.  The  duty  of  a  real  estate  broker  con- 
sists in  bringing  the  minds  of  the  ven- 
dor and  of  the  vendee  to  an  agreement, 
at  which  time  he  is  entitled  to  his  com- 
pensation as  such  broker,  whether  the 
contract  between  the  vendor  and  ven- 
dee be    reduced    to    writing    or    not. 
(Barnard  agt.   Mcnnott,  3  Keyes,  203.) 

See  REAL  ESTATE  BROKER.     (4  Keyes,) 
EXECUTION.    (40  W.  JT.) 
STATUTE  OF  FRAUDS.    (Id.)       , 

2.  Where    the     defendants,      stockbro- 
kers, at  the   request  of  the   plaintiff, 
and  for  him,  but  in  their  own  names 
and  with  their  own  funds,  purchased 
certain  stocks,  he  depositing  with  them 
a  "margin"  of  ten   per  cent.,   which 
was   to    be    '*  kept  good."    and   they 
"carrying"  the  stocks  for  him : 

Held,  (GROVER,  and  WOODRUFF,  JJ., 
contra,)  that  the  legal  relation  created 
between  the  parties  by  this  t  ran  sac  lion 
was  necessarily  that  of  pledger  and 
pledgees,  the  stock  purchased  being 
the  property  of  the  plaintiff,  and,  in 
effect  pledged  to  the  defendants  as 
security  for  the  repayment  of  the  ad- 
vances made  by  them  in  the  purchase; 
and  that  a  sale  of  such  stock  by  them, 
except  upon  judicial  proceedings,  or 
after  a  demand  upon  him  for  the  re- 
payment of  such  advances  and  com- 
nifsaious,  and  a  reasonable  personal 
notice  to  him  of  their  intention  to 
make  such  sale,  in  case  of  default  in 
payment,  specifying  the  time  aud  place 
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of  sale,  is  a  wrongful  conversion  by 
them  of  the  properly  of  the  plaintilt  : 
(Markham  agt.  Jaudon,  41  N.  r.,235.) 

Held,  further,  that  in  au  action  against 
them  fur  such  conversion,  evideuce  of 
a  usage  that  Blocks  so  held  might  be 
sold  without  notice  by  the  broker 
•whenever,  by  the  fall  of  the  stock  ip 
the  market,  the  "  margin/'  or  ten  per 
cent,  deposit  was  exhausted,  was  in- 
admissible, such  usage  being  in  direct 
variance  with  the  settled  rule  of  law 
applicable  to  the  case.  (Id,) 

Held,  further,  that  the  proper  rule  of 
damages  in  such  an  action  was  the 
highest  market  price  of  the  property 
between  the  time  of  the  conversion 
and  the  trial.  ((DROVER  and  WOOD- 
RUFF, J.J.,  contra.)  (Id.) 

3.  A  real  estate  broker,  employed  to 
purchase  real  estate,  earns  his  com- 
mission when  he  has,  in.  good  faith, 
brought  to  his  employer  a  vendor, 
who  makes  a  written  contract  with 
him  for  the  sale  of  tne  property.  It  is 
i.o  unswer  to  his  claim  for  commissions 
against  such  employer  that  the  vendor 
could  not  make  perfect  title,  and  was, 
therefore,  unable  to  carry  out  his  con- 
tract of  sale.  (KiMiJij  agt.  Wallace,  41 
If.  ?.,  477.) 


BROOKLYN. 

See  BOUNDARIES.    (3  Keyes,) 
CONTRACT.    (Id.) 

1.  The  municipal  authorities  of  Brook 
lyn  Having  caused  measures  to  be' ta- 
ken in  apparent  conformity  with  the 
statute  (Laws  of  1850.  c/top.  144),  reg- 
ulating the  subject,  for  the  assessment 
upon  tue  lots  ueemed  to  be  beneliited 
of  the  expense  of  grading  and  paving 
a  certain  avenue  in  that  city,  the  amount 
of  estimated  benefit  to  two  lots  was 
assessed  against  parties  who  were  not 
the  owners  of  them.  Judgment  for  the 
amount  of  such  assessment  against 
these  persons  having  been  entered  up 
in  the  form  provided  by  the  statute, 
and  executions  thereon  having  been 
returned  unsatisfied,  the  lots  were  put 
up  for  sale  by  the  city  street  commis- 
sioner, and  struck  off  to  a  purchaser, 
who  paid  over  the  amount  of  his  bid, 
and  received  the  usual  certificate  of 
sale.  The  money  was  transmitted  by 
the  street  commissioner  to  the  city 
treasury.'  In  au  action  by  the  assijf- 
nee  of  this  certificate,  and  of  all  claim 
and  right  of  action  of  the  purchaser  by 
reason  of  the  premises,  brought  against 
the  city  to  recover  back  the  money 
paid,  with  interest, 


Held,  that  the  assessment  pioceedings 
and  stile  were  absolutely  void  for  want 
of  jurisdiction,  the  assessment  not  hav- 
ing been  made  agaiust  the  owner  of  tiie 
lots.  (Chapman  nut.  Citii  vi  Brooklyn. 
40  N.  Y.,  Wt.) 

2.  It  was  farther  held,  (Lorr,  J.,  dissent- 
ing.) that  the  plaintiff  could    recover, 
on  the  ground  of  an  eniire  failure  of 
the  consideration  for  which  the  money 

was  paid  to  the  city.     (Id.) 

• 

3.  The  statute  requiring  the  assignment 
of  certificates  of  sale  to  be  tiled  in  the 
street  commissioner's  office  has  no  ap- 
plication to  the  assignment  of  such  a, 
claim.     (Id.) 

It  teems  that  a  verbal  promise  or  an- 
nouncement by  the  commissioner  at 
the  time  of  the  sale,  that  in  case  of 
any  failure  of  title  the  money  would 
be  refunded  to  the  purchaser,  not  in- 
corporated in  the  certificate,  is  of  no 
validity  and  does  uot  bind  the  city. 
DANIELS,  J.  (Id.) 

See  CONSTITUTIONAL  LAW.    (41  JV.  T.) 
EVIDENCE.    (Id.) 

BUILDING. 

1.  Where  a  building  is  erected  upon  lands 
of  another,  with  no  agreement  that 
the  same  is  to  be  held  and  regarded 
as  personal  property,  it  becomes  a  part 
of  the  realty,  and  passes  with  it  up- 
on a  conveyance  of  the  lands  to  other 
parties.  (Ritchmyer  agt.  Mots,  3 
Keyes,  349.) 

CAERIEBS. 

See  BILL  OF  LADING.    (55  Barb.) 
CONSIGNEE.    (Id.) 

CASES    COMPARED. 

1.  MASON,    J.,    finds  the  case  at    bar 
scarcely  distinguishable  from  that  of 
Helmer  and  wife  agt.   Shoemaker,  (•£} 
Wend.,  137 ;)  and,   from   the    analogy 
between  them,  dra\ys  the  conclusion, 
that  the  devise  carries  an  absolute  un- 
qualified fee  to  each  of  the   plaintiffs. 
This  conclusion,  however,  is  expressed 
with    diffidence,    and   appears  not  to 
have    had   the  sanction  of  the  court. 
(Freeborn  agt.  Wagner,  4  Keyes,  27.) 

2.  Cases  of  Matter  of  Dodd,  (27  N.    Y.t 
632,)  and  of  TU  People  ex  rel.  Harvey 
et  at.  agt.   Heath  et  al.  (20  How.  Pr. 
304,1  which  limits  special  proceedings 
to  those  cases  which  are  litigated  m 
courts,   threby    excluding     those    in- 
stituted  before   a  judicial  officer   'out 
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of   court,    considered    and   overruled 
(People  agt.  Bardman,  4  Keyes,  59.  ) 

3.  The  leading  questions  arising  in  this 
case  are  governed   by  the  decision    in 
Metcalf  agt.  Strytxr,{3l  TV.  T.,   255.) 
cited  in  the  opinions,  which  see.  (Peo- 
ple agt.  Dikeman,  4  Keyes,  93.) 

4.  Compare  Roberts  agt.  Carter,  (38  TV.  Y., 
107.)  with  Taylor  agt.  .Root,  (4  Keyest 
335,)   for    distinction  between   set-off 
of  a  judgment,  and  of  a  mere  claim 
out  of  which  a  judgment  may  issue. 
[In  38  TV.  T.,  the  case  of  Roberts  agt. 
Carter  is  indexed,  perhaps  too  broadly, 
on   page   530,  under  set-off,  but   -will 
not   mislead    those    who   consult   the 
case,  or  head-note  at  p.  107,   of  that 
volume.    REPORTER.] 

5.  Note  the  distinction  marked  by  WOOD- 
RUFF,   J.,   between  this  case   and  (4 
Denio,  412  ;  5  Id.  664  ;  2  N.  T.  19  ;   9 
Id.  49,  and  28,  Id.,  82.)    Sheridan,  agt. 
House,  4  Keyes,' 


CASES  FOLLOWED,  EXPLAINED, 
DISTINGUISHED  AND  OVElt- 
EULED. 

1.  Barlow  &&.  Scott,  (24  N.  T.,  60),  dis- 
tinguished.    (Bradley  agt.  Aldrich,  40 
TV.  Y.,  504.) 

2.  Bennett  agt.  Judson,  (21  N.  Y.,  238). 
distinguished.     (Marsh  agt.  Fatter,  40 

TV.  F",  562.) 

3.  Benton  agt.  Martin,  (31  TV.  F,  382), 
overruled.     (Id.) 

4.  JB«ye»  agt.  Bradley,  (36  N.  Y.,  316), 
approved.     (Coleman  agt.    Pleystead, 
40  TV.  JT.,  341.) 

5.  Bissell  agt.    Michigan  Southern  and 
North.  Ind.R.  R  Co.,  (22  TV.  F,  258), 
approved.    (Buffettagl.  Troy  and  Bos- 
ton R.  R.  Co.,  40  N.  Y.,  168J 

6.  De  Dieu  agt.    The  People,  (22  TV.  F., 
187),  distinguished.     (Keefe  agt.  Peo- 
ple, 40  TV.  F,  348.) 

7.  .FWd  agt.    (7o66,  (20  N.  F,  344),  and 
Murdoch  agt.    G-i/ord,  (18  TV.  F,  28;, 
distinguished.     (Potter  agt.  Cromwell, 
40  TV.  F,  287.) 

8.  iawrerere  agt.  Jbar,  (20  TV    F,  268), 
distinguished.     (Kelly  agt.  Roberts,  40 
2V.  F,  432.) 

9.  Mnrdock  agt.  Gifford,  (18  TV.  F,  28), 
disitnguished.     (Potter  agt.   Cromwell, 
40  TV.  F,  287.) 

10.  Richards    agt.     TF<i)Tt«#,  (I   Keyes, 
576).    approved.     (  Cromwell  agt.  2/<sw- 
ett,  40  TV.  F,  491.) 


11.  S«>«   agt.    Onderdonk,    (4  .B"e7->i.,  9). 
approved.     (Crooke  agt.   _4«,drea?,»,  40 
TV.  F,  547.) 

12.  Teaf  &gt.  ffeicitt,  (1  Ohio  If.  S.,  511), 
approved.     (  Potter  agt.    Cromwell,  40 
TV.  F,  287.) 

13.  Thomas  agt.  Murray,  (32  TV.  F,  605), 
approved.     (  Valentine  agt.  Conner.  40 
TV.  F,  248.) 

14.  TFai<  agt.  GVeew.  (36  TV.  F,  536),  dis 
tinguished.     (Uallard  agt   Buraett,  -10 
TV.  F,  314.) 

15.  .fiTee/e  agt.  People,  (40  TV.    F.  334,) 
followed.     (People  agt.    Thompson,  41 


16.  McMahon.   agt.   Peojj^,    (15  TV.   F, 
348,)    distinguished.      (Teachout    agt. 
Peo^e,  41  TV.   F,  7.) 

17.  Hendrichon  agt.  People,  (  10  TV.  F. 
13,)  followed.     (Id.) 

18.  Fbod  agt.  5rozwi,  (34  TV.    F,  337,) 
distinguished  and  limited.     (Bart  at;t. 
£wr-<,  41  TV.  F,  46.) 

19.  Phillips  agt.    Gorham,   (17  TV.    F, 
270,;  commented  upon  and  followed. 
(Lattin  agt.  McCarty.  41  TV.  F,  107.) 

20.  Sherman  agt.    Felts,   (2    <7o»w<.   .R. 
186:)     Suydam    agt.     Holden,    (Seld's 
Notes,  Appeals,  TVo.  4,.  16,)  and  How- 
ard agt.  Bowers.  (2  Cromp.  Mee.    and 
Rose.,  621.)  referred  to  and  approved. 
(  Wegman  agt.  <7Ai/rfs,  41  TV.    F,  159.) 

21.  Mutcott   agt.    Woudworth,  (14  'TTbjp., 
477,)    approved.      (Baker    agt.    jKeft- 
worthy,  41  TV.   F,  215.) 

22.  Hosford  agt.    Ballard,   (39  TV.    F, 
147,)  and    Faw  Rensselaer,  agt.   De/t- 
»mo?i,  (35  TV.   F,  393,)  referred  to  and 
approved.      (Cruqer    agt.    McLaury. 
41  TV.  F,  219.)     ' 

23.  #in?in,  agt.  Skinner,  49  J5ar6.,  128,) 
distinguished.     (Crittenden  agt.  J'itir- 
c/tiW,  41  TV.   F,  289.) 

24.  Erntt    agt.  Hudson  River  Railroad, 
Co.,  (39  TV.    F,  61,)  and    IFifco-e  agt. 
Rome  and  Watertoicn  Railroad  Co.  (Id. 
358,)  approved  and  followed.    (Havens 
agt.  JErte  Railway  Co.,  41  TV.  F,  296.) 

25.  McKyrinangt.  Bull,  (16  TV.  F,  297.) 
commented   upon    and    distinguished. 
(  Quin  agt.  Lloyd,  41  TV.  F,  349.) 

26.  Duke  of  Cumberland  agt.  Graves,  (3 
Seld.,    305,)    approved  and    followed. 
(The  People  agt.  Snyder,  41   TV.    F, 
397.) 

27.  Pafc-ic/tagt.  Metcalf,  (37  TV.  F,  332,) 
followed.     (  Butterworlh   agt.    Gould, 
41  TV.  F,  450.) 
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28.  Isaacs  agt.  Beth  Hnmedrash  Society, 
19     N.    Y.,    584,)    followed.      (Free- 
man agt.  Kendall,  41  N.  Y.,  518.) 

29.  ffopl-in*  agt.    Grazebrook,  (G   Barn, 
and  Cress.,  31,)  followed.  (40^.  Y.,  GO.) 

30.  The  case  of  Crocker  agt.  Crocker,  (31 
jy.    F.,  507,)  commented  on.  and  dis- 
tinguished ;   and   stated  to  be  nnskill- 
fullv  reported,  and  well  calculated  to 
mislead.     (McNeil  agt.  The  Tenth  Na- 
tional Bank,  55  Barb.,  59.) 

HI.  The  case  of  Goodwin  agt.  Hamson,  (1 
jf?uo<,  80,)  disapproved.  (Spatz  agt. 
Lyons,  55  Barb.,  476.) 

32.  The  case  of  Bennett  agt.  Jwdson.  (21 
JV.  y.,  238.)  baa  always  heeu  con- 
sidered to  have  carried'  the  doctrine 
of  liability  for  an  alleged  fraudulent 
representation  to  the  extremest  verge 
of  the  law  ;  ami  the  courts  have  been 
very  careful  to  discriminate  and  apply 
it  only  to  the  state  of  facts  presented 
bv  the  case  itself.  Per  BACON,  P.  J. 
( freed  agt.  Cote,  55  Barb.,  534.) 

CASHIER. 
See  BANKS  AND  BANKING.    (55  Barl. ) 

CAUSE  OF  ACTION. 

1.  Where  the  complaint  alleged  that  the 
defendant,  having  at  one  time  held  a 
contract  from  C.  for  the  conveyance  of 
certain  premises,  which  contract  he 
afterword  assigned  to  S.,  and  that  S., 
erroneoiislv  supposing  he  had  obtained 
from  the  defendant  a  deed  instead  of 
a  mere  assignment  of  a  contract,  mort- 
gaged the  property  to  F.,  who  fore- 
closed and  bidding"  it  in,  conveyed  to 
the  plaintiff;  and  that  S.,  in  the  mean 
time  having,  for  the  purpose  of  com- 
pleting his  supposed  title,  paid  up  the 
contract  to  C.,  took  a  deed  from  the 
latter  to  the  defendant  and  put  it  on 
record  ;  and  tlrat  the  defendant  learning 
of  the  existence  of  this  deed,  having 
bribed  the  plaintiff's  tenant  to  give 
him  posession,  claims  title  under  that 
deed  against  the  plaintiff  and  withholds 
possession : 

Held,  that  upon  such  allegations  a  prayer 
for  the  recovery  of  the  possession,  and 
that  the  defendant  be  required  to  quit- 
claim to  the  plaintiff,  or  be  forever 
enjoined  ana  barred  from  setting  up 
or  asserting  his  pretended  title  under 
the  deed  from  C.  were  propei  ly  united, 
and  that  both 'kinds  of  reliel  might  be 
obtained,  in  the  same  action.  (  Lattin 
agt.  McC'arty,  41  iV.  Y.,  i07.) 


2.  Phillips  agt.  Gorham,  (17  N.  Y..  270.) 
commented  upon  and  followed.     (Id.) 

3.  Where  one  receives  a  conveyance  of 
land  to  himself  from  a  mortgagor,  in 
which    conveyance   is    a    stipulation, 
that  he,  as   party  of  the  second  part, 
will  pay  off  and   discharge  the  mort- 
gage, as  a  part  of  the   consideration 
of  the  premises,  he  is  personally  liable 
to  the  holder  of  the  mortgage  for  the  ' 
amount    due   thereon,    although    the 
deed  is  not  signed  or  subscribed  at  all 
by  him  ;   and  although  it  was  in  fact 
taken,  and   by   a  written   agreement 
made  at  the  time,  appears  to  have  been 
taken,  merely   as   security  tor  an  in- 
debtedness  owing  to  him   by  the  firm 
of  which  the  mortgagor  is  a  member. 
(Ricard  agt.   Sanderson,   41   j\".    Y., 
179.) 

4.  The  plaintiff,  a  corporation,  being  the 
owner  of  a  certain  patent  for  the  man- 
ufacture of  felt  cloth,  in  1848.  entered 
into  an  agreement  with  the  defendants, 
whereby  it  sold  and  assigned  to  them 
the   right  to   make  felt  cloih    under 
the     patent,    and    agreed    that    they 
might,  enjoy  such  right  during  the  un- 
expired   term   of    the  patent,  and  for 
and  during  the  term  for   which    the 

•  patent  should  be  renewed,  if  a  re- 
newal thereof,  should  be  obtained  by 
.  the  plaintiff.  The  defendants  were 
not  to  have  the  right  to  make  such 
felt  cloth  of  less  than  a  specified  fine- 
ness, and  were  to  pay  to  the  plaintiff 
one  cent  a  yard  on  the  felt  cloth  man- 
ufactured by  them,  "  under  and  by 
virtue  of  the  agreement."  A  violation 
of  the  conditions,  by  the  defendants, 
was  to  forfeit  their  right  tojnanufac- 
ture.  'i'he  patent  expired  in  1850, 
and  having  been  reviewed  by  the  in- 
ventor, the  renewal,  was  assigned  to 
the  plaintiff.  The  defendants  man- 
ufactuied  the  felt  cloth  uninterrupted- 
ly until  September,  1857.  The  de- 
fendants having  violated  the  agree- 
ment, the  plaintiff  notified  them  in 
•writing,  on  the  28th  August,  1854,  that 
their  right  to  manufacture  having 
ceased  and  determined  by  their  breach 
of  agreement,  they  were  absolutely 
forbidden  further  to  manufacture  : 

Held,  nevertheless  (GKOVEK  and  WOOD 
HUFF,  JJ.,  contra,)  in  an  action 
brought  to  recover  the  one  cent  per 
yard  for  the  cloth  manufactured  by 
the  defendants,  the  plaiiuiff  could  re- 
cover, as  well  upon  that  manufactured 
after  as  before  such  notice.  (L'uioH, 
Manufacturing  Co.  agt.  \Lomslu.ry,  41 
N.  Y.,  364.) 

5.  Nothing  contained  in  the  acts  of  con- 
gress, with  reference  to  the  rights  of 
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patentees  and  their  assignees,  or  per 
sons  rightfully  using  patented  ma 
chines,  at  the  time  of  the  renewal  ol 
the  patent,  prevented  a  recovery 
the  plaintiff  against  the  defendants,  ol 
the  agreed  one  cent  per  yard  upon 
cloth  manufactured  after  their  renewa 
of  the  patent.  (Id.)  ••-.' 

6.  Since  the  Code,  whether  the  agree 
ment  could  be  construed  (with  refer 
ence  to  the  future  renewal  of  the 
patent,)  a  present  sale  of  property 
then  not  in  esse  or  not,  and  whether 
or  not  an  action,  strictly  at  law,  to 
recover  the  purchase  price  of  property 
not  in  esse,  at  the  time  of  sale,  can  be 
maintained,  the  plaintiff  has  the  right 
to  recover  the  royalty  upon  the  cloth 
manufactured  after  the  expiration  of 
the  original  patent,  as  well  as  before, 
the  plaintiff  having,  in  fact,  througli 
the  inventor,  procured  a  renewal  and 
an  assignment  thereof  to  itself.  (Id.) 

7  S.  and  L.  forming  the  partnership  of 
S.  &  Co.,  being,  together  with  the 
plaintiff  and  others,  owners  of  ship  J., 
in  different  shares ;  and  S.  &.  Co., 
being  the  ship's  husbands  and  agents 
of  the  owners,  authorized  to  make  in- 
surance on  her  freight,  effected  an  in- 
surance with  the  defendant,  an  in- 
surance company,  ou  her  freight,  in 
their  own  name,  against  loss  at  sea, 
on  account  of  whom  it  may  concern, 
loss  payable  to  them.  A  total  loss  oc- 
curred, and  a  portion  of  the  insurance 
money  having  been  paid,  and  they  be- 
came insolvent,  the  plaintiff  having  a 
debt  due  him  from  them,  as  the  ships' 
husbands,  for  earnings  and  receipts 
on  former  voyages,  notified  the  com- 
pany, that  the  policy  was-for  account 
of  the -owners,  of  whom  he  was  one  ; 
and  in  consequence  of  the  insolvency 
of  S.  «fc  Co.,  he  forbade  payment  to 
them,  and  staled  that  he  should  take 
measures  to  enforce  his  claim.  The 
company,  notwithstanding  the  notice, 
paid  the  balance  of  the  insurance  mo- 
iiey  to  S.  <fc  Co. : 

Held,  in  an  action  brought  by  the  plain- 
tiff, for  his  share  froji  the  company, 
that  the  payment  was  authorized,  and 
he  could  not  recover.  (Giiiiian  agt. 
Su,n  Mutual  Insurance  Co.,  41  jV.  Y., 
371).) 

8.  Assuming,  that  the  relations  between 
the  owners  were,  as  to  the  freight, 
that  of  partners,  both  after  dissolu- 
tion as  well  as  during  the  existence  of 
a  partnership,  each  partner  may  re- 
ceive the  debts  due  the  partnership, 
and  give  discharges;  and  this  not- 
withstanding previous  notice  of  the 
dissolution  to  the  debtor  and  the  in 


solvency  of  the  partner  to  whom  pay- 
ment is  made.     (Id.) 

9.  An  action  will  not  lie  by  one  claimant 
of  money  due   under  a  contract  with 
the  government,   when    the   same  is 
paid  by  an  officer  of  the  government 
•with  notice  of  the  claims  of  both  to 
another  claimant,  against  such  other 
claimants  as  for  moneys  had  and  re- 
ceived to  the  plaintiff's  use ;   and  this 
is  so,  although    the    plaintiff    proves 
himself  to  have  been  entitled,  as  be- 
tween him  and  the  defendant,  to  have 
received  such  moneys  from  the  govern- 
ment.    (BiMerworth  agt.  Gould.  41  N. 
Y.,  450.) 

10.  In  such  a  case,  the  moneys  are  not 
received  by  the  defendant  to  the  plain- 
tiff's  use,   and    their  receipt   by   the 
defendant  does  not  in  any  respect  af- 
fect the   plaintiff's  right  to  call  upon 
his  debtor,  whether  a  government  or 
an  individual,  for  payment.     (Id. ) 

11.  Patrick    agt.   Metcalf,    (37  N.    Y., 
332,)  referred  to  and  followed..     (Id.) 

12.  A   real   estate   broker   employed  to 
purchase   real  estate,  earns  his  com- 
mission, when  he  has,  in  good  faith, 
brought  to  his  employer  a  vendor,  who 
makes  a  written   contract  with  him 
for  the  sale  of  the  property.    It  is  no 
answer  to   his  claim  for  commission 
against  such  employer,  that  the  vendor 
could  not  make  perfect  title,  and  was, 
therefore,  unable  to  carry  ou'<  his  con- 
tract of  sale.     (Knavp  agt.    'Wallace, 
41  Jf.  Y.,  477.) 

See  ACTION.    (Id. ) 
AWARD.    (Id.) 
CONTRACT,     (id.) 
DETERMINATION   OF    CLAIMS    TO 

REAL   PROPERTY.    (Id ) 
EJECTMENT.    -(Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Id.) 

SURPLUS  MONEYS.    (Id.) 
TELEGRAPH    COMPANIES.    (Id.) 

CEMETERY  ASSOCIATION. 

See  BOND.    (41  Jf.  Y.) 
GUARANTY.    (Id.) 

CERTIORARI. 

Upon  a  certiorari,  awarded  by  the 
supreme  court,  in  accordance  with  the 
provisions  of  the  Revised  Statutes,  (~2 
jK,  8.,  533,  j  47,)  to  review  summary 
proceedings  to  recover  the  possession 
of  land  upon  the  application  of  a  laud- 
lord,  in  an  inferior  tribunal,  that  court 
is  authorized  to  examine  the  decision 
of  such  inferior  tribunal  upon  its 
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merits,  and  to  reverse  the  same,  if  not 
bupported  by  the  evidence.  (Freeman 
agt.  Oden,  40  N.  Y.,  105.) 

2.  A  common  law  certiorari,  to  review 
the  proceedings  of  assessors,  brings 
up  the  merits,  as  well  as  questions  of 
jurisdiction  and  regularity,  and  where 
they  have  neither  exceeding  their 
powers,  nor  been  irregular  in  exercis- 
ing them,  the  court-  will  still  examine 
and  correct  their  decisions  if  erroneous. 
(People  agt.  Assessors  of  Albany,  40  N. 
Y.,  164.) 

See  HIGHWAYS.    (Id.) 

CKIMINAL  LAW.    (55  Barb.) 

CERTIFICATE  OF  SALE,. 

See  DETERMINATION    OF    CLAIMS    TO 
REAL  PKOPERTY.    (41  N.  Y.) 

CHARGE  TO    JURY. 

1.  Plaintiff  shot  at  B.  intending  to  kill 
him,  but  iin.-M-<i  him  and   hit  Mrs.  B. 
Hot  error  for   the  court  to   refuse  to 
charge,    "that,  if  the  prisoner  pointed 
and  tired  a  pistol  at  Mr.  B.  alone,  with 
imenl   to   do    him  bodily    harm,    the 
prisoner  cannot  be  convicted  of  slioot- 
ing  Mrs.  B.     (Hollywood  agt.   People, 
3  Keyes,  55.)  . 

2.  It  is  not  a  ground  of  complaint  that 
a  judge  omiis  to  past*  upon  a  question 
of  law   which   was  not  submitted   to 
him,  or  to  instruct  the  jury  upon  a 
point  concerning  which  no  request  for 
instruction  wa»  made.     (Atlantic  Dock 
Co.    agt.   City  of  JJi-ooilya,   3  Keyes, 
444.) 

3.  A   proposition  on   which  a  judge  is 
asked  to  charge,  must    be  good  in   all 
its  parts,  both  as  to  the  law  and  facts, 
or  he  may  refuse  to  give  the  instruc- 
tion  asked  for ;    and   he    m.vv    do   so 
without   qualification.      (  Wnglit  agt. 
Paige,  3  Key  en,  581.) 

See  EKKOK.    (Id.) 

See  PKACTICE.    (4  Kf.yei.) 

CHARGE    UPON    PROPERTY  DE- 
VISED. 

See  WILL.    (41  N.  Y.) 

CHARTER  PARTY. 

1.  Where,  by  a  clause  in  the  charter 
party  for  a  voyaye  from  Y.  to  O.  and 
return,  it  is  stipulated,  that  the  ship  is 
to  carry  out  "seven  hundred  tons 
measurement  of  assorted  cargo,  or 
more,  if  that,  does  uot  make  her  draw 


over  fourteen  feet  ot  water,  and  to 
bring  back  six  hundred  hogsheads  of 
sugar,  or  its  equivalent,  or  more,  in 
case  her  draft  of  water  does  not  exceed 
fourteen  feet,"  and  ou  being  laden 
with  360  tons  of  assorted  cargo  for  the 
outward  trip,  she  drew  fourteen  feet 
of  water,  and  the  owner  refused  to 
permit  the  charterer  to  further  load 
her: 

Held,  (JAMES,  J.,  dissenting,)  that  such  a 
refusal  was  no  violation  of  the  clause 
and  the  owner  was  entitled,  upon  per- 
forming the  voyage,  to  recover  the 
money  payable  by  the  terms  of  the 
charter  party.  (lioberts  agt.  Opdyke, 
40  N.  Y.,  25*9.) 

2.  By  the  true  construction  of  the  lan- 
guage of  the  clause  as  to  the  outward 
cargo,  when  taken  in  connection  with 
the  succeeding  provisions,  as  to  the  re- 
turn trip,  and  the  circumstances  of  the 
case,  the  owner   was   bound  to  take 
only  such  assorted  cargo,  whether  oc- 
cupying more  or  less  than  700  tons  of 
measurement,  as   would   not  sink  the 
ship  below  a  draft  of  fourteen  feet. 
(Id.) 

3.  In  such  cases,  the  strict  and  full  per- 
formance of  the   stipulations   of   the 
charter  party  by  the  owner,  as  a  con- 
dition precedent  to  his  right  to  claim 
any   portion  of  the  freight  from  the 
charterer,  is  not  waived  by  the  latter'a 
receiving  the    cargo   at   the    port  yf 
delivery    and    reloading    her  with  a 
cargo  for  the  return  trip.    DAMELS,  J. 
(Id.) 


CHATTEL  MORTGAGE. 

1.  Where  a  bill  of  sale  of  goods,  and  a 
lease,  absolute  on  its  face,  is  executed 
to  secure  a  previous  debt,  and  the  ven- 
dee executes  a  stipulation  back,  pro- 
viding  that  the   vendor  shall  have  a 
certain  time   to  pay  the  amount,  and 
that  the  vendor  shall  retain  undisturbed 
possession  of  the  goods  until  the  ex- 
piration of  the  time  for  payment: 

Held,  that  the  transaction  is  in  fleet,  a 
chattel  mortgage,  and  the  vendor  will 
be  protected  by  injunction  in  his  posses- 
sion, until  default  in  payment,  as  stated, 
upon  the  familiar  principle  that  if  a 
mortgagor  be  disturbed  in  h's  posses- 
sion, before  condition  broken,  he  may 
bring  trover  or  trespass  against  tha 
mortgagee.  (Ford  atft.  Raiuom,  ante, 
429.) 

2.  In  order  to  prove  the  contents  of  a 
chattel  mortgage,  on  the  trial,  the  orig- 
inal mortgage  must  be  produced.     A 
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certified  copy,  made  by  the  clerk  or 
register  where  the  mortgage  is  filed, 
is  evidence  only  of  the  fact  of  its 
filing.  (  Laics  of  1833  ch.  279.)  (George 
agt.  Toll,  ante,  497.) 

3.  The  mortgagee,  in  good  faith,  of  chat- 
tels, is  the  absolute  owner  at  law  of 
mortgaged  property,   and  the  interest 
of  the  mortgagor  therein  is  merely  the 
right  to  pay  off  the   mortgaged   debt, 
his  possession  is  that  of  a  bailee  only. 
He  has  no  interest  mibject  to  sale  on 
execution.  (JSaltes  agt.  Hipp,  3  Keyes, 
210.) 

4.  By  the  terms  of  a  chattel  mortgage, 
the  mortgagor  mortgaged,    besides  his 
horoe,  wagon  and  harness,  "the  whole 
stock  of  trade  in  goods),  wares  and  mer- 
chandize, the  whole   concern   forming 
my  grocery  and  liquor  store,  known  as 
JIo.  93  Third   treet,  in  the  city  of  New 
York,  with  the   increase  and  decrease 
Thereof, "  and  until  default  in  the  pay- 
ment of  the  money   secured,  the  mort- 
gagor wan  "  to  remain  and  continue  in 
the  quiet  and   peaceable  possession  of 
the  goods  and  chattels,  and  tiie  full  and 
free  enjoyment  of  the  same: 

Held,  tliut  the  interest  was  not  to  create 
AD  absolute  lien,  but  a  fluctuating  one  ; 
and  the  mortgage  was  therefore  void. 
( Mittnaclit  agt.  Kelly,  3  Keyes,  407.) 

5.  Though  the  horse,  harness  and  wagon' 
were  not  subject  to  the  fluctuating  lien 
applicable   to  the   stock  in  trade,  yet, 
us   the    mortgage    was   fraudulent   as 
against  creditors,  in   the  matter  of  the 
stock  in  trade,  it  affected  the  whole  iu- 
strnuieiit,  and  was  wholly  void.     (Id.) 

ASSIGNMENT  IN  NATURE  OF.  See  MORT- 
GAGE. (Id. ) 

6.  Where  a  chattel  mortgage  is  not  filed 
until  after  the  delivery  of  an  execution 
to  the  sheriff',  it  is  void  as  against  the 
latter,  although  actually  tiled  before  a 
lew  has  been  made.     (Haie  agt.  Sweet, 
40  'N.  Y.,  97.) 

CHECKS   AND   DRAFTS. 

1.  Where  a  banK  passes  a  check  or  draft 
to  the  credit  of  a  depositor,  and  per 
mils  him  to  draw  for  the   proceeds,  it 
acquires  the    usual   right  of  a  holder 
for  value.     (Markst  Hank  agt.  Harts 
home,  3  Keyes,  1U7 .) 

2.  A  check  payable  to  "  bills  payable  or 
order,''  is  equivalent  to  a  check  pay- 
able'to  bearer,  and  negotiable  as  such. 
(Mechanics'   Batik    agt.     Straitun,     3 
Keyes,  365.J 

3.  In  an  action  upon  a  check  payable  to 


"  bills  payable  or  order,"  it  is  sufficient 
to  allege  in  the  complaint  that  the 
plaintiff  is  the  holder  and  owner  of  the 
check,  and  that  the  same  was  trans- 
ferred to  him  for  a  valuable  considera- 
tion. (Id.) 

4.  Giving  a  check  in  payment  of  an  ex- 
isting obligation,    does  not   discharge 
the  debt,  unless  the  debt  is  paid.     But 
where  a  check  is  received  in  pursuance 
of  an  agreement  to  take  the  same  iu 
payment  of    the  debt,  its  acceptance 
may  discharge  an  obligor,  whose  ob- 
ligation was  taken   in   pursuance   of 
such  agreement.     (Turner  agt.  Bank 
of  Fox  Lake,  3  Keyes,  425.) 

5.  An  indorsement  of  negotiable  paper 
is  a  warranty,  by  him  who  makes  it, 
to  every  subsequent    holder  in   good 
faith,  that  the  instrument  itself  and  all 
the  signatures  antecedent  to  such  in- 
dorsement,  are   genuine,   -and   where 
these  signatures  are  forgeries,  the  in- 
dorser  is  at  once  liable  upon  his  war- 
ranty to  such  subsequent  holder  with- 
out any   presentment  for  payment  or 
notice    of    non-payment.      \Turnbv.U, 
agt.  Bomjer,  40  J\''  ¥.,  457.) 

6.  M.  got  possession  of  a  check  drawn 
by  Martin,   payable   to  lik-hrnond   & 
Holman.      Ball,   Black   &,    Co.,   took 
this  check  from  M.   iu   payment  of  a 
purchase  from  them,  to  a  less  amount, 
and    gave    him   their    check    for  the 
balance,  intending  to  make  it  payable 
to   the   payees  of   the   other,  but   by 
mistake,  wrote  the   names  Kierhmou 
&  Holmes.     No  such  firm  as  the  latter 
appears  to   have   been   in    existence. 
M.  procured  this  check  to  be  certified, 
and  the  forged  name*  of  the  payees, 
Kierhmou   &   Holmes,  being  indorsed 
upon  it,  ottered  it  to  the  defendants  for 
clothes.     The  defendants,  on   learning 
from    Ball,    Black    &  Co.,    that    the 
check    was    genuine,    indorsed    their 
own  names  upon  the  back  and  took  it 
to  their  own    bank  for   deposit.     The 
bank   not  receiving   it,  it  was  taken 
away  by   M.,  who  was  present,  with 
the  defendants'   names   indorsed,  mid 
he  soon  after  passed  it  to  plaintifi  "for 
value.     In  an  action   to  recover  tiie 
amount  of  the  check  of  the  defendants: 

Held,  that  they  were  liable  to  the  plain- 
tiff without  presentment  of  the  check 
for  payment  or  notice  of  non-payment 
to  them.  (Id.) 

1.  Evidence  was  admissible  to  show 
that  the  names  of  Kierhmou  & 
Holmes,  as  payee?,  inserted  by  Ball, 
Black  &.  Co.  in  the  check,  were  so 
inserted  by  mistake  and  with  the  in- 
tention of"  writing  the  name  of  Uie 
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"  payees  of  the  other  check.  It  tended 
to  rebut  the  inference  that  these  were 
fictitious  names,  intentionaly  inserted, 
which  would  have  given  to  M.  the 
right  to  negotiate  the  check  by  indors- 
ing it  himself,  (lit.) 

CHOSES  IN  ACTION. 

RIGHTS  OF  ASSIGNEE  OF.  Set  AS- 
SIGNEE. (3  Keyes.) 

CITIES  AND  VILLAGES. 

TAXATION    OF     FOREIGN    INSURANCE 
COMPANIES  IN.   See  TAXES.  (3  Keyes,) 
See  CORPORATIONS.    (4  Keyes.) 

CITIZENSHIP. 

See  CORPORATION.    (41  N.  Y.) 

CIVIL  AND  CRIMINAL  PROCESS. 

1.  An  order  to  arrest  and  imprison  a  de- 
fendant, in  an  action  of  divorce,  for  his 
contempt  in  refusing  to  pay  alimony, 
which  he  has  been  ordered  by  the  court 
to  pay,  id  civil  process,  within  the  mean- 
ing of  chapter  129  of  Laws  of  1858, 
exempting  persons  from  arrest  while 
serving  in  the  State  militia.  (People 
ex  rel  Gaston  agt.  Campbell,  40  N.  Y., 
133!) 

CIVIL    RIGHTS. 

SUSPENSION  OF.  See  CONVICT.  (3 Keyes.) 

CLAIMS. 

See  DETERMINATION  OF  CLAIMS  TO 
REAL  PROPERTY.  (41  N  Y.) 

CLOUD  UPON  TITLE. 

1.  A  snit  will  be  upheld  to  remove,  as  a 
cloud   upon  title,    a   claim    which  ap- 
pears to  be  valid  upon  the  face  of  the 
record,  and   the  detect  in    which  can 
only,  be-made  to  appear   by  extrinsic 
proof.  (Crookeugt.  Andrews,  40  .ZV.  Y., 
547.) 

2.  Accordingly,    -where    the    complaint 
alleges  that  the  defendant  claims  some 
interest,   or  estate    in    the    plaintiff's 
preinises.  in  the  city  of  Brooklyn,  by 
reason   of    a   sale   thereof  for   taxes, 
which  was  illegal  and  void  on  account 
of  the  assessment  of  said  land  being  to 
one  who  was  neither  the  owner  or  oc 
cupuul  thereof,  nor  a  resident  of  the 


said  city,  and  that  the  defendant  had 
received  a  certificate  of  sale  of  the 
said  premises;  had  given  notice  in 
writing,  to  the  plaintiff,  that  he  claim- 
ed title,  and  had  put  said  claims  on  re- 
cord in  the  office  of  the  collector, 
whereby  they  have  bocome  presump- 
tively a  lien  on  the  premises,  and 
prayed  that,  the  sales  be  declared  void 
and  defendant  be  compelled  to  dis- 
charge the  same : 

Held,  good  on  demurrer ;  the  statute  in 
reference  to  the  tax  sale  enacting  that 
the  certificate  of  sale,  when  recorded, 
should  constitute  a  lien,  and  the  holder 
being  declared  entitled  to  a  deed  if 
there  is  no  redemption  ;  which  deed 
is  evidence  that  the  sale  of  the  land 
was  regularly  made,  and  according  to 
the  provisions  of  the  statute.  (Id.) 

3.  Scott  agt.  Onderdonk,  (4-fiTem.,  9,)  fol- 
lowed. (40  N.  Y.) 

See  JOINDER  OF  ACTION.    (41   N.    Y.) 
PLEADINGS.     (Id.) 
DETERMINATION    OF     CLAIMS   TO 
REAL  PROPERTY.    (Id.) 

CODE  OP   PROCEDURE. 

1.  An  order  denying  a  motion  for  an  in- 
junction restraining  school  officers 
from  collecting  a  tax  and  disbursing 
moneys,  is  not  an  order  that  "deter- 
mines the  action  and  prevents  a  judg- 
ment," and  from  which  an  appeal  may 
betaken  to  this  court,  (flasbrouck  asft. 
Kingston  Hoard  of  Education,  3  Keyes, 
480.) 

See  ACTION.     (Id.) 

APPEAL  REVIEW.    (Id.) 
CONTEMPT.     (Id.) 
PRACTICE.     (Id.) 
PRACTICE.    (4  Ket/es.) 
APPEAL.     (40  N.  Y.) 
ATTACHMENT.    (Id.) 
EQUITABLE  ACTION.    (Id.} 
EXECUTION.     (Id.) 
INJUNCTION.  (Id,) 
PLEADING,     (fd.) 
SUPPLEMENTARY       PROCEEDINGS. 

(Id.) 

APPEAL.    (11  N.  Y.) 
CONSTRUCTION  OF  STATUTES,   fid.) 
DETERMINATION     OF    CLAIMS   TO 

REAL  PROPERTY.     (Id.) 
PLEADINGS.     (Id.) 
ATTACHMENT,     joo  Barb.) 
PRACTICE.     (Id  ) 

CO-EXECUTOR. 

See  EXECUTOR  SAND  ADMINISTRATOBS. 
(41  ^V.  Y.) 
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COIN. 
See  RELEASE.    (40  N.  T.) 

COLLATERAL    SECURITIES. 

1.  The  transfer  of  a  debt  or  obligation 
carries   with    it,    as  an   incident,   all 
securities  for  its  payment.    (Craig  agt. 
Park-is,  40  N.  Y.,  l'81.) 

2.  The  assignment  of  a  bond  and  mort- 
gage gives  to  the  assignee  the  benefit 
of,  and  the  right  to  sue  upon,  a  guar- 

.  anty.  by  a  previous  assignor,  of  their 
collection,  although  such  guaranty  is 
not,  in  terms,  transferred  with  the 
principal  obligation.  (Id.) 

See  GUARANTY.    (41  N.  Y.) 

COLLECTION. 

OF  COMMERCIAL  PAPER.     See  BILLS 
AND  NOTES.    (3  Keyes.) 

COLORE  OFPICII. 
See  SHERIFF.     (41  N.  Y.) 

COMMERCIAL   PAPER. 

See  BILLS  AND  NOTES.     (3  Keyes.) 
ERROR.    (Id.) 

COMMISSIONERS  OF  HIGHWAYS. 

See  HIGHWAYS.     (3  Keyes.) 
PRACTICE.     (Id.) 

1.  The  presumption  being,  that,  where  a 
town  has  two  commissioners  of  high- 
ways it  lias  the  entire  number  author- 
ized by  stature,  it  devolves  upon  the 
party  claiming  the  validity  of  the  acts 
of  two.  to  prove  that  the  town  had  no 
more   than    that  number.      (Simmons 
agt.  Sines,  4  Ktyes,  153. ) 

2.  A  commissioner  of  highways  has  no 
general     authority,     as     such      com- 
missioner, to  borrow  money  or  to  give 

x  promissory  notes  binding  upon  his 
successors  in  office.  ( Van  Alstyne 
agt.  Freday,  41  N.  Y.,  174.) 

3.  Accordingly,    where     the    complaint 
against  the  present   commissioners  of 
highways  of  a  town,  merely  alleges 
that  G.,"  the  predecessor  of  the  defend- 
ants,   as   commissioner   of  highways, 
had    become    justly   indebted   to  the 
plaintiff  in  a  sum   named   for   money 
lent  and   advanced   to   him,   as  such 
commissioner,   and   that   the  plaintiff 
took    from    him    a    promissory    note 
therefor,  which  is  sel  out  in  full ;  upoii 


a  motion  by  the  plaintiff  for  judgment 
upon  such  complaint,  on  the  ground  of 
the  frivolousness  of  the  answer,  there- 
to, put  in  by  the  defendant: 

Held,  that  the  insufficiency  of  this  com- 
plaint to  show  a  cause  of  action  was  a 
conclusive  objection  to  the  granting  of 
such  motion.  (HUNT,  Ch.  J.,  and 
MUKBAY,  J.,  conlra.(  (Id.) 

COMMISSIONS. 

FOR  SALE  OF  REAL  ESTATE.      See  REAL 

ESTATE  BROKER.    (4  Keyes.) 

EVIDENCE.    (41 N.  Y.) 
BROKER.     (Id.) 

COMMON  CARRIERS. 

1.  On  a  question  of  evidence  arising  up- 
on instructions  by  the  owner  or  con- 
signor of  goods  to  the  agent  of  the 
carrier,  for  their  transportation  ;  it  is 
only  when  the  witnesses — the  owner 
on  one  side,  and  the  agent  on  the  oth- 
er— differ  that  it  becomes  important 
to  determine  which  of  the  two  is  most 
likely  (being  equally  cre.iible;  to  re- 
member the  instructions  and  accom- 
panying circumstances  accnratelv. 
(Johnson  agt,  Jf.  Y.  Central  R.M.  Co., 
ante,  127.) 

"2.  When  the  transactions  in  which  a  per- 
son has  been  engaged,  are  not  only  nu- 
merous but  of  a  uniform  character, 
the  probability  of  their  being  remem- 
bered would,  be  very  slight,  unless  at- 
tended by  something  peculiar  to  some 
one  or  more  of  them.  When  the  trans- 
actions are  numerous  but  not  of  a  uni- 
form character,  the  chances  of  their  be- 
ing remembered  are  very  largely  in- 
creased. (Id.) 

3.  Where  the  shipment  by  the  consignor 
was  of  property  in  which  he  or  his 
firm,  were  personally  interested,  and 
whose  memory  was  directed  to  the 
bargain  and  instructions  to  the  agent 
of  the  carrier  very  soon  afterwards, 
and  where  he  swears  positively  to 
what  occurred  at  the  time  of  the  bar- 
gain for  the  carriage  of  the  goods  ;  and 
the  agent  of  the  carrier,  who  was  ac- 
customed to  ship  a  very  large  quantity 
of  goods  almost  daily,  and  had  no  per- 
sonal interest  in  them,  further  than  to 
see  that  he  performed  his  duty,  and  tes- 
tified that  he  had  no  definite  recollect- 
ion of  what  occurred  at  the  time  of  the 
bargain,  but  relied  in  part  upon  the 
course  of  business,  upon  the  entry  on 
his  books  and  the  way-bill : 

Held,  that  equal  weight  could  not  be  giv- 
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en  to  anch  evidence,  much  less  could 
that  of  the  consignor  be  re'ecfed,  aud 
that  ot  the  agent  adopted.  (Id.) 

4  The  conclusion  must  be  that  the  in- 
structions given  to  the  agent  of  the  car- 
rier by  the  consignor,  as  to  the  man- 
ner in  which  the  goods  should  be  car- 
ried, were  the  true  instructions.  This 
being  so.  the  court  of  appeals  holds,  in 
this  case,  (33  If.  Y.  R.,  610,)  that  the 
defendant — the  carrier,  was  bound  by 
them,  and  it  was  a  breach  of  duty  not 
to  obey  them.  (Id.) 

5.  It  is  immaterial  in  Jhis  case  whether 
the  consignor  or  consignee  owned  the 
goods — there  is  no  evidence  that  new 
instructions  were  either  given   by  or 
asked  by  either  at  the  terminus  of  the 
carriers 'line  ;  and  no  new  instructions 
were  needed.     (Id.) 

6.  As  the  property  could  not  be  sent  as 
directed  by  the  consignor,  at  the  ter- 
minus of  the  carriers  line,   it  was  the 
duty  of  the  carrier  to  store  it  and  no- 
tifv  either  the  consignor  or  consignee. 
(Id.) 

7.  It  having  been  alleged   in  the  com- 
plaint and  not  denied,  hence  admitted 
in  the  answer,  that  the  defendant  re- 
ceived the  goods  in   his  capacity  of 
common  carrier,  and  the  contract  being 
entire  and  for  the  whole  route,  it  was 
not  error  for  the  judge  to   refuse  to 
charge,  that  over  a  part  of  the  route 
the  defendant  was  merely  a  bailee  for 
hire,  and  not  a  common  carrier.   (Sim- 
mons agt.  Law,  3  Keyes,  217.) 

8.  A  common  carrier  has  no   lien  upon 
goods   for  damages   arising  from   the 
neglect  of  the  consignee  to  take  them 
away  within   a  reasonable  time  after 
notice  to  him  of  their  arrival.     (Crom- 
riietin,  agt.  New  York  d>  Harlem  MM. 
Co.,  1  Key  a,  90.) 

9.  The  inconvenience  or   expense  thus 
occasioned,  constitute   a  claim  in  the 
nature    of    demurrage.      There    is  a 
breach  of  contract  simply,  for  which 
the  party  must  seek  his  redress  in  the 
ordinary  manner ;    he  cannot  enforce 
it  by  a  detention  of  the  goods.     (Id.) 

10.  Where  an  agreement  is  relied  upon 
to   exempt  a   common    carrier    from 
liability  on  account  of  the  gross  negli- 
gence of  his   agents   or  servants,  the 
terms  of  the  contract  ought  to  be   so 
clear  and  explicit  as  to  leave  no  doubt 
of  its    meaning  and   intent.     (Fi-fnch 
agt.  Bii/alo,  New   York  ds  Erie  KM. 
Co.,  4  Keyet,  108.) 

11.  Where  the  agreement  between  the 
common  carrier  and  the  owner  of  the 
goods  provides,  in  general  terms,  that 


the  same  are  transported  at  the 
"owner's  risk,"  the  carrier  is  liable 
only  for  damages  resulting  from  his 
own  personal  negligence,  or  from  the 
gross  negligence  of  uis  agents  or  ser- 
vant*. (Id.) 

12.  In  other  words,  the  term,  "  owner's 
risk,"  in  a  contract  for  tlie  transporta- 
tion  of  goods,  imports  that  the  owner 
assumes  the  risks  arising  from  the  or- 
dinary  dangers  of  transportation   by 
the  means  employed,  which  the  ica- 
sonable  and  ordinary  care  of  the  com- 
mon carrier   might  be  insufficient  to 
prevent,  and  the  latter  is  liable  only 
for  those  dangers  which,  with  ordinary 
care  and  prudence,  might  be  avoided. 
(Id.) 

13.  Where  the  liability  of  a  common  car- 
rier is  limited   by  special   agreement, 
the  burden  of  proving   that  the  loss 
was  occasioned  by  the  want  of    due 
care,   or    by   gross    negligence,  rests 
upon  the  plaintiff,  aud  he  cannot  rely 
upon  the  absence  of  proof  jf  diligence 
to  support  his  allegation  of  negligence. 
(Id.) 

See  BILL  OF  LADING.    (55  Barb.) 
CONSIGNEE.    (Id.) 

COMMON  COUNCIL. 
See  CORPORATIONS.    (4  Keyes.) 
COMPENSATION. 

See  ATTORNEY.     (3  Keyet.\ 
CONTRACT.    (Id.) 
RECEIVER.    (Id.) 

EXECUTORS  AND  ADMINISTRATORS. 
f41  A.  Y.) 

COMPLAINT. 

1.  The  plaintiff's  complaint  was  ordered 
to  be  made  more  specific,  as  to  the  sec- 
urities or  evidences  of  debt,  whii-.h  he 
holds  against  the  company,  as  owner. 
And  some   portions   of  the   complaint 
were  directed  to  be  suit-ken  out  as  ir- 
relevant or  redundant    (Itamsey  agt. 
Gould,  ante,  b2  ) 

2.  Where   the   defect  of  parties,  if  any, 
appears  upon  the  face  of  the  complaint, 
the  question  can  only  be  raised  by  de- 
murrer.   (Marvin  agt.  Inglit,  ante,  3x!9.) 

See  ALLEGATION  IN.    See  PRACTICE,  (3 

Keyes.) 

DEFECT  OF  PARTIES  TO.   See  PRAC- 
TICE.   (Id.) 

IN   ACTIONS    AGAINST    MEMBERS   OF 
JOINT-STOCK      COMPANIES.  See 

PRACTICE.    (Id.) 
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See  CLOUD  UPON  TITLE.  (40  N.  T.) 
PLEADING.  (Id.) 
PLEADINGS.    (41  N.  T.) 


CONDITIONAL  SALE. 


Set  SALE. 
SALE. 


(40  2V.  T.) 
(412V.  Y.) 


CONDITION. 


1.  A  condition  in  a  deed  that  the  grantee 
his  heirs  and  assigns  shall  not,  at  any 
time,  manufacture,  or  sell,  to  be  usec 
as  a  beverage,  any  intoxicating  liquor, 
or  permit  the  same  to  be  done  on  the 

E remises  conveyed,  unless  the  grantor 
is  heirs  or  assigns,  shall  sell  othei 
land  in  the  same  village,  without  such 
restriction,  or  shall  themselves  manu- 
facture or  sell,  or  permit  on  their  lands 
in  the  same  village,  to  be  manufactured 
or  sold,  such  liquor  to  be  used  as  a 
beverage : 

Held,   a  valid  condition,  not  repugnant 
to  the' grant  ;   and  the  conveyance  im- 
posing forfeiture  giving  a  right  of  re 
entry  to  the  grantor   upoii  breach  of 
the  condition : 

Held,  that  the  grantor  may  recover  in 
ejectment,  upon  proof  of  the  breach, 
without  previous  entry,  demand  or 
notice:  (Plumb  net.  tfubbs,  41  2V.  Y., 
442.) 

Held,  further,  that  a  conveyance,  by  a 
grantor  of  the  plaintiff  of  another"  lot 
in  the  same  village  without  any  such 
restriction,  did  not  prevent  forfeiture 
by  the  defendant,  where  the  grant  by 
the  plaintiff  to  such  other  grantee  con- 
tained such  restriction  ;  and  this,  al- 
though the  restriction  in  the  deed  to 
the  defendant  was  conditioned  upon 
either  the  plaintiff  or  his  assigns  con- 
veying other  premises  without  such 
restriction.  (Id.) 

Held,  also,  that  the  mere  sale  of  a  glass 
of  liquor  upon  another  lot  in  the  vil- 
lage, conveyed  by  the  plaintiff,  in  the 
presence  of  the  plaintiff,  and  without 
objection  by  him,  was  not  such  a 
"permission"  by  him,  as  came  within 
the  meaning  of  that  expression  ia  de- 
fendant's deed.  (Id.) 

See  BOND.     (Id.) 

CONDITION  OF  RE-ENTRY.     (Id.) 

CONDITION   OF  RE-ENTRY. 

1.  One,  who  claims  as  one  of  six  chil- 
dren, the  heirs  of  the  owner  of  a  rent 
charge,  with  a  condition  of  re-entry, 
upon  premises  leased  in  fee,  subject  to 


snch  rent  charge  and  condition  of  re- 
entry, may,  upon  non-payment  of  the 
rent,  maintain  an  action  of  ejectment 
to  recover  one  undivided  sixth  part  of 
the  demised  premises.  ( Cruyer  agt. 
McLawry,  41  2V.  Y.,  219.) 

2.  Such  action  may  be  commenced  with- 
out a  common  law  demand  of  the  rent 
having  been  first  made,  or  a   fifteen 

.  days'  notice  of  intention  to  re-enter 
under  the  act  of  1846,  having  been 
served.  (Id.) 

3.  Hosford  agt.  Bullard,  (39  2V.  Y.,  147.) 
and  Van  Rensselaer  agt  Dennison,  (35 
2V.  Y.,  393,)  referred  to  and  approved. 
(Id.) 

4.  Accordingly,  where  J.    K.,  in   1789, 
leased  in  tee  to  the  defendant's  grantor 
the    premises  in   question,   reserving 
rent,  with  .a  condition  of  re-entry  in 
case  of  non  payment,  and  died  in  '1810 
intestate,    leaving    the    plaintiff    (his 
daughter,)  and  five  other  children,  his 
heirs-at  law : 

Held,  unanimously,  that  she  could  re- 
cover of  the  defendant  in  ejectment, 
on  non-payment  of  the  rent  one  un- 
divided sixth  part  of  the  premises 
leased,  and  that  the  commencement 
ot  the  action  was  a  sufficient  sub- 
stitute for  actual  entry,  or  the  common 
law  demand  of  rent.  (Id.) 

See  CONDITION.    (Id.) 

CONDONATION. 
See  DIVORCE.     (3  Keyes.) 
CONFESSION  OF  JUDGMENT. 

1.  Although  a  married  women  is  not 
bound  by  a  confession  of  judgment 
against  herself,  the  judgment  against 
her  is  not  void,  but  only  voidable.  If 
she  elects  to  permit  it  to  stand,  and  her 
property  to  be  taken  and  sold  under  it, 
no  one  can  object  thereto  except  ex- 
isting judgment  creditors  having  liens 
on  such  property  at  the  time  of  levy 
and  sale.  (Roraback  agt.  iSteibins,  '3 
Keyes,  62.) 

CONFLICT  OF  LAWS. 
See  STATUTE  OF  FRAUDS.    (40  2V.   Y.) 

CONGRESS,  ACTS  OF. 

See  CONSTITUTIONAL  LAW.    (41  2V.  Y.) 

CONSENT. 

WHEN    PRESUMED.    See   PROMISSOKY 
NOTES.     (3  Keyes.) 
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See  OF  CESTUI  QUE  TRUST  —  WHEN  RE- 
QUIRED.   See  TRUSTEES.    (Id.) 

CONSIDERATION. 

1.  The  past  transfer  of  the  plaintff  's  in- 
terest in  a  certain  lot  is  a  good  con 
eideruMon  for  the  defendant's  written 
executory  contract  to  convey  lands  to 
the   plaintiff*.     (  Waring  agt.  Ayres,  40 
JT.   K,  357.) 

2.  Where,  upon  a  sale  of  lands,  at  public 
auction,  for  a  street  assessment,  and 
receipt  of  the  purchase  momey  by  the 
city,  the  previous  proceedings  for  the 
assessment   had    been    irregular   and 
void,  the  purchaser  can  recover  back 
from  the  city,  the  money  paid  by  him 
on  his  bid,  on  the  ground  of  an  entire 
failure    of  consideration.      (Chapman 
agt.  City  of  Brooklyn,,  40  N.  T.,  372.) 

Sembte,  that  the  statute  making  a  seal 
upon  a  contract  only  presumptive  evi- 
dence of  a  consideration  does  not  ap- 
ply to  a  sealed  release  of  all  damages 
for  a  trespass.  In  that  case  the  seal  is 
conclusive  evidence  of  a  consideration. 
(Noble  agt.  Kelly,  40  N.  T.,  415.) 

See  CONTRACT.    (Id.) 
RELEASE.    (Id  ) 
BILLS  OF  EXCHANGE  AND  PROM 

ISSORY  NOTES.     (41  Jf.  Y.) 
LEGACY.     (Id.) 
MORTGAGE.    (Id.) 

3.  The  words  "  for  value  received"  are 
a  sufficient  statement  of  the  considera- 
tion of  a  guaranty,  to  comply  with  the 
requirements  of  the  statute.     (Mosher 
agt.  Hotehiciu,  3  Keyes,  161  ) 

4.  Where  an  assignment  of  an  expect- 
ancy was  made   to  secure  an  existing 
debt,  it  was  held   that  the  instrument 
was  supported  by  a  valid  considera  ' 
tiou.    (iSttvtr  agt.  Eyclesldmer,3  Key  ft, 


See  PROMISE.    (Id.) 

CONSIGNEE. 

1.  Consignees  of  a  carro  of  grain,  who 
are  not  themselves  the  owners  there- 
of, are  only  liable  to  the  owner  of  the 
vessel  for  an  improper  detention  of  the 
boat  at  the  ploce  of  delivery,  arising 
from  their  own  misconduct  or  neglect. 
It  is  their  duty  to  provide,  at  the 
earliest  moment  practicable,  a  place 
ol  storage  ;  and  they  have  no  right  to 
detain  the  carrier  and  his  boat  while 
endeavoring  to  effect  a  sale  of  the 
cargo.  They  are  liable  for  the  dam- 
ages occasioned  by  such  detention. 
(Uuutley  agt.  Dotes,  55  Barb.,  310.) 


2.  if  the  carrier,  after  the  cargo  is  dis- 
charged, settles  with  the  consignees, 
and  gives  his  receipt,  "  in  full  for 
freight  and  charges,"  such  receipt  is 
not  evidence  that  the  claim  for  dam- 
ages was  settled.  The  term  "charges" 
does  not  apply  to  such  a  claim,  but  re- 
fers only  to-  such  expenses  as  the 
master  of  the  boat  has  paid,  and  for 
which  he  has  a  lieu  upon  the  cargo. 
(Id.) 

CONSPIRACY. 

See    ASSIGNMENT    FOR     BENEFIT    OF 
CREDITORS.  (40^.  Y.) 

CONSTABLE. 

1.  A  constable  Is  justified  in  making  an 
arrest   without    warrant,    though     no 
felony  in  fact  has  been  committed,  if 
he  has  reasonable  ground  to  suspect 
that  one   has   been,  and   acts  in   good 
faith,    without  evil   design.      (Burns 
agt.  firlen,  40  N.    Y.,  463.) 

2.  The   members    of    the    metropolitan 
police  force  have,  under  the  metropol- 
itan police  act,  all  the  powers  of  con- 
stables in   this    state,   except   in   the 
service  of  civil  process.     (Id.) 

See  EVIDENCE.    (41  N.  Y.) 
EXECUTION.     (55  Barb.} 
OFFICER.    (Id.) 


CONSTITUTION. 
See  BOUNDARIES.     (3  Keyes.) 

CONSTITUTIONAL    LAW. 

1.  The  act  of  April  27, 1869,  declares  that 
"all  votes  cast  at  any  election  for  any 
person  holding  the  office  of  Police  Com- 
missioner, or  within  thirty   days  after 
he  shall  have  resigned  such  office,  sh*all 
be  void."     Whether  this  statute  is  not 
unconstitutional,  as  depriving  the  peo- 
ple of  the  right  to  choose  anv  person 
to  office  who  is  not  made  inefigible  by 
the  constitution,  or  who  is  a   criminal, 
Quere  !     (Matter  of  John  Foley,  ante, 
356.) 

2.  The  act  of  April  13,  1866,  subjecting 
sales  of  foreign  merchandise   by    bro- 
kers to  taxation,  does    not  contravene 
any  ot  the  sections  of  the  Constitution 
of  the  state  of  New  York,  but  is  in 
conflict  with  provisions  of  the  Consti- 
tution of  the   United  States,  in  so  far 
as   it  imposes   a  dutv   upon   imports. 
(People  agt.  Maring,  3  Keyes,  371.) 

3.  Whatever  may  be  the   right  of  the 
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state  to  impose  a  tax  upon  brokers, 
as  engaged  in  an  avocation  within  the 
state,  the  tax  imposed  by  this  act  is  not 
npon  the  avocation,  but  upon  mer 
chandise,  whether  such  as  has  lost  or 
such  as  still  retains  the  character  of  an 
import,  and  the  Constitution  ot  the 
United  States  prohibits  state  taxation 
of  the  latter.  (Id) 

See  APPEAL.    (40  N.  T.) 
ATTORNEY.     (Id.  ) 
EQUITABLE  ACTION.     (Id.) 

4.  By  an  act  of  the  legislature,  passed 
in  1859,  it  was  provided  that  the  com- 
mon council  of  the  city  of  Brooklyn 
might,  upon  an  application  of  a  ma- 
jority of  the  owners  of  land  in  the 
district  proposed  to  be  assessed  by  the 
act,  apply  to  the  supreme  court,  at 
special  term,  for  the  appointment  of 
three  commissioners,  who  were  au- 
thorized to  contract  wth  the  Long 
Island  railroad  company,  or  its  as- 
signs, to  close  the  entrances  of  their 
tunnel  in  Atlantic  street,  Brooklyn  ;  to 

Kave  the  street  at  its  proper  grade  ;  to 
iv  rails  upon  the  surface  of  the  street 
and  run  horse-cars  from  the  foot  of 
Atlantic  street  to  the  city  line  ;  to  re- 
^nquish  and  surrender  their  right,  to 
use  steam  within  the  city  limits.  In 
compensation  for  this,  the  commission- 
ers were  authorized  to  assess  certain 
property  within  the  vicinity  specified 
m  the  act,  not  to  exceed  $l25,000.(and 
expenses  not  to  exceed  $5,000,,)  which 
the  railroad  company  were  to  receive 
in  full  for  such  change.  Commission- 
ers having  been  appointed  upon  ;i 
petition  of  the  common  council  to  the 
court,  verified  by  the  mayor  of  the 
city,  stating  that  a  majority  of  the 
owners  had  petitioned  under  the  act, 
by  a  further  act  passed  in  1860,  they 
(the  commissioners,/  were  directed  to 
assign  to  the  railroad  company,  or  its 
assigns,  the  assessment  list,  on  con- 
dition that  the  hitter  agreed  to  accept 
such  assignment  in  lieu  of  the  moneys 
to  be  paid  them  under  the  contract, 
and  agreed  to  discontinue  the  use  of 
the  steam  in  the  city,  close  up  the 
tunuel  and  lay  the  railway  ;  and  the 
railway  company,  or  its  assigns,  were 
authorized  to  receive  from  the  persona 
or  owners  assessed  the  sum  assessed, 
and  to  appoint  a  collector  to  collect 
unpaid. 


5.  The  act  of  1859  was  entitled  "an  act 
to  provide  for  the  closing  of  the  en- 
trance of  the  tunuel  of  the  Long  Island 
railroad  company  in  Atlantic  street, 
in  the  city  of  Brooklyn,  and  restoring 
the  street  to  its  proper  grade,  and  for 
the  relinquishmeiit  by  said  company 


of  its  right  to  use  steam  power  within 
the  said  city."  The. title  of  the  act  of 
1860  was  entitled  "an  act  in  relation 
to  the  collection,  payment  and  ap- 
plication of  certain  assessments  in  the 
city  of  Brooklyn." 

6.  The  assignee  of  the  railroad  company, 
the  woik  having   been   done  and  the 
assessment  made,  appointed  the  plain- 
tiff collector  of  the  assessment,  who, 
by  a  further  act  of    the    legislature 
passed  in  1863,  was  empowered  to  sue 
the  persons  assessed  for  amounts  un- 
paid. 

7.  The     plaintiff    having    brought  this 
action  against  the  defendant  as  one  of 
the  owners  assessed,  to   recover  the 
amount  of  his  assessment : 

Held,  that  the  act  of  1859  was  constitu- 
tional and  valid,  as  an  exercise  of  the 
taxing  power,  and  not  of  eminent 
domain.  (I/ilchfeld  agt.  •  Vei-non,  123, 
People  agt.  Lawrence,  41  N.  Y.,  137.) 

8.  It  is  the  settledj  law  of  this  state  that 
the  power  of  taxation  and  apportion- 
ment of    taxation  are  vested   in  the 
legislature,  and  are  identical  and  in- 
separable ;   that  there  is  no  constitu- 
tional restraint  upon  the  exercise  of 
this  power  ;   and  that  it  includes  the 
right  and  power  of  determining  what 
portion  of  a  public   burden  shall   be 
borne  by  any  individual  or  class  of  in- 
dividuals.   MASON,  J.  (Id.) 

9.  It  is  within  the  power  of  the  legisla- 
ture to  impose  a  tax  upon  a  locality 
for  any  purpose  deemed  by  it  proper, 
and  this  power  is  not  restricted  by  the 
constitution.    GROVER,  J. :    (Id.) 

Held,  further,  that  the  title  to  such  act 
embraces  but  one  subject,  which  was 
expressed  in  the  title,  and  is  not  there- 
fore void  within  section  sixteen  of 
article  third  of  the  constitution.  It.  is 
sufficient  that  the  title  express  the 
subject,  and  not  the  provisions  of  the 
act,  or  the  details  by  which  its  pur- 

Sose  is  to  be  accomplished.     (JAMES, 
.,  contra :)  (Id.) 

Held,  further,  that  it  being  provided  by 
the  original  act  imposing  the  assess- 
ment as  a  tax,  that  it  should  be  en- 
forced in  the  same  manner  as  county 
taxes,  as  to  which  parties  assessed 
are  personally  liable,  the  act  of  18(53, 
authorizing  the  plaintiff  to  sue  aud  to 
enforce  such  personal  liability,  was 

•  valid.     (Id.) 

10.  The  constitution  of  the  United  States, 
and  the  acts   of   congress,   declaring 
that  full  faith  and  credit  shall  be  given 
in  each  state  to  the  judicial  procedings 


NEW  YORK  PEACTICE  REPORTS. 


575 


Digest. 


of  every  other  state,  and  the  acts  of 
congress  declaring  that  the  judgment 
of  the  state  courts  shall  have  the  aam< 
faith  and  credit  in  other  states,  a 
they  have  in  the  state  where  they  are 
rendered,  do  not  prohibit  an  inquir; 
by  the  courts  of  this  state,  into  thi 
jurisdiction  of  the  court  of  anothe 
state,  in  which-the  original  judgmen 
was  rendered  ;  nor  an  inquiry  into  ,th< 
right  of  that  court  to  exercise  authority 
over  the  parties  or  the  subject  matter 
nor  an  inquiry  whether  the  iudgmen 
is  founded  upon,  or  impeachable  for 
fraud  ;  and  such  judgment  may  be  in 
quired  into  in  those  respects,  although 
according  to  the  statements  in  the  re 
cord  itself,  the  court  had  acquirec 
jurisdiction,  both  of  the  person  and  the 
subject-matter.  (Kerr  agt.  Ken;  4L 
N.  Y.,  272.) 

See  LEASE.    (Id.) 

Bodes  agt.  Branson,  (41  N.  Y.,  607.) 

11.  It  was  not  the  purpose  of  the  con 
stitutional     provision    declaring    that 
"  the  trial  by  jury  in  all  cases  in  which 
it  has   been  heretofore  used,  shall  re- 
main inviolate,1'  to  enlarge  the  practice 
or  use  of  trials  by  a  jury  of  twelve  men. 
( The.  People  ex  rel.  of  'The  Metropolitan 
.Board  of  Health  agt.  Lane.  55  Barb., 
168.) 

12.  The  legislature  could,  without  vio- 
lence  to  that  provision  of   the   con- 
stitution, give  courts  of  justices  of  the 
peace  jurisdiction  of  actions  in  which 
the   amount    claimed  did  not  exceed 
$100,  other  than  such  as  those  courts 
had  jurisdiction  of  when  the  constwu- 
tion   of    1846  was   being  framed,  or 
when  it  was  adopted,  aud  provide  for 
a  compulsory  trial,  at  the  option  of 
either  party,  by  a  jury  of  six,  of  such 
additional  actions  committed    to   the 
jurisdiction  of  courts  of  justices  of  the 
peace.     (Id.) 

13.  And  the  legislature  could  extend  the 
jurisdiction  of   the  assistant  jrstices' 
courts  in  the  city  of  New   York,  by 
the   name  of  justices    courts  in   that 
city,  as  it  seems  to  have  done,  in  1849, 
by  amending  the  Code-  so  as  to  give 
such   courts    jurisdiction    of    actions 
similar  to  those  of  which   courts  of 
justices  of  the  peace  had  jurisdiction, 
when  the  amount  claimed  did  not  ex- 
ceed $100.  and   provide  for  a  compul- 
sory trial  by  a  jury  of  six  at  the  option 
of  either  party.     So,  too,  the  legisla- 
ture could  and  did,  constitutionally,  in 
the  act.  of  1857,  relating  to  the  district 
courts  of  the  city  of  New  York,  pro- 
vide for  compulsory  trials  by  a  jury  of 
six,  at  the  option  of  either  party,  as  to 
actions  withm  the  jurisdiction  of  such 


courts  in  which  the  penalty  or  penal* 
ties,  debt,  damages  or  amount  claimed 
did  not  exceed  $100.  (Id.) 

14.  A  statute  authorizing  a  trial  by  a  jury 
of  six  in  a  district  court,  in  the  city 
of  New   York,   does  not  violate   the 
constitutional  right  of  a   party  to  a 
trial  of  the   issues  by  a  common  law 
jury  of   twelve   men,   where  it  also 
provides   that  the  defendant  may,  at 
any  tijie  after  issue  joined  aud  before 
the  trial,  remove  the  action  to  another 
court,  where  he  can  have  a  trial  by  a 
jury  of  twelve  men.     (Id.) 

15.  The  act  of  the  legislature,  of  May  4, 
1869,  "in  relation  to  the  fees  of  the 
sheriff  of  the  city  and  county  of  New 
York,  aud  to  the  fees  of  referees  iu 
sales  iu   partition  cases,"  which  pro. 
vides  that  all  judicial  sales  in  that  city, 
except  sales   in  cases  of  partition  or 
where  the  sheriff  is  a  party,  shall  be 
made  by  the  sheriff,  is  plainly  a  local 
bill,  and  therefore,  according  to  section 
16,  article  3,  of  the  constitution,  it  can 
embrace  but  one  subject,  and  that  must 
be  expressed  in  its  title.     And  as  that 
act  does  refer  to  more  than  one  subject, 
the   first    section    is   unconstitutional. 
(Gaskin  agt.  Anderson,  55  Barb.,  259 ) 

16.  The  first  section  relates  to  a  subject 
in  nowise  expressed  iu  the  title  of  the 
act.    It  relates,  not  to  fees,  but  to  the 
manner  in  which  judgments  shall  be 
executed.    It  attempts  to  regulate  and 
change  the  practice  of  the  court,  and 
to  take  away  the  right  to  execute  its 
decrees  according  to  its  own  judgment, 
which   has  prevailed  ever  since   the 
court  of  chancery  had  an  existence. 
(Id.) 

17.  Such  a  radical  change  of  the  practice 
cannot  be  made  under  pretense  of  re- 
gulating the  fees  of  the   sheriff,  and 
under  a  bill,  the  title  of  which  affords 
no  notice  of  any   such   purpose,   bait 
which  simply  relates  to  the  "  fees  of 
the  sheriff.     (Id.) 

18.  The  act  of  the  legislature,  of  May  9, 
18fi7,  amending  the  act   of  April  23, 
1862,    "  to  prevent  animals  from  run- 
ning at  large  in  the   highways,"  and 
creating  a  short  bar  to  actions  arising 
under  the  act  amended,  is  not  in  viola- 
tion, of  section  6,  art.  1,  of  the  con- 
stitution of  the  state,  which  declares 
that  no  person   shall  be  deprived  of 
life,  libertv,  or  property,  wit/tout  due 
process  of  law.     (Fox  ag't.  Duiickel,  55 
Barb.,  431.) 

9.  The  act  of  1862,  which,  in  Bochvell 
agt.  Nearing,  (35  N.  Y..  302,)  was 
held  to  be  unconstitutional,  so  far  as 
it  authorized  the  seizure  aud  sale  of 
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•  property  without -judicial  process,  for 
a  private  trespass,  is,  in  that  respect, 
distinguishable  from  the  act  of  1867, 
amending  the  same.  (/</.) 

CONSTRUCTION. 

1.  Judgment  absolute  for  plaintiff  on  de- 
murrer at  special  term.     Undertaking 
by  defendant  in  this  suit,  on  appeal  to 
general  term,  to  pay  all  costs  and  dam- 
ages upon  such  appeal,  and  the  judg- 
ment also,  if  affirmed  at  general  term. 
Order  at  general  terra  affirming  judg- 
ment, except  that  defendant  have  leave 
to  answer.      Defendant  did  answer, 
and  plaintiff  recovered  judgment  again 
upon   the  issue,   of   fact  thus   joined. 
Action  against  the  defendant  in    this 
suit  on  said  undertaking : 

Held,  that  there  was  no  judgment  of 
affirmance,  hence  no  liability  of  de- 
fendant upon  the  undertaking.  (Pop- 
penhusen  agt.  Seeley,  3  Keyes,  150.) 

OF  CONTRACT.    See  CONTRACT.    (Id.) 
OF  POLICY  OF  INSURANCE.    See  INSUR- 
ANCE.   (Id.) 

OF    WILLS.      See  Orton  agt.   Orion,  3 
Keyes,  486.) 

2.  "  A  statute  made  pro  lono  publico  is  to 
be  construed  in  such  a  manner  that  it 
may,  as  far  as  possible,  attain  the  end 
proposed,  "  and  "all  statutes  made  for 
the  convenience  of  the  public  ought  to 
have  a   liberal  cjnstruction.  "     (Tall- 
man  agt.    Syracuse,    Binghamton   and 
New  York  R..R.  Co..  4  Keyes,  128.) 

3.  Where  the  legislative  intent  is  mani- 
fest, the  letter  of  the  statute  must,  up- 
on the  most  familiar  rules  of  construc- 
tion, yield  to  the  spirit.     (Murray  agt. 
N.  Y.  C.  U.K.  Co.,  4  Keyes,  174.) 

See  DEVISE.     (Id.) 
STATUTES.    (Id.) 
WILLS.    (Id.) 
CONTRACT.     (41  N.  Y.) 
WILL.    (Id.) 

CONSTRUCTION  OP  STATUTES. 

1.  The  enumeration  in  section  471  of  the 
Code,  of  certain  titles  and  sections  of  the 
Revised  Statutes,  which  should  not  be 
affected  by  it,  does  not  warrant  the  in- 
ference tiiat  all  those  on  similar  sub- 
jects, not  so  enumerated,  were  repeal- 
ed. DANIELS,  J.  (Burnham  agt.  On- 
derdonk,  41  N.  Y.,  425J 

See  CONSTITUTIONAL  LAW.    (Id.) 
CONSTRUCTIVE  FRAUD. 
See  VENDOR  AND  VENDEE.    (41  .ZV.  Y.) 


CONTEMPT. 

1.  An  order  to  punish  a  party  guilty  of 
an  alleged  contempt  is  not  embraced 
within  any  of  the  classes  enumerated 
in  the  Code,  as  appealable  to  and  re- 
viewable,  by  this  court.  (N.  Y.  &  N. 
H.  B.E.  Co.  agt.  Kelchum.'A  Keyes,  24.) 

See  CIVIL  AND  CRIMINAL  PROCESS.  (40 

JV.  Y.)  » 
SUPPLEMENTARY  PROCEEDINGS.  (Id.) 

CONTINGENT  INTEREST. 

1.  It  seems  to  be  settled  that  courts  of 
equity  will  support  assignments  of  con- 
tingent interests  and  expectations,  and 
of  things  which  have  no  present  actual 
existence,  but  rest  in  possibility  only  ; 
provided  the  agreements  are  fairly  en- 
tered into,  and  it  would  not  be  against 
public  policy  to  uphold  them.  (Stover 
agt.  Eyclesliimer,  3  Keyes,  620.) 

CONTINGENT  REMAINDER. 

See  REMAINDER.    (41  N.  Y.J 

^ 
CONTRACT. 

1.  A  construction  that  will  giye  an  un- 
limited and  customary  signification  to 
every  part  of  a  contract,  is  to  be  pre- 
ferred.    (Rolker  agt.  Gt.  Western  Ins. 
Co.,  3  Keyes,  17.) 

2.  An  agreement  to   deliver  corn   "  in 
merchantable  order,"  is  to  be  construed 
as  necessarily  implying  that  the  corn 
is  to  be  of  merchantable  quality.    (Ham- 
ilton agt.  Ganyard,  3  Keyes,  45.) 

3.  One  who  uses  words  in  a  deceptive 
and  double  sense,  for  the  purpose  of 
misleading  the  party  with   whom  he 
contracts,   is   bound   by   them   in   the 
sense  in  which  he  intended  them  to  be 
understood.     ( Johnson' a.gt.  Hatkorn,,  3 
Keyes,  126.) 

4.  The  contract  in  a  bill  of  lading  con- 
tained the  following:  "The  property 
is  to  be  delivered  in  like  good  order 
and  conditional  the  portot  New  York, 
dangers  of  the  seas  (hind  carriage  and 
river  navigation,  thieves  and  robbers) 
excepted : 

Held,  that  the  contract  disposed  of  all 
customs  and  practices  by  its  own  terms 
and  was  not  subject  to  modification  by 
proof  of  any  usage  or  custom  in  re- 
ijaxd  to  freights.  (Simmons  agt.  Law, 
3  Keyes.  217.) 

5.  The  defendant  contracted  with  plain- 
tiff to  transport  certain   materials  for 
the  construction  of  a  railroad.     Among 
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these  materials  nothing  was  said  spe- 
cifically al>ont  "  spikes ;"  but  the  plain- 
titT  testified  that  the  defendants'  agent, 
with  whom  the  contract  was  made, 
Bai^r,  "he  would  put  on  an  engine  and 
train  of  cars,  and  do  my  work  for  me." 

Held,  that  the  referee  properly  construed 
this  as  including  all  the  materials  re- 

?uired  by  the   plaintill'  in   his  work. 
Wilton  agt.  -ZVT.  Y.  Ctntral  R.B.  Co., 
3  Keyes,  381. 

6.  Plaintiffs  contracted  with  defendant 
to  deliver  a  quantity   of  cement,   in 
barrels,  subject  to  inspection  of  United 
States  inspector.     Some  three  hundred 
barrels  did  not  pass  inspection,  but  the 
defendants  neither  #ave  notice  to  plain 
tiffs  of  this  fact,  nor  returned  the  ce- 
ment, nor  did  he  in  any  manner  account 
for  the  same.     In  an  "action  to  recover 
the  balance  of  contract  price  for  the 
cement  delivered,  it  was 

Held,  that  it  was  the  duty  of  the  defend- 
ant, upon  refusal  of  the  government 
inspector  to  pass  the  cement,  to  have 
returned  the  same,  or  have  notified 
plaintiffs  of  the  fact,  and  where  the 
same  was  stored  subject  to  their  order. 
Having  neglected  to  do  any  of  these 
things,  he  had  no -cause  of  action  or 
counter  claim  against  plaintiffs,  upon 
the  ground  that  tne  cement  did  not 
pass  inspection.  (Dela/Uld  agt.  De 
Grauw,  3  Keyes,  467.) 

7.  It  is  the  duty  of  a  party  who  proposes 
to  disaffirm  as  fraudulent,  a  contract 
entered  into  by  himself,  his  partner  or 
agent,  to  do  so  nt  onc-e  upon  discovery 
of  the  fraud.     It  will  not  do  to  await  a 
possible  beneficial  issue  from  the  con- 
tract, and  to  repudiate  it  only  when 
the  danger  of  loss  to  himself  becomes 
imminent.     (Bnux  agt.  Davenport,   3 
Keyes,  17-2.) 

6.  A  verbal  agreement  to  purchase  mer- 
chandise, exceeding  fitly  dollars  in 
value,  and,  further,  that  an  existing 
debt  of  the  seller  to  the  purchaser 
should  be  applied  as  a.  payment  upon 
the  price,  does  not  take  the  transaction 
out  of  the  statute  of  frauds.  The 
agreement  is  wholly  void,  the  verbal 
understanding  that  "the  debt  should  be 
applied  in  payment,  not  being  a  pay- 
ment at  the  tiuie  of  making  ine  con- 
tract, within  the  last  clause  of  section 
3,  2  It.  S.,  136.  (Maltice  agt.  Allen,,  3 
Keyes,  492.) 

SPECIFIC  PERFORMANCE  OF.  See  Tom- 
Union,  agt.  MUler,*3  Keyes,  517. 

9.  Plaintiff's  intestate  contracted  with 
the  defendant,  the  nominal  but  not  the 
real  owner  of  the  bark  Peyioua,  to 

You  XXXIX. 


take  charge  of  her  on  a  voyage  to 
Australia  and  return,  for  which"  servu-e 
the  defendant  agreed  to  pay  him  $150 
•for  each  month  during  the  outward 
and  return  voyage.  The  vessel  wna 
damaged  at  sea,  abandoned  to  the  un- 
derwriters, advertised  for  sale,  and  the 
voyage  discontinued,  and,  as  found  by 
the  jury,  without  fault  on  the  master's 
part.  In  an  action  against  the  defend- 
ant to  recover  the  wages  of  the  cap- 
tain, fpom  the  time  of  sailing  until  bin 
return  to  New  York,  it  was 

Held,  that  the  defendant,  though  not 
liable  as  owner,  was  liable  upon  bis 
contract,  which  placed  him  in  tne  rela- 
tion of  surety  for  the  owners.  (Jenkint 
agt.  W/ieeler,  3  Keyes,  645 ) 

10.  That  the  recovery  must  be  confined 
to  tliH  period  during  which  the  captain 
performed  services  as  master,  that  is, 
until  his  abandonment  of  the  vessel. 
(Id.) 

11.  For  discnssion  of  the  question,  not 
raised  upon  the  trial,  hence  not  avail- 
able to   the   defendant,    whether  the 
contract  was  not  entire  and  indivisible 
requiring  specific  performance  by  plain- 
tiff before  a  recovery  could  be  had, 
bee  opinion.     (Id.) 

12.  Under  an  agreement  to  execute  and 
deliver  a  proper  deed,  for  the  convey- 
ing and  assuring  the  fee-simple  of  cer- 
tain  real  estate,  free  from  all  incum- 
brances  except  mortgages,  as  set  forth 
in   the   agreement,    the    Vtndee    wa§ 
ready  and  willing,  on  his  part,  to  com- 
ply with  the  conditions  of  the  contract 
upon  the  day  named  therein  ;  but  th« 
vendor  was  unable  to  convey  said  real 
estate  free  from  all  incuuibrances,  ex- 
cept those  named  in   the   agreement, 
the  same  being  then  and  afterwards 
incutubered  with  liens  and  charges  for. 
taxes  and  assessments.     Upon  an  no 
tion   by   the   vendee,    to   recover  the 
amount  paid  by   him  as  part  of  the 
purchase  money  under  said  agreement, 
it  was 

Held,  that  the  existence  of  these  incnm- 
braiu-es,  at  the  time  fixed  for  the  exe- 
cution and  delivery  of  the  deed,  was  H 
breach  of  the  agreement  on  the  part  gf 
the  vendor.  "The  plaintiff  wsis  under 
no  obligation  to  pay  his  money  to  the 
vendor,  and  trust  to  a  remedy  by  ac- 
tion for  damages,  in  case  the  hitter 
should  fail  to  remove  the  incnnibnuiceb. 
(Moratiye  agt.  Morris,  3  Keyes,  48.) 

13.  Where  a  contractor  has  neglected  or 
refused  to  complete  his  conirnct  in  :\ 
material  point,  it  does  not  follow  thitt 
the  owner  waives  its  performance  by 
taking  poeoessiou  of  and  occupying  the 
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building  in  its  defective  condition. 
(Heed  agt.  Board  of  Education,  City 
nf  Brooklyn,  3  Ke.yet,  105  ) 

14.  Where  the  defendant,  -when  called 
upon  to  fulfill  his  contract   with  the 
party  with  whom  it.  was  made,  refuses 
to  fulfill  it,  and  declared  that  he  will 
not  and  does  not  intend  to  fulfill  on 
bis  part,  the  other  party  is  thereby  ex- 
cused from  a  tender  of  performance  on 
his  part.     (Sears  agt.  Conover,  3  Keyes, 
113.) 

15.  His  right  of  action  against  the  de- 
fendant, is  assignable ;  and  his  assignee 
may  recover  the  damages  consequent 
upon  such  breach.     (Id.) 

16.  A  vendee  who  accepts  a  conveyance 
in  pursuance  of.  an  oral  agreement,  is 
bound  on  his  part  to  comply  with  the 
terms   of  such   agreement,    though  it 
might  otherwise  have  been  invalid  un- 
der the  statute  of  frauds.      (Johnson 
agt.  Halliorn,  3  Keyes,  126.) 

17.  An   undertaking  to    transfer    bank 
stock,  to  the  amount  of  $5,000,  in  pay- 
ment for  a  purchase,  is  not  satisfied  by 
a  transfer  of  half-paid    stock   to   that 
nominal  amount,  when  it  is  accepted 
on  the   supposition,    fraudulently   in- 
duced by  the  assignor,  that  the  certifi- 
cate represented  full-paid  stock.    (Id.) 

18.  Thongh  the  language  of  a*  stock  cer- 
tificate may  be  such  as  to  put  the  trans- 
feree on  inquiry,  he  is  not  chargeable 
with  negligence,  if  he  makes  inquiry 
of  the  assignor,    who,    knowing  the 
truth,  deceives  him.     (Id.) 

19.  The  surrender  of  an  instrument  creat- 
ing an  obligation,  if  fraudulently  pro- 
cured by  the  obligor,  does  not  extin- 
guish th'e  obligation.     (Id.)   • 

20.  An  executory   agreement,  whether 
written  or  oral,  is  not  merged  in  a  sub- 
sequent writing  by  way  of  partial  ex- 
ecution, unless  the  latter  is,  accepted 
in  substitution  or  in  full  pertormance 
of  the  original  contract.     (Id.) 

OK  INSURANCE.      See  INSURANCE.      (3 

Keyes  ) 
Set   EVIDENCE.    (Id.) 

AGREEMENT.    (4  Keyes,) 
LIEN.     (Id.) 

31.  The  defendant  signed  and  delivered 
to  the  plaintitf,  the  following  instru- 
ment:  ''In  consideration  of  Tunis  S. 
Wai-ing's  (the  plaintitf 's)  interest  in 
house  and  lot  234  Navy  Street,  Brook- 
lyn, purchased  by  me  I  agree  to  deliver 
.to  said  Waring,  two  lots  owned  bv  me 
in  1  IGth  street.  New  York,  between  8th 
and  'Jtii  avenues  said  lots  being  xlo  feet 


front,  by  about  75  feet  deep.  August, 
1868.  "  In  an  action  for  specific  per- 
formance : 

Held,  that  the  contract  was  neither,  void 
for  ambiguity  and  uncertainty,  nor  on 
account  of  only  a  past  consideration 
being  expressed,  but  was  valid  and 
•would  be  specifically  enforced,  by  com- 
pelling a  conveyance  by  the  defendant 
to  the  plaintiff',  "of  the  two  lots  the  de- 
fendant actually  owned  on  llfith  street, 
between  8th  and  9th  avenues.  (  War- 
ing agt.  Ay  res,  40  N.  T.,  357.) 

22.  Parol  evidence  in  such  a  case,  to  iden 
tify  the  tv.'O  lots  owned  by  the  defend- 
ant at  the   place   specified,  is  admissi- 
ble.    (Id.) 

23.  Where  upon  a  contract  for  the  man- 
ufacture of  an  article  of  a  particular 
quality,  the  article    delivered  is  so  de- 
fective as  to  authorize  the  purchaser  to 
decline  to  accept  it,  he  may,  after  the 
tender  of  it  to  the  vendor  and  his  refu- 
sal to  receive  it  back,  sell  it  at  the  best 
price  he  can  obtain,   without  notice  to 
the  defendant  of  the  time  and  place  of 
sale.     Per  MASON,  J.     ("DANIELS.  J., 
contra.)     Messmore  a<*t.  New  York  Shot 
and  Lead  Co.,  40  N.  T.,  42'-}.) 

24.  A  false  or  erroneous  addition  in  an 
instrument  of  transfer  will  not  be  con- 
strued to  defeat  or  vitiate  the  opera- 
tion of   a  previous  clause  fully   and 
sutficiently  describing  the  property  in- 
tended to  be  transferred.    ( Turner  agt. 
Jaycox,  40  N.  T.,  470.) 

25.  A  contract,  under  seal,  made  by  the 
grantor  of  land,  at  the  time  of  his  con- 
veyance of  it,  by  which  he  covenants 
wirh  the  purchaser  ihat  the  land  will 
be  worth   six  dollars  an  acre  in  six 
years,  and  that,  if  the  purchaser  then 
so  elects  he  will  then  take  it  oft  his 
hands  at  that  price,  is  not  within  the 
statute    of    frauds   with   reference   to 
contracts  for  the  sale  of  land,  and   is 
binding  and  valid.    (Barrellnat.  Moot. 
40  N.  Y..  496.) 

26.  The  seal  sufficiently  imports  a  con- 
sideration to  sustain  its  validity.    (Id.) 

27.  Where,   previous   to  a   conveyance 
with    warranty,    an    assessment   has 
been  completed,  assessing   to  the  ven- 
dors the   property  conveyed,  and  sub- 
sequently, while   the   purchaser  is  in 
possession  under  his  conveyance  the 
tax  is  laid  by  the  board  of  supervisors, 
upon  the  premises  under  such  assess- 
ment : 

Held.  (T/orr,  J.,  dissenting,)  that  upon 
an  agreement  between  the  parlies,  by 
which  the  vendee  paid  the  tax  but 
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•was  to  be  repaid  by  the  vendor*,  "  in 
case  they  were  legally  liable  to  pay 
it,"  the  former  can  maintain  an  ac- 
tion against  the  latter  for  the  amount. 
(Riuidell  agt.  Lakey,  40  N.  Y.,  513.) 

!28.  A  contract,  the  consideration  of 
which  is  that  one  of  the  parties  there- 
to would  give  "  all  the  aid  in  his 
power,  spent  snch  reasonable  time  as 
may  be  necessary,  and  generally  use 
his  utmost  influence  and  exertions  to 
procure  the  passage  into  a  law"  of  a 
bill  introduced  into  the  legislature,  is 
void,  as  against  public  policy,  and  will 
not  be  enforced.  Such  contracts  tend 
to  subject  the  legislature  to  secret,  im- 
proper and  corrupt  influences.  (Mills 
agt.  Poison,  40  N.  Y.t  543J 

See  ASSIGNMENT  FOR  CKEDITORS.  (Id.) 
CHARTER  PARTY.*   (Id.) 
DAMAGES.    (Id. ) 
DEBTOR  AND  CREDITOR.    (Id.) 
TENDER.    (Id.) 
VENDOR  AND  VENDEE.    (Id.) 

32.  Where,  upon  a  conveyance  of  city 
lots,  and  the  execution  by  the  pur 
chaser  ot  a  bond  and  mortgage  to 
secure  the  purchase  money,  at  the 
same  time,  as  a  part  of  the  same  transac- 
tion, a  written  agreement  is  entered 
into  between  the  parties,  with  re- 
ference to  the  erection  by  the  pur- 
chaser of  certain  buildings  upon  the 
lots  conveyed,  and  ihe  release  from 
the  lien  of  the  mortgage,  by  the  ven- 
dor, of  certain  portions  of  the  property 
built  upon,  iu  an  action  to  foreclose 
the  mortgage,  damages  sustained  by 
the  mortgagor  from  a  breach  of  any  of 
the  expressed  or  implied  covenants  ot 
the  mortgagee  in  such  agreement  may 
be  set  up  as  a  counter-claim  under  the 
Code,  and  recouped.  MURRAY,  J. 
(Sandford  agt.  Travers.  40  A'.  Y.,  140.) 

S3.  But,  where  the  agreement  recites 
the  giving  of  the  conveyance,  and  that 
a  portion  of  the  security  of  the  pur- 
chase money  is  to  consist  of  buildings  to 
be  erected  upon  the  lots  by  the  pur- 
chaser, and  the  purchaser,  in  considera- 
tion of  the  premises  (i.  e.,  the  giving  of 
the  deed,  and  that  a  part  of  the  secur- 
ity for  the  purchase  money  is  to  con- 
sist of  buildings  to  be  erected  by  him,) 
agrees  to  erect  buildings  in  the  manner 
aiid  within  the  time  particularly  speci- 
fied, and  the  vendor  agrees,  upou  their 
completion,  to  release  a  portion  of  the 
lots  so  built  upon  from  the  lieu  of  the 
mortgage,  it  cannot  be  inferred  from 
the  contract  that  the  vendor  intended 
to  incur  any  further  responsibility 
than  that  strictly  arising  from  the 
covenants  in  his  deed.  In  such  a  con- 
tract no  covenant  will  be  implied  up- 


on the  part  of  the  vendor,  that  the 
premises  should  be  in  a  suitable  con- 
dition to  build  upon  at  the  time  the 
purchaser  is  required  to  proceed  with 
the  building,  or  open  to  his  occupation. 
(Id.) 

29.  It  seems,  that  in  all  cause?  of  action 
arising  npon    contracts  made  by  ex- 
ecutors or  administrators,  tlie  claim  is 
against  the  executor  or  administrator 
personally,  and  not  against  the  estate, 
and    the  judgment  must   be  de  lionis 
propriis ;  and   such  causes  of    action 
connot  be  united  with  causes  of  action 
arising  upon  the  contract   of  the  de- 
ceased.    HUXT,   Ch.  J.     (Ferrin,  agt. 
Afyrick,  41  N.   Y.,  315  ; 

30.  The  court  may  be  assisted  in  the  in- 
terpretation of -a  written  contract,  by 
proof  of  the  surrounding  facts  as  they 
existed  at  the   time  of   its  execution 
and  delivery.     (Griffiths  &K\,.  Harden- 
beryh,  UN.    Y.,  464.) 

31.  A.  let  a  farm  to  his  grandson  B.,  the 
plaintiff,  during  the  life  of  the  lessor, 
on  condition  that  the  lessee  should  oc- 
cupy the  place,  and  the  lessor  to  have 
possession  of  a  portion  of'the  house  on 
the  premises,   and  the  lessee  to  do  all 
the  work,  and  to  have  two-thirds  of 
the  produce,  and  the  lessor  one-third  ; 
the  farm  to  belong  to  the  lessee  on  the 
death  of  the   lessor.     It   was  further 
agreed,  that  the  lessor  should  make  a 
will  devising  the  farm  to  the  lessee, 
free  of  incumbrance.    A.  subsequently 
conveyed  the  premises  to  the  defehdaut, 
and  took  a  mortgage  back  for  the  pur- 
chase money  which  he  assigned  to  hia 
daughter,  the    defendant's   wife,   and 
died  without  making  a  will.     In   an 
action  brought  by  the  plaintiff  to  com- 
pel the  defendant  to  convey  the  prem- 
ises : 

Held,  that  the  lease  was  not  within  the 
prohibition  of  the  section  of  the  con- 
stitution, forbidding  the  leasing  of 
agricultural  lands  for  more  than 
twelve  years.  To  bring  a  lease  with- 
in that  section,  it  must  reserve  lent,  as 
rent  payable  at  stated  periods  A 
grant  or  lease  of  land  for  lite,  or  for  a 
long  term  ot  years,  for  a  specified  con- 
sideration, whether  payable  in  in- 
stalments, or  at  one  time,  is  not  such 
a  lease,  and  that  an  agreement  ou 
good  consideration,  and  without  fraud 
or  undue  influence,  to  devise  land,  id 
valid  and  will  be  enforced  by  com- 
pelling a  conveyance  from  heirs  of  the 
promissor  or  purchasers  with  notice 
from  him  in  his  lifetime  :  (Pa,rsM  agt. 
Stryker,  41  X.  Y.,  480.) 

Held,   therefore,   that  the   action  could 


580 


NEW  YOKK  PRACTICE  REPORTS. 


Digest 


be  maintained,  and  that  the  defendant 
must  convey  the  farm  to  the  plaintiff. 
(Id.) 

Set  BOND.     (Id.) 
BROKER.     (Id.) 
CAUSE  OF  ACTION.  (Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Id.) 

LEGACY,    (Id,) 
TRUSTS  AND  TRUSTEES.    (Id.) 


CONTRACTS  PAYABLE  IN  COIN. 

See  Rhodes  agt.  Branson.  (41  N.  Y.,  607.) 

CONVERSION. 

1.  A  wrongful  detention  of  personal  prop- 
erty, is  'itself,  a  conversion  of  it,  which 
authorizes  an  attachment  to  issue  un- 
der the  Code  "  for  the  wrongful  con- 
version of  properly,"  But  in  no  other 
action  of  tort  can  an  attachment  issue. 
(Barry  agt.  Fisher,  ante,  521.) 

See  BROKER.     (41  N.  Y.) 

CONVEYANCE. 

1.  Conveyance  by  A.   to   B.,  with   ac- 
knowledgment of  receipt  of  purchase- 
money,  but  without  payment  in  fact 
of  any  part  thereof.     Subsequent  con- 
veyance of  same  premises  by  A.  to  his 
father,  A.  sen.,  with  acknowledgment 
as  before,  and  proof  of  part  payment, 
also  proof  of  notice  to  A.,  sen.,  of  prior 
conveyance.     Conveyance  by  A.  to  A. 
Ben.,  hrst  recorded.     Subsequent  con- 
veyance by  A.,  seii.,  to  C. 

Held,  that  conveyance  tp  B.  was  good 
and  valid,  and  nowise  impaired  by 
non-payment,  for  which  B.  was,  of 
course,"  liable.  (Ki>uj  agt.  Steele,  3 
Keyes,  450.) 

2.  Conveyance   to  A,,  sen.,  being  with 
notice  to  him  of  prior  conveyance  toB., 

r  was  a  fraud  upon  the  rights  of  B.  A., 
Ben.,  was  a  purchaser  for  value,  as 
proved,  but  not  in  good  faith,  (Id.) 

3.  Had  A.,  sen.,  purchased  without  no- 
tice of  previous  conveyance,  his  deed, 
being  first  recorded,  would  have  ac- 
quired  priority   over   that  of  B.,  but 
this  was  defeated  by  evidence  of  his 
purchase  with  notice  of  conveyance  to 
B.     (Id.) 

See  RELIGIOUS  CORPORATION.  (3  Keyes.) 

4.  Where  an  estate  in  fee  of  one  undi- 
vided half  of  certain  premises,  and  a 
life  estate  in  the  other  undivided  half 
of  the  same,  with  remainder  over  in 


fee  to  the  heirs  of  the  devisee  of  the 
life  estate,  a.tv>  united  in  the  same  per- 
son, who  conveys  the  same  (in  fee)  ill 
parcels  from  time  to  time,  expressly 
excepting  the  prior  from  the  operation 
of  the  subsequent  conveyances;  upon 
application,  after  the  decease  of  the 
devisee  for  life,  of  one  of  the  remainder 
men  of  the  life  estate  for  a  partition  of 
the  estate  according  to  the  terms  of  the 
devise,  effect  will  be  given  to  the  earlier 
as  against  the  latter  conveyances,  so 
as  to  secure  to  the  holders  under  the 
former,  so  far  as  practicable  f  hen  titles 
in  fee.  And  where,  in  such  a  case,  a 
partition  is  found  to  be  impracticable, 
and  a  sale  is  decreed,  the  lands  must  be 
sold  in  the  inverse  order  of  alienation. 
In  other  words,  full  effect  must  be 
given,  so  far  as  possible,  to  the  earlier 
conveyances,  in  preference  to,  or 
priority  over,  the  last  conveyance,  so 
as  to  secure  to  the  grantees -under  the 
earlier  conveyances  a  fee  in  the  land 
conveyed  to  them  ;  for,  by  those  prior 
conveyances,  the  grantors  were  bound 
and  whoever  took  conveyances  from 
them  thereafter  were — in  respect;  of 
one  half  the  lands  held  in  fee — pre- 
cluded from  demanding  that  those 
earlier  deeds  should  not,  as  oetweeu 
the  grantees  therein  and  themselves, 
operate  according  to  their  purport. 
(  Warfield  agt.  Crane,  4  Keyes,  448.) 

REQUISITES  or  VALID.    See  TITLE.  (Id.) 
WHAT  CONSTITUTES  DELIVERY  so  AS  TO 

EFFECT.    See  SALE.     (Id  ) 
See  DEED.     (41  N.  Y.) 

CONVICT. 

1.  Service  of  legal   process  upon  a  con- 
vict in  a  state  prison  is  regular  and  val- 
id to  confer  jurisdiction.     (Davis  agt. 
Duffie,  3  Keyes,  606. ) 

2.  The  statute  which  "  suspends  all  civil 
rights  of  the  person  "  sentenced  to  the 
state  prison,  does  not  suspend  the  rights 
of  others  against  him  ;  he  may  be  sued 
and  the  suit  against  him  be  prosecuted 
to  judgment.     (Id. ) 

CORPORATION   COUNSEL. 
See  NEW  YORK  CITY.    (3  Keyes.) 
CORPORATIONS. 

1.  Where  the  common  council  of  a  city 
has,  by  resolution,  authorized  a  private 
citizen  to  construct  a  drain  from  his 
premises,  beneath  the  street,  to  Con 
nect  with  a  public  sewer,  provided  the 
Banie  is  done  under  the  direction  of  p. 
proper  city  officer,  it  is  the  duty  of  the 
corporation  to  send  a  proper  aud  com- 
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petent  person  to  oversee  the  work  ;  am 
if,  bv  the  neglect  of  this  precaution,  the 
work  is  improperly  done,  and  ;i  party 
sustains  injuries  in  consequence  of  this 
negligence,  to  which  he  is  in  no  respect 
contributory,  the  citv  is  liable  for  the 
damages  resulting  frotfl  such  injury. 
(  Wendell  agt.  Mayor  &c  of  Troy,  4 
Key  ex,  261.) 

2.  The  construction  of  a  sewer  or  drain 
in  a  public  street, under  the  authority  of 
the  corporation,  ia  not  an  unlawful  act; 
and  the  corporation  is,  therefore,  liable 

•  only  for  faults  or  negligence  in  the  con- 
K: ruction  of  the  same,  whereby  inju 
ries  are  sustained.  (Id) 

3.  It  will  not  relieve  the  corporation  from 
liability,  that  there  is  no  external  indi- 
cation   of  imperfection    in    the    work 
which  diligence  could  discover,  provi- 
ded the   street  is   proven  to  be  in  fact 
unsafe.     (Id..) 

RAILROAD.    See  RAILROAD  COMPANIES- 

(Id.) 
See  INSOLVENT  CORPORATIONS.    (Id.) 

INSURANCE  COMPANIES.     (Id%) 

PLEADINGS.     (40  N.  Y.) 

RAILROADS.    (Id.) 

3.  It  has  long  lieen  settled  that  a  corpora- 
tion is  a  citizen  of  the  state  creating  it, 
within   the   meaning  of  the  judiciary 
act  of  congress.    Such  corporation  does 
not  loose  that  citizenship   by  appoint- 
ing an   attorney  in  another   state,   in 
compliance    with    its    statutes,    upon 
whom  process  may  be  served,  and  do- 
ing business  in  such  state,  under  a  cer- 
tificate of  officers  thereof,  authorizing 
it  to  transact  business   therein  subject 
to    v'isitorial     powers.       (Stevens   asrt 
Pluenix  Insurance   Co.,  41  N.  Y.,  149.) 

4.  Accordingly,  a  (lie  insurance  company, 
organized  under  the  laws  of  the  state 
of  Connecticut,  and  having  its  princi- 
pal office  therein,  but  doing  business  in 
this  state,   under   our  statutes,   is,   on 
being  sued  in  our  courts,   entitled  to  a 
removal  of  the   cause   to   the   United 
States  court.     (Id ) 

See  STOCKHOLDERS.    (Id.) 

COSTS. 

1.  The  Code.  ($  371,)  allowing  eott.i  to  the 
appellant  on  appeal  from  a  justices 
judgment,  ''provided  however  that  the 
appellant  shall  not  recover  costs  unless 
the  judgment  appealed  from  be  revers- 
ed on  such  appeal,  or  be  made  more 
favorable  to  him,  to  the  amount  of  at 
least  ten  dollar*."  does  not,  authorize  the 
allowance  of  interest  m\  the  former  ver 
diet,  iu  estimating  the  difference  be- 


tween that  and  the  latter  yerdici.,  in 
settling  the  costs.  ( Humixton  agt. 
Ballard,  ante,  93.) 

2.  That,  is.  if  the  plaintiff  recovers  $80, 
in  the  justices  court,  and  in  the  county 
court  recovers  $75,  the  plaintiff  is  enti- 
tled to  costs,  although,  if  the  intere*t 
Was   added  to  the  recovery   of  $80,  it 
would  make  the  amount  of  ihe  last  re- 
covery more  than  $10,  less  favorable  to 
the  plaintiff.    (The  case  of  Baldwin  ag. 
Jfromi,  37  Hnw.,  385,   not  concurred  in, 
on  tkis point).     (Id.) 

3.  Where  the  defendants  exceptions  have 
been   ordered,   without  authority,  by 
the  county  court,  to   be   heaid   m  the 
first  instance  at  the  general  term  of  the 
supreme  court,  the  plaintiff  is,   never- 
theless, entitled  to  his  costs  in  the  gen- 
eral term,  except  a  term   fee  of  $7, 
where  he  succeeds  on  the   final  result. 
(Id.) 

4.  Costs  on   appeal  may  be  awarded  to 
the  prevailing  party  on  a  common  law 
certwrari.        (The    People    agt.     Van, 
A  Is  ty  ne,  3  Keyes,  35.) 

5.  The  right  to  give  or  withhold  ccstg  to 
a  party  in   equity   cases  rests  in   the 
discretion  of  the  court,  and  such  dis- 
cretion it  is  not  the  province  of  this 
court  to  direct  or  control.    (Staiger  agt. 
Schidtz,  3  Keyes,  614.) 

6.  The  giving  or   withholding  of  costs 
being  in  the  discretion  of  the  referee, 
this  court  will  not   attempt  to  control 
that   discretion,  except,  iu  case  of  its 
palpable  abuse.       ( Barker  ayt.   White, 
3  Keyes,  617. 

See  APPEAL.    (41  F.  Y.) 

DISCONTINUANCE  OF  ACTION.    (Id.) 
WILL,     (Id.) 

COUNSEL. 

See  ADVICE  OF  COUNSEL.    (4  Keyet.) 

COUNSEL  PEES. 

See  EXECUTORS  AND  ADMINISTRATOR. 
(41  iV.  Y.) 

COUNTER  CLAIM. 

See  NEGLIGENCE.  (3  Keyet,) 
PRACTICE.     (4  Keyes.\ 
CONTRACT.    (41  2?.  Y.) 

COUNTY  CLERK. 

I.   The  county  clerk  is  required  to  keep  a 
uilicieu:  number  of  competent  ueutch- 
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ere  in  his  office,  and  to  certify  to  the 
correctness  of  the  searches :  and  he 
will  be  liable  for  all  damages  resulting 
from  inaccuracies  or  mistakes  in  his 
return.  But  if  a  party  bought  no  prop- 
erty, or  parted  with  nothing,  by  rea- 
e6n  of  the  erroneous  return,  he  can 
claim  no  damages  thereior.  Where 
damage  accrued  to  the  party  from  the 
non-payment  of  the  judgment,  and  not 
from  a  mistake  in  the  search,  the  clerk 
will  not  be  liable.  (Kimball  agt.  CWt- 
nolly,  3  Keyes,  57. ) 

COUNTY  COURT. 

1.  A  county  judge  has  no  power  to  make 
an  order  for  the  examination  of  a  third 
party,  under  §  292,  &c.,  of  the  Code, 
in  proceedings   supplementary  to  exe- 

,/  cutiou,  upon  a  judgment  recovered  in 
the  supreme  court,  unless  an  execu- 
tion has  been  issued  npou  the  judgment 
to  hit  county.  ( Terry  agt.  Hultz,  ante,. 
169.) 

2.  The  fact  that  an  execution  has  been 
issued  to  an  adjoining  county,   where 
the  judgment  debtor  resides,  d£es  not 
alter  the  case.     (Id.) 

3.  There  is  no  provision  of  law  author- 
izing the  county  court  to  review,    on 
motion  or  otherwise,  the  proceedings  of 
a  special  county'judge  in  proceedings 
supplementary  to  execution.  The  Code 
(§  349)  provides  for  a  review  of  such 
proceedings  by  appeal  to  the  supreme 
court.   -If,  therefore,  the  county  court 
had  heard  the  motion  and  set  aside  the 
proceedings,  its  order  would  have  been 
simply  a  nullity.     (Lewis  agt.  Pe.nf.dd. 
ante,  490.) 

COURTS. 

See  SESSIONS  COURT.    (41  N.  T.) 

COURT  OF  CHA'NCERY  CASES. 
<S'«e  APPEAL  REVIEW.    (3  Keyes.) 

COURT  OF  SPECIAL  SESSIONS. 

1.  A  court  _  of  special  sessions  is  a  court  of 
limited  jurisdiction;  it  has  no  jurisdic- 
tion but  what  is  given  by  statute;   its 
record  or  minutes  must  show  affirma- 
tively that  it  has  juristiction,  and  no 
presumption  will  be  indulged  in  favor 
or  support  of  such  jurisdiction.     (  Peo- 
ple agt.  Halon,  ante,  454.) 

2.  The  court  cannot  acquire  jurisdiction 
to  try  a  prisoner  for  au  ofteiise,  unless 


it  appear  affirmatively  in  the  proceed- 
ings had  before  trial,  that  the  prisoner 
expressly  waived  his  right  to  a  trial  by 
jury.  It  will  not  do  to  ask  the  prisoner 
if  he  elects  to  be  tried  by  the  court  of 
special  sessions,  but  the  question  must 
be-  clearly  put  to  him,  if  he  waives  a 
trial  by  jury;  and  after  answering  yes 
or  no,  that  fact  must  appear  clearly  and 
affirmatively.  (Id.) 

3.  Even  if  the  return  of  the  special 
sessions  shows  that  the  question  had 
been  put  to  the  prisoner,  whether  he 
had  waived  a  trial  by  jury  or  not,  he 
has  a  right  to  traverse  snch  a  return 
and  show  its  falsity — the  court  not 
being  a  court  of  record.  ( Id) 

COVENANT. 

See  ASSESSMENTS.     (40  2f.  Y.) 

IMPLIED  COVENANTS.    (41  N.  Y.) 

CREDITORS. 

Or  INSOLVENT  CORPORATIONS.  See  AC- 
TION. (3  Keyes.) 

OF  HUSBAND.  'See  HUSBAND  AND  WIFE. 
(Id.) 

CRIMINAL  LAW. 

See  INDICTMEMT.     (40  N.  Y.) 
MURDER.     {Id.) 
SUBORNATION  OF  PERJURY.     (Id.) 

1.  On  the  trial  of  an  indictment  at  a 
court  of  sessions,  it  is  error  if  one  of 
the  justices  of  sessions,  who  sat  during 
the  einpanneling  of  the  jury  and  a 
portion  of  the  trial,  abandons  the 
bench,  and  a  justice  of  the  peace,  by 
the  direction  of  the  county  judge, 
takes  his  place,  and  the  trial  proceeds. 
(Blend  agt.  The  People,  41  N.  Y., 
604.) 

'2.  A  conviction  upon  a  trial  where  such 
substitution  has  taken  place  is  irregu- 
lar, and  will  be  reversed.  (Id.) 

See  EVIDENCE.    (Id.) 
FELONY.     (Id.) 
INDICTMENT.     (Id.) 
MURDER.    (Id.) 
RAPE.    (Id.) 
WITNESS.     (Id.) 

3.  The  supreme  court  will  now  review, 
on  certwrari,  proceedings  taken  against 
an  individual  as  a  disorderly  person, 
under  the  act  of  April  17,  18(50,  •' iu 
relation  to  police  and  courts  in  the  city 
of  New  York,  (Laws  of  1860,  1007.) 
for  threatening  to  abandon,  and  abau 
doning  his  wife.  Section  4  of  tha» 
act  provides  that  any  appeal  from,  01 
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amendment  to,  an  order  made  by  a 
magistrate,  in  such  proceedings,  shall 
'•  be  exclusively  for  the  action  of  the 
court  of  special  sessions,"  And  if 
tbat  court  refuses  to  entertain  jurisdic- 
tion, in  Kin-ii  a  case,  it  may  be  com- 
pelled bv  mandamus  to  do  so.  (Matter 
of  Hook;' K>  Barb.,  257.) 

4  A  prisoner,  on  the  trial  of  an  indict- 
ment, has  a  right  to  insist  that  the 
conviction  of  a  witness  called  in  hia 
behalf,  of  a.  penitentiary  offense,  if 
proved  at  ail,  be  proved  by  the  record 
of  conviction.  (Matter  of  Heal,  55 
Barb.,  186.) 

5.  A  witness  cannot  be  asked  whether 
he  has  been  convicted  and  sentenced 
to  the  penitentiary,  although  he  does 
not  himself  object.    Even  on  the  cross- 
examination  of  the   witness,  his  con- 
viction of  the  crime  cannot  be  proved, 
by  way  of  impeachment,  by  his  own 
admission  and  consent,  if  the  prisoner 
objects  to  such  pi-oof.     (Id.) 

6.  Although  the  statute  directs  (3  R.  S., 
303,  §$  6,  7.  iilk  ed..)  that  courts  of 
sessions  shall  send  all  indictments,  not 
triable  therein,  to  the  next  court   of 
over  and  terminer,  there  to  be  deter- 
mined according  to  law;  and  that  such 
courts   may,  aUo,  by  an  order  to  be 
entered  in  their  minutes,  send  all  in- 
dictments for  offenses   triable   before 
them,  which  shall  not  have  been  heard 
and  determined,  to  the  next  court  of 
over  and  terminer,  to  be   there  deter- 
mined according  to  law,  it  does  not 
necessarily   require  that  the  prisoner 
shall  be  tried  during  the  next  session  of 
the  court,  and  if  not  then  tried,  that  he 
shall  not,  be  tried   at  all.     (Real  agt. 
The  People,  55  Barb.,  551.) 

7.  The  language  of  the  statute  dots  not 
necessarily  require  that  the  trial  shall 
take  place  at  any  particular  term  or 
session  ;  but  still  leaves  the  control  of 
the  calendar  with  the  prisiding  judge  ; 
•who  retains  the  power  which  every 
judge  necessarily  possesses,  of  reserv- 
ing  the  case,  or  postponing  the  trial 
for  another   term    or   session,  as  the 
exigencies  of  the  occasion,  or  as  justice 
may  require.     Hence   it  is  not  neces- 
sary that  the  judgment  record  should 
show,  on  its  lace,  when  the  next  term 
of  the  court  of  oyer  and  terminer  was 
held,  after  an  indictment  was  sent  to 
that  court  by  the  court  of  sessions. 
(Id.) 

8.  Evidence  of  what  the  prisoner  «aid 
to  a  policeman,  the  day  after  being  ar- 
rei>ieu  for  the  offense,  is  inadmissible; 
such  declarations  being  no  part  of  the 

(I'd.) 


9.  The   mere  apprehension   of    danger, 
followed   by    no   overt  act,   does  not 
justify  the  killing  ol   the  person  from 
whom    the   danger    is    apprehended. 
Hence,  on  the  trial  of  an  indictment 
for  murder,   evidence    of    what    the 
deceased  had  said  to  the  witness  about 
the   prisoner,  some   time  previous  to 
the  commission  of  the  offense,  is  in- 
admissible, when  offered  for  the  pur- 
pose  of  showing,    with    other  facts, 
whether,  at  the  time  of  the  occurrence, 
the  prisoner  was  justified  by  the  cir- 
cumstances,   in    apprehending  danger 
from  the  deceased.     (Id.) 

10.  Nor   will  .previous   bad   treatment, 
any  more  than  previous  threats,  justify 
homicide.      Therefore,    evidence,    to 
show    the    previous,  ciuelty    of    the 
deceased,  to  the  prisoner,  in  clubbinjf 
him  when  nearly  insensible  from  in- 
toxication, is  inadmissible.     (./</.* 

11.  Although  a  prisoner  may  show  that 
at  the  time  the  offense  was  committed 
he  was  laboring  under  delirium  tremerts, 
the  opinion  of  a  non-professional  wit- 
ness as  to  the   general   soundness  or 
uneoundness  of  the  prisoners  mind  a 
eflort  time  before  the  commission  of 
the  offense,  is  inadmissible.    (Id.) 

12.  Several  persons  jointly  indicted  are 
not  entitled  to  demand  separate  trials, 
where  none  of  the  acts  charged  amount 
to  a  felony  at  common  law,  being  for 
a  riot,  and  for  a  riotous  assault  and 
battery  ;    where  there  is  no  allegation 
that   the  intent  was  felonious,  or  that 
such   weapons   were   used   as  woujd 
constitute  the  offense  a  felony.     Such, 
an  offense  is  merely  a  misdemeanor,  at 
common  law,  and  it  is  UOL  made  felony 
by    statute.      (People  agt.    White,   55 
L'arb.,  606.) 

13.  The  provision  of  the  Revised  Statute* 
respecting  assaults,  •'  with  knife,  dirk, 
dagger    or    other    sharp,    dangerous 
weapon,"  (3  It.  S.  5th  ed.,  970,  §  24,) 
does  not  reach  such  a  case.     (Id.) 

14.  On  an  indictment  for  a  misdemeanor 
only,  it  is  entirely  in  the  discretion  of 
the  court  to  determine  whether  several 
defendants    shall   be  tried  jointly  or 
separately  ;  and  being  so,  the  decision 
is  final.    (Id.) 

15.  Where  it  is  apparent  from  the  tenor 
of    the    whole   indictment   that  each 
count  relates  to  the  same  transaction, 
and  they  are  only  varied  for  the  pur- 
pose of  meeting  the  proofs  to  be  given, 
the  public  prosecutor  is  not  bound  to 
elect  any  one   count  upon    which  to 
proceed  to  trial.    Even  in  case*  where 
it  is  proper  for  the  defendant,  to  apply 
for  such,   election,   the  apulivaijyu  i* 
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addressed  to  the  discretion  of  the 
court,  and  the  exercise  of  it  is  not  re- 
viewable  on  a  writ  of  error.  (Id.) 

16.  In  proving  the  gnUl  of  the  defendants. 
on  a  trial   for   riot,  the   regular   and 
order! y  way  is,  first  to  prove  the  com- 
bination,  a'nd   then   show   what  was 
done    in   pursuance  of  the    unlawful 
design.     But  this  i?  not  an  imperative 
rule;  it  rests  in  the  discretion   of  the 
judge  to  prescribe  the  order  of  proofs, 
in   each    particular  case,  and,    if    he 
deems  it  expedient,  under  the  special 
circumstances,  to  permit  the  prosecu- 
tion first  to   prove  the  riotous  acts,  it 
•will  be  only  after  the  "whole  case  on 
the  part  of  the  government  has  been 
openly  stated,  and.  the  prosecution  has 
undertaken  to  connect  the  defendants 
•with  the  acts  done.     But  it   will    be 
sufficient  to  fix  the  guilt  of  any  defend- 
ant if  it   be   proven  that  he  ioinded 
himself  to   the    others  after  the   riot 
begun,  or  encouraged  them  by  words, 
signs  or  gestures,  or  otherwise   took 
part  in  the  proceedings.     (Id.) 

17.  Even   though   the  charge,  or  other 
decision,  of  the  court  below,  be  erro- 
neous, still  if  the  court  above  can  see 
clearly  that  it  could  not  prejudice  the 
rights  of  the  party  objecting  to  it.  the 
•verdict  will    not  be  set  aside.     This 
rale  applies  as  well  to  a  bill  of  excep- 
tions, or   writ   of  error  as  to  a  case. 
(Id.) 

18.  A  charge,  on  a  trial  for  riot,   "  that 
if  a  crowd  of  three  or  more  persons 
engaged   in  the  attack  on   H.,  with  a 
preconcerted  intent  to  commit  assault 
and  battery  upon  him,  and  did  accom- 
plish the  unlawful  act,  and  the  defend- 
ants, or  any  of  them,  participated  in 
that   unlawful    proceeding,  then  they 
were  guilty  of  the  crime   of  riot,"  is 
correct  within  all  the  authorities  defin- 

•  Ing  what  constitutes  a  riot.     (Id.) 

19.  It  can  be  no  defense  to  a  person  in- 
dicted for  an   assault  upon   a  person 
unknown  that  the  person  assaulted  be- 
comes known,  prior  to,  or  at  the  time 
of,  the  trial ;  but  it  must  appear  that 
the  grand  jury  knew  such    person  at 
the   time   they  found  the  indictment, 
and  that  it  was  fonnd  for  an  assault 
npon  some  other  person,  who  was  uot 
made  known  to  them.     (Id.) 

80.  In  such  a  case,  the  defendants,  by 
allowing  evidence  of  an  assault  npon 
a  particular  person,  without  objection 
for  variance,  will  be  held  to  have  as- 
sumed that  he  was  the  person  un- 
known :  where  there  is  nothing  to 
show  that  auy  other  indictments  Lave 


been  found  than  the  one  then  on,  trial. 
(Id.) 

21.  It  is  not  unusual  to  convict  persona 
who  are  jointly  indicted,  of  different 
grades  of  offense  charged  ;   or  to  con- 
vict some  of  them  and  acquit  others; 
except  in  cases  where  the  conviction  ia 
of  an   offense  to  constitute  which,  all 
must  have  participated.     (Id.) 

22.  Where    the  jury,  on  an   indictment 
for  a  riot  and  for  a  riotous  assault  and 
battery,  find  the  defendants  not  guilty 
of  the  riot,  a  concert  of  action  between 
them  is  not  to  be   presumed,  any  fur- 
ther than  the  jury  have  found  by  their 
verdict ;   and  each  is  severally  liable 
for  his  individual  acts.     (Id. ) 

23.  It  is  no  ground  for  a  motion  in  ar- 
rest of  judgment,  in  snch  a  case,  that 
of  the  six  defendants,  jointly  indicted, 
three  was  convicted  of  an  assault  and 
battery,  and  three  of  an  assault  only. 
(Id.) 

24.  Nor  is  it  a  ground  for  such  motion 
that  the  verdict  on  an  indictment  for 
an  assuult  upon   an    unknown   person, 
is  void  for  uncertainty,  and  cannot  be 
pleaded  in  bar  of  a  future  indictment 
against  the   defendants,  or   either   of 
them,  for  an  assault  charged  to  have 
been  committed  upon  a  particular  per- 
son.   (Id.) 

See  PKACTICE.    (Id.) 

CURRENCY. 

1.  A  decree,  in  1870,  of  a  mortgage  fort- 
closure,  upon  a  mortgage  given  in  iSGO, 
directing  that  the  plaintiff  be  paid  the 

sum  of dollars,  from  the  proceeds 

of  the  sale,    means   "dollars"  in  the 
present  legal   tender  currency  of  the 
United  States.    (Liliie  agt.  Slierman, 
ante, -287.) 

2.  If  the  plaintiff  is  entitled  to  payment 
in  f/old,  the  error  in  the  decree  is  a  ju- 
dicial one  and  cannot  be  corrected  on 
motion.    (Id.) 

CUSTOM. 
See  USAGE.    (41  y.  Y.) 

DAMAGES, 

1.  The  connty  clerk  is  required  to  keep 
a  sufficient  number  of  competent 
searchers  in  his-  office,  and  to  certify  to 
the  correctness  of  the  searches  ;  and 
he  will  be  liable  for  all  damages  re- 
sulting from  inaccuracies  or  mistakes 
in  his  return.  Bui  if  A  party  bought 
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no  property,  or  parted  with  nothing, 
by  icasoii  "of  the  erroneous  return,  he 
can  claim  no  damage  therefor.  Where 
the  damage  accrued  to  the  party  from 
the  non-payment  of  the  juijament,  and 
not  from  a  mistake  iu  the  search,  the 
clerk  will  not  be  liable.  (Kimball  agt. 
Connolly,  3  Kf>jts,  57.) 

ON      APPEAL      WITHOUT      MERIT.         Set 

JUDGMENT     (Id.) 
See  ACTION.  (Id.) 

2.  The  datnasres  for  a  breach  of  an  agree- 
ment to  return  a  paid  or  released  note, 
already  past  due,  cannot,  be  the  amount 
of  the  note,  unless  it  be  shown  that,  in 
consequence  of  the  breach,  the  plain- 
tiff has  been    by  force  of   the  prima 
facie  import  of  the-  paper,  and  its  ap- 
parent negotiability,  compelled  to  pay 
it  to  some  subsequent  holder,  in  spite 
of  a   diligent  endeavor  to   prove  the 
facts  which,  if    proved,   would    con- 
stitute a  couiplett.  defense;   or  unless 
he  has  called  upon  the    party  maKing 
such  agreement,   notified  him   of  the 
suit,  and  permitted  him  to  take  such 
charge  thereof  as   will    protect  both 
of  the  parties.    ( liannvn  agt.  Littiauer, 
4  Keyts,  317.) 

3.  Upon  the  question,  whether  the  dam- 
ages for  the  breach  of  an  agreement 
to   return    a   paid   or    relented   note, 
where  the  party  injured  bv  the  breach 
has   used  all  diligence  and  emploved 
all   proper  means  to  protect   himself, 
can,  in  any  event,  be   anything   more 
than    merely    nominal,   s  e    opposing 
views  in  the  opinion  of  MILLEK  and 
WOODRUFF,  JJ.    (Id.) 

FOR  DELAY  CAUSED  BY  FRIVOLOUS  AP- 
PEAL ;  LIABILITY  OF  SURETIES  FOR. 

See  SURETIES.     \Id.) 

4.  The    purchaser  of  personal  property 
from  a  person  without  title,  was  sued 
by  the  true  owner  for  its  conversion, 
and  a  judgment  recovered  against  him 
for  the  value.     In  an  action,  brought 
before  payment  of  this  judgment,  by 
Buch    purchaser,  against   his   vendor, 
for  breach  of  the  implied  warranty  of 
title  • 

Held,  that  he  eould  recover  only  nominal 
damages.  (Hurl  agt.  Dewey,  40  JV".  Y., 
383.; 

5.  In    Mich   case,    a  rnle   analogous   to 
that  in  actions  for  breach  of  covf  nants 
for  quiet  enjoyment   is  applicable,  and 
damages  are  not  recoverable,  until  not 
only  a  liability  to  loss  has  been  eMab 
lished,  but  actual  loss  has  been  gutter- 
ed.   (Id.) 

6.  As   a  general  rule,  the  damages  re- 


coverable upon  a  breach  of  contract 
include  gains  prevented  as  -veil  aa 
losses  sustained,  provided  sacfi  gains 
are  certain,  and  such  as  would  have 
naturally  resulted  from  performance. 
Per  MASON,  J.  (Mesrmore  agt.  New 
York  Shot  and  Lead  Co.,  40  N.  Y., 
422.) 

7.  Ordinarily,  in  such  cases,  the  differ- 
ence between  the  contract   price  and 
the  market  price,  at  the  time  and  place 
of  delivery  of  the  article  contracted  to 
be  sold  or  furnished,  is  the  measure 
of  damages ;  bur,  where-  the  vendor, 
knowing   that   the   purchaser  has    an 
exit-ting  contract  for  a   re-sale  at  an 
advanced  price,  and  that  the  purchase 
is  made  to  fulfill  such  contract,  agrees 
to  supply  the  article  to  enable  him  to 
do  so,  a   different  inle   prevails,  and 
upon   breach,  the   purchaser  may  re- 
cover the  profits  upon   the  re-bale,  of 
which  he  has  beeu  deprived   of  the 
vendor.     (Id.) 

8.  Accordingly,    where     the     plaintiff 
having  contracted  to  sell  to  the  state 
of  Onio.  a  large  quantity  of  bullets  of 
a    certain    quality    and*    at    a    fixed 
price,  deliverable  at  Columbus,  Ohio, 
made  a   contract  with   defendant,   at 
New  York,  by  which  the  latter  agreed 
to  manufacture  and  deliver  to  him  the 
same  quantity  and  quality  of  bullets, 
and  at  the  tune  of   making  it,  he  in- 
formed the  defendant  of  his  arrange- 
ment with  the  state  of  Ohio,  and  that 
he  was  contracting  with  him  for  the 
bullets  iu  order  to  carry  out   that  ar 
raugement ;  in  au  action  against  the 
defendant  for  breach  of  his  agreement : 

Held,  that  the  difference  between  the 
price  the  plaintiff  was  to  receive,  and 
the  price  at  which  the  defendant  was 
to  furnish  the  bullets,  was  properly  re- 
covered as  damages.  (Id.) 

9.  Though    the    contract    between  the 
panies  was  in  writing,  the  fact  that  at 
the  time  of  making  it,  the  defendant 
was  notified  by  the  plaintiff  of  his  ob- 
ject in  entering  into  it,  and  thai  it  was 
to  euaole  him  to  fulfill   his   previous 
agreement, -the  terms  of  which   were 
stated,  may  be  proved  by  parol.   (Id.) 

10.  Where  the  contract,  under  such  cir- 
cumstances,   was  to  deliver  at  such 
transportation  lines  in  New   York  as 
the  plains  iff  should  direct,  to  be  sent  to 
Columbus,  Ohio,  the  plaintiff  could  re- 
cover the  difference  between  the  con- 
tract price  and  the  market  price  in  the 
latter  piace,  it'  damnified  to  Cum  ex- 
tent. DANIELS,  J.  (Id.) 

See  NEW  TRIAL.     (Id.) 

ItAiJ.RUADS.       (Id.) 


586 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


11.  The  plaintiffs,  manufacturers  of  salt 
at  S.,   had  an   agent  at  Chicago,  and 
another  at  Oswego,  the  shipping  port 
for  their  salt.    Their  agent  at  Chicago, 
telegraphed  their  agent  ar  O.,  to  send 
5,000    sacks  of    salt    to   Chicago   im- 
mediately.  The  defendant,  a  telegraph 
company,  over  whose  line  the  telegram 
came,   and    who    delivered   it   to    the 
plaintiffs'  agent  at  O.,  by  the  careless- 
ness of  their  servant,  5vrote  casks  for 
"sacks"    Fine  salt  is  put  up  in  sacks 
of  fourteen  pounds  each  ;  coarse  salt, 
in  casks  of    3:20    pounds  each.     The 
agent    at    O.,    having    informed   the 
plaintiffs  of  the   order,   and   received 
their  permission  to  fill  it,  shipped  on 
a  vessel  at  O.  bound  for  Chicago,  the 
5,000  casks  of  coarse  salt;   and  it  was 
put  on  board,  and  shipping  bills  signed, 
before  the  plaintiffs,  or  their  agent  at 
O.,  learned  that  there'was  any  mistake. 
The  agent  at  O.,  at  the  time  he  learned 
of  the  mistake,  knew  that   the  vessel 
had    been  cleared,  and   supposed   she 
had  left  the  port;  but,  she  did  not,  ill 
fact,  leave  until  the  following  morning. 
On  the  arrival  of  the  salt  ai  Chicago, 
there  was  no  market  for  it,  and  it  was 
stored  by  the  plaintiffs'  agents  at  their 
expense,  and  was  finally  sold,  at  less 
than  the  market  price,  at  O.    Ill  an  ac- 
tion, by  the  plaintiff's,  to  recover  dam- 
ages of   the    defendant,    arising  from 
tiieir  mistake  in  delivering  the  tele- 
gram : 

Held,  (GKOVER,  J ,  contra,)  that  the  dif- 
ference between  the  market  value  of 
the  salt  at  O-,  and  what  it  sold  for  at 
Chicago,  together  with  the  expense  of 
transportation  from  O.  to  Chicago,  was 
nor  an  improper  measure  of  damages. 
(Leonard  et  at.  agt.  N.  Y.  &c.,  Tele- 
(ftapli.  Co.,  41  N.  Y.,  544.) 

Held,  further,  that  the  omission  of  the 
plaintiffs'  agent  at  O.,  when  he  learned 
the  mistake,  to  attempt  a  stoppage  of 
the  vessel,  then  in  port,  and  ihus  to 
prevent  a  great  part  of  the  loss,  was 
not  legal  negligence,  and  did  not  im- 
pair tiie  plautitt's  right  of  recovery. 

la.] 

12.  The   expense    of    transportation   to 
Chicago  from  O.,    being   proved,  and 
nothing  appearing  as  to  what  would 
be  the  cost    of    transportation    back 
again,  after  its  arrival  there,  the  {-Iain- 
tin's  will  not   be   held  bound  to  have 
returned  it  to    O.  again,  although  the 
dine  re  uce  in  the  market  price  at  the 
two  cities,  was  greater  than  the  whole 
cost   of   the   outward   transportation. 
(Id.) 

13.  The  rule,  that  a  vendor,  who  con- 


tracts to  sell  and  convey  real  property 
in  good  faith,  lelieviity  Jis  has  a  gm'id 
title,  and  on  discovering  it  to  be  defec- 
tive, for  that  reason,  refuses,  or  is  un- 
able to  fulfill  his  contract,  is,  in  an  ac- 
tion against  him,  by  the  vendor,  fnr' 
the  breach,  liable  only  for  nominal 
damages,  should  not  be'iu  any  degree 
extended,  but,  strictly  limited  to  those 
cases  coming  wholly  and  exactly 
within  it.  MASON,  J.  (Pumpellu  agt. 
Phdps,  40  N.  Y.,  59.) 

14.  And  when  a  vendor  contracts  to  sell 
lands,  in  which  he  knows,  at  ttte  time, 
he  has  not  title  or  the  power  of  convey- 
ance, he  is  bound  to  make  good  to  the 
vendee  the  loss  of  the  bargain  through 
his  default;  nor.  in  such  a  case,  does  it 
excuse  the  vendor,   that  he   acted  in 
good  faith,  and  believed,  when  he  en- 
tered into  the  contract,  that  he  should 
be  able  to  procure  a  good  title  for  his 
purchase,    (Id.) 

15.  Accordingly,  where  a  trustee   only 
authorized  to  convey  lands  upon  ob"- 
taining  the  written  consent  of  his  cettui 
que  trust,  contracts  in  his  own  name, 
to  sell  them,  without  having  obtained 
such  written  consent,  although  he,  at 
the  time,  in  good  faith,  expected,  that 
lie  should   be  able  to   procure  it,  and 
afterwards,  on  account  of  the  refusal  of 
such    cestui    que    trust    to    give    the 
•written  consent,  he  is  unable  to  make 
title : 

Held,  (HUNT.  Ch.  J.,  LOTT  and  DANIELS, 
JJ.,  dissenting,)  that,  in  an  action  by 
the  purchaser  for  specific  performance, 
or,  in  case  of  inability  ID  perform,  for 
damages,  he  was  entitled  to  recover 
of  the  vendor,  the  difference  between 
the  contract  price  and  the  value  of 
the  land,  at  the  time  of  the  breach. 
(Id.) 

16.  Hopkins  agt.  Grazelroot.-,  (6  Barn,  and 
Creu^  31,)  followed.    (Id.)    . 

17.  Where  the  defendants,  stockbrokers, 
at  the  request  of  the  plain  lift'  mid  for 
him,  but  in  their  own  names  and  with 
their  own    funds,     purchased   certain 
stocks,    he    depositing    with    them   a 
"margin"  of  ten   per  cent,  which  was 
to  be  kept  good,  and  they  carry  ing  the 
stocks  for  him,  in  an  action  by   plain- 
tiff against  them   for  a  wrongful  con- 
version in  the  sale  of  said  stock : 

Held,  that  the  proper  rule  of  damages 
in  such  an  action,  was  the  highest 
market  price  of  the  property  between 
the  time  of  "flu;  conversion  and  the 
trial.  (GROVEK  and  WOODRUFF,  JJ., 
contra.)  (Jlarkham  agt.  Jaiuloii,  41 
X.  Y.,  235.) 
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18.  In  an  action  for  fraudulently  adul- 
terating milk,  the  rule  allowing  ex- 
emplary damage?  cannot  be  applied. 
The  settled  rule  of  damages  is  one  of 
compensation,  merely.  (Lane  agt. 
WUcM,  55  .tf ark,  615.') 

DEATH  FROM  NEGLIGENCE. 

1.  In  an  action  for  causing  death  in  the 
streets  of  a  city,  charged  to  have  been 
by  the  negligence  of  the  defendant's 
servants,  evidence  that  the  fatal  injury 
was  occasioned   by  a  runaway    span 
of  horses  and  wagon,  owned  "by  the 
defendant : 

Be  Id.  sufficient  to  authorize  a  jury  to  find 
persons  in  charge  of  such  horses  and 
wagon  to  be  his  servants,  although  en- 
gaged at  the  time  in  a  business  which 
appeared  to  be  that  of  another  person, 
whose  name,  as  carrying  on  such 
busness,  was  painted  upon  the  wagon. 
(GitovKR  and  LOTT,  JJ.,  contra.) 
(Abrm  agt.  Kohler,  41  JV.  Y.,  42.) 

2.  One  who  is  approaching  a  railway 
crossing,  is  not  absolved  from  the  duty 
of  looking    up  and  down  the  track  to 
see  whether  a  train  is  approaching,  by 
the  omission  to  ring  the  bell  or   blow 
the   whistle  ;    and   if  failure   to   take 
such    precaution   contributes    to    any 
injury  received   by  him  by  a  collision 
with  trains  running  on  said  railroad, 
he  cannot    recover    for  such    injury. 
(LoTT,  J.  and  HUNT,  Ch.  J.,  contra.) 
(Havens  agt.  The.  Erie  Railway  Co..  41 
A.  Y.,  2<J(>.) 

3.  Ernst   agt.    Hudson  River  Railroad 
Company,  (39  N.  Y..  61,)  and   Wilcnx 
agt.   Jiume  and    Watertotcn   Railroad 
Company    (Id.,    358,)    approved    and 

f.dlowed'.    (Id.) 

4.  The  defendant,  a  railroad   company, 
has  a   branch  track  running  from  i'ts 
main  track  across  and  into  the   prem- 
ises of  an  iron  company,  which  branch 
track  was  used  principally  for  the  ac 
commodaiion  of  the  latter  company,  in 
supplying  coal   to    their   works,  "and 
•which   track    was   owned  jointly   by 
the  defendant  and  the  iron  company. 
Persons  living  in  the  vicinity,  on  one 
side  of  this  branch  track,  were  in  the 
liabit  of  crossing  it  on  the  premises  of 
the   iron  company,  without  objection 
by  either  the  defendant,  or  such   iron 
company.      On   ;:  day,  when    an  un- 
usually high  wind  was  blowing  in   a 
general  direction   from  the  iron  works 
down   this    branch    track,   toward  its 
junction  with   the   main  track,  and  it 
was  raining,  several  coal  cars,  a   part 
empty  and  a  part  loaded,  were  stading 


in  the  yard  of  the  iron  company,  on 
the  branch  track.  On  that  day.  the 
plaintiff's  intestate,  who  had  been  in 
the  employment  of  the  iron  works 
shortly  before,  and  who,  as  well  as 
other  employees  of  that  company,  had 
been  in  the  habit  of  crossing  the  branch 
track  at  a  certain  point,  on  the  prem- 
ises of  the  company,  without  objection, 
in  goincr  to  and  "returning  from  his 
home,  approached  that  crossing,  with 
his  hands  upon  his  hat.  which  he  held 
down  to  shield  his  face  and  ward  off 
the  storm.  At  the  moment  of  crossing 
the  branch  track,  he  was  struck,  run 
over  and  killed,  by  the  coal  cars, 
which  had  been  started  by  the  violent 
wind.  The  brakes  on  some  of  the 
cars  were  not  set,  although  it  appeared 
that  it  was  the  custom  to  set  them 
when  left  standing  on  the  track.  It 
appeared  that  the  deceased  could  have 
seen  the  curs  approaching  if  he  had 
looked,  as  they  were  but  two  feet 
from  him,  when  he  stepped  upon  the 
crossing,  and  'vere  seen  by  other  per- 
sons, lu  an  action  against  the  railroad 
company,  brought  by  his  administra- 
trix to  recover  damages  for  his  death  : 

Held,  (HUNT  and  FOSTER,  JJ.,  contra.) 
that  it  was  error  to  charge  the  jury, 
that  it  was  the  duty  of  the  defendant 
to  set  the  brakes,  or  otherwise  fasten 
the  cars  when  they  were  ,left  by  it  in 
the  yard  of  the  iron  company,  and  that 
if  they  omitted  to  do  so,  it  w'as  a  viola- 
tion of  duty  on  thetr  part.  (Siclwlson 
agt.  The  Erie  Railway  Co.,  41  N.  Y., 
5-25.) 

5.  The  negligence  of  the  deceased  in  ap- 
proaching and  stepping  upon  the  track 
during  the  high  wind,  with  his  hat 
over  his  face,  and  without  looking  up 
the  track,  was  negligence  which  pre- 
vented a  recovery.  LOTT  and  GHOVER, 
JJ.  (Id.) 

DEBTOR  AND  CREDITOR. 

1.  In  an  action  brought  by  the  mortgagee 
of  a  chattel,  acquired  by  an   insolvent 
debtor  subsequently  to  his  discarge  un- 
der the  "two  third  act."  against  the 
sheriff  and  judgment  creditors,  of  such 
insolvent  debtor,  for  its  taking  under 
executions  issued  upon  their  judgments, 
the  invalidity  of  the  discharge  mav  be 
taken  advantage  of  by  the   defendants 
in  justifying  under  their  levy.     (Hale 
agt.  Sweet.  40  N.  Y.,  97J 

2.  An  agreement  upon  no  new  consider- 
ation between  debtor  and  creditor,  that 
the  former  shall  pay  the  amount  of  his 
debt  to  a  third  person   (creditor  of  the 
latter),   is  not,  m  the  absence  of  an/ 
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notice  or  acceptance  of  or  assent  to  the 
arrangement  by  sue))  third  person,  ir- 
revocable by  the  creditor,  and  does  not 
create  snch 'a  trust  for  or  interest  in 
such  third  person,  as  to  the  debt  or 
fund  owin.tr  by  the  debtor,  as  will  pre- 
vent its  being  held  under  attachment 
ajrainst  the  property  of  the  creditor. 
(Kelly  agt.  Roberts,  40  N.  Y.,  432.) 

3.  Accordingly,  where  E.  sold   his  stock 
of  goods  to  R.,  by  written  bill  of  sale, 
at  a  price  to  be  paid   him  by  R..  to  be 
ascertained    by   an   inventory   of    the 
goods  ;  and,  subsequently,  it  was  ver- 
bally  agreed   between    them,  that  R. 
should  pay  the   purchase   money  to  A. 
and  C  ,  in  satisfaction  of  debts   owing 
by  E.  to  them,  respectively  ;  and  before 
any  act  by  R.  thereunder,  or  any  notice 
to  A.  and  C.,  or  occeptance  by  them  of 
or  assent  to  this  arrangement,  the  sher- 
iff having  served  an  attachment  in  his 
hands  againt  the  property  of  E.  upon 
R.,  brought  an  action   against  him  an- 
der  the  statute  to  recover  the  purchase 
money  as  a  debt  due  E. — Held,  he  could 
recover.     (Id.) 

4.  Lawrencf  agt.   Fox,  (20  N.  Y.,  268), 
and  like  cases  distinguished.     (Id.) 

5.  If  tlfte   verbal   agreement    had    been 
made   previous  to  or  cotemporaneous 
•with  the   bill  of   sale,  it  would  have 
merged  in  and  been  inadmissible  to  vary 
the  latter.     (Id.) 

See  DECEIT.     (Id.) 
FRAUD.    ( Id.  £ 

6.  Where  the  sheriff  has   collected  mon- 
eys on  an  execution  issued  upon  a  .judg- 
ment in  favor  of  B.,  he  has  no  right  as 
against  the  assignee  of  B.,  to  levy  up- 
on such  moneys  in  his  hands  by  virtue 
of.  or  upon  his  own   motion,  to   apply 
them  to  the  payment  of  an  execution 
against  B.  received  by   him,    although 
he  has   no   notice  of"  the   assignment. 
And,  if  he  makes  such  application,  he 
•will   nevertheless  be   compelled 'o  ac- 
count to    such  assignee  for  the    full 
amount   of  such  monevs.     (Baker  agt. 
Kenuorthy,  41  N.  Y.,  215.) 

7.  J/iwcottagt.  Woolworth,  (1*1  How.,  477), 
approved.     (Id.) 

8.  It  seems,  that  the  sheriff  could  not  levy 
on  the  money   under  the  Revised  Stat- 
utes, until  actually  paid  over  by   him 
to  B.,  and  that  he'conld  not  apply  it  to 
the  payment  of  the  execution  against 
B.,  except  upou   order  under  section 
294  of  the  Code.    (Id.) 

See  ATTACHMENT.     (Id.) 

MONEY  HAD  AND  RECEIVED.    (Id.) 
MORTGAGE.    (Id.\ 


9.  Prior  to  May  9.  1859,  L.,  who  was  en- 
gaged in  the  business  of  manufactur- 
ing sewing  machines,  had  been  in  the' 
habit  of  purchasing  of  the  plaintiff  ma- 
terials for  such  business.  On  that  day 
the  defendant  was  employed  by  L.  to 
act  as  his  agent  in  said  business.  But 
he  was  never  a  partner  of  L  ,  and  never 
held  himself  out  to  the  plaintiff  as  such 
partner  ;  and  although  the  plaintiff  was 
informed  by  a  third  person  that  the  de- 
fendant had  become  a  partner  liin  the 
concern,  "  yet  he  continued  to  deal  with 
L.  precisely  as  before,  charging  the 
goods  to  him  in  his  hooks  making  out 
the  bills  to  him,  and  receipting  them  to 
him  ;  and  there  was  no  pretense  of 
charging  anything  to  the  defendant,  or 
of  claiming  anything  from  him,  until 
the  solvency  of  L  became  doubtful, 
when  an  alteration  was  made  in  the 
plaintiff's  books,  amounting  to  moral 
iorgery . 

Held,  that  the  defendant  could  not  he 
made  liable  for  the  goods  so  furnished 
to  L. ,  it  beingr  clear,  as  a  question  upon 
the  statute  of  frauds,  that  the  entire 
credit  was  not  piven  to  the  defendant. 
(Butler  agt.  Truslow,  55  Barb.,  293.) 

See  ACCORD  AND   SATISFACTION.    (Id.) 

DECEIT. 
See  VENDOR  AND  PURCHASER.  (55  Barb.) 

DEDICATION. 

See  STREETS.    (55  Barb.) 
DEED. 

1.  It  is  well   settled   in   this   s'ate,   that 
standing  trees  form   part  of  the  land, 
and  as  such  are  real  property.     (Good- 
year agt.   Voslinrgli,  ante,  377  ) 

2.  In  1833,  B.  &  B.    sold  to  C.  &  L.  the 
timber  and  wood  on  about   fifty  acres 
of  land,  with  the  privilege  at  any  time 
thereafter,  to  enter  upon    the  premises 
and  takeoff  all  the  timber  and   wood. 
The  instrument   was   sealed,  and  pur- 
ported to  have  the   name  of  a  subscri- 
bing witness,  but  the  referee  found  that 
the  signature  of  the  subscribing  witness 
was  notgenuine.  It  was  not  acknowl- 
edged until  1867,  and  was  not  record*- d : 

Held,  that  the  instrument  purported  to 
convey  a  freehold  estate,  and  was  void 
under  "our  statute.  Tfiecaxe  of  Warren 
agt.  Leland,  (2  Barb..  H13,)  doubted, 
but  distiiiflvished  from  this  case,  Ver- 
beck  agt.  Roe,  (50  Barb.,  302,)  concur- 
red in.  (Id.) 
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3.  The  conveyance  did  not  take  effect  as 
against  the  subsequent,  grantees  of  15. 
&.  B.  and  the  plaintiff  acquired  no  title 
to  the  timber  or  wood  as  against  them, 
(Id.) 

4.  Parol  evidence  is  competent  to  prove 
that  a  deed  of  conveyance,  absolute  in 
form,  was  intended  as  a  mortgage  only. 
(  Vcm'Dusm  agt.  Worrell,  3  Keyes,  311.) 

5.  Where  the  description  in  a  deed,  both 
from  its  terms  and  from  the  destruction 
of  its  monument  given  as  the  starting 
point,  renders  the   precise    location  of 
the  land  intended  to  be  conveyed,  un- 
certain,  and   evidence    is    introduced 
tending  to  show  acquiescence   by  ihe 
parties  in  a  practical  location  for  a  se- 
ries of  years,  a    question  is   presented 
for  a  jury,  and  a  motion   for  nonsuit  is 
properly    overruled.        (Ratcliffe    agt. 
Gray,  3  Keyes,  5LO.) 

6.  Where   the  court  was   requested  to 
charge  as  follows :   "  Where  there  are 
no  monuments  given   in  the  deed,  but 
courses  and  distances  only,  it  must  be 
controlled  by  the  caurse   and  distance 
on   that   line. "  and  he  did   so  charge, 
with  this  addition  :  "This  is  so.  if  the 
line  runs  by  the  deed  alone  ;  but  this 
proposition  fails  in  its  application  to  a 
case  where  the  land  cannot  be  platted 
from  the  deed  ;  held,  that  there  vyas  no 
error  in  the  charge.     (Id.) 

7.  Upon  question  of  a  disputed  boundary 
which  it  is    competent  to   establish  by 
proof  of  acquiescence  between  the  pro- 
prietors for  a  series  of  years,  it  is  proper 
to  admit  the  testimony  of  one  in  a  situ- 
ation to  know  of  any  dispute  concern- 
ing snch    boundary,    that   ''he   never 
heard   of  any    question  as  to  the    line 
until  last  summer.     (Id.) 

8.  Evidence   of   a  surveyor  tending  to 
show  the  ambiguity  of  the  terms  of  a 
deed  in  respect  to  location,  and  that  all 
the  lines  as  given  in  the  deed  are  short- 
er than  as  found  by  actual    survey,  is 
competent.     (Id.) 

9.  A  full  covenant  deed  from    grantors, 
who  hold  for  life  or  in  expectancy  the 
whole  estate  in   the   lands  conveyed, 
vests  the  same   in  their   grantees,  and 
confers  a  valid  title,  which  the  grantors 
and  those  claiming  under  them  as  heirs 
ar  barred  from  questioning.    (Freeborn 
agt.  Wagiur,  4  A>i/«,  27.) 

10.  For  what  constitutes  perfect  title  nn- 
der  a  deed,  see    whole  of  above   case. 
(Id.) 

11.  Where  a  deed  was  placed  in  the  hands 
of  a  party,  upon  his  paying  an  advance 
upon  the'puichuae  price  named  iu  the 


deed,  he,  at  the  time,  declaring  that  he 
would  not  then  agree  to  take  the  prop- 
erty conveyed,  hut  would  determine  in 
a  day  or  two,  and,  if  he  concluded  to 
accept  the  conveyance,  would  pay  tho 
balance,  and,  if  not,  would  return  the 
deed  and  receive  back  the  money-  ad- 
vanced, and,  within  the  time,  did  re- 
solve not  to  accept  the  same,  and  re- 
ceived back  the  money,  though,  under 
a  fraudulent  pretext,  retaining  the  deed 
and  having  it  recorded, — there  was  no 
delivery  such  as  the  law  requires  to 
give  effect  to  a  conveyance.  ( Ford  agt. 
James,  4  Keyes,  300. ) ' 

12.  Where  a  deed  is  void,  for  the  reason 
that  it  was  never  delivered,  all  titles 
derived  therefrom,  by  subsequent  con- 
veyances, must,  of  necessity,  fall  with 
it.     (Id) 

See  VENDOR  AND  VENDEE.    (40  X.  Y.) 

13.  Where    a    conveyance  is   acknowl- 
edged before   an  officer,  authorized  to 
take  such  acknowledgment  within  the 
limits  of  his   jurisdiction,  it  will    be 
presumed  that  such  acknowledgment 
was  actually  taken  within  such  limits. 
(The  People  agt.   Snyder.  41   JV'.    Y., 
397.) 

14.  A  deed  is   presumed  to  have  been 
delivered  at  the  time  of  its  date,  in  the 
absence  of  any  rebutting  circumstances. 
(Id.) 

15.  Where  a  conveyance  of  real  estate 
has  been  subscribed  and  sealed  by  the 
grantor,    attested     by    the     witnesses 
under  a  clause  stating  that,  it  had  been 
sealed  and  delivered  in  their  presence, 
but  the  grantee  was  not  then   present, 
and  remained   ignorant  of  the  exist- 
ence of  the  deed  until  long  after  the 
death  of  the  grantor,  and  the  grantor 
continually  remained  in  the  possession 
of  the    premises   described   until    his 
death,  when  the  deed  was  found  among 
his  papers : 

Held,  that  such  conveyance  was  wholly 
inoperative  to  pass  the  title,  and  no 
delivery  thereof  to  the  grantee  could 
he  presumed  or  inferred  from  these 
facts  (Fisher  agt.  Ilall,  41  N.  Y., 
416.) 

16.  It  is  not  necessary,  that  the  grantee, 
or  his  agent,  should  be  present  at  the 
subscription,  sealing,    and    witnessing 
of  a  deed,  or  himself  actually  manually 
receive   the   instrument,   to   render  it 
operative ;     but   it   should   be    placed 
within  tha  powerof  some  other  person 
for  the   grantee's  use,  or  the   grantor 
should  unequivocally  indicate  it  to  be 
his     intention,     that    the    instrument 
should  take  effect  aa  a  conveyance  of 
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the  property,  so  that,  if  he  retain  the 
possession  ot  the  deed,  it  shoud  np- 
pear  to  be  merely  as  bailee  of  the 
grantee.  (Id.) 

17.  A  condition  in  a  deed  that  the 
grantee,  his  heirs  and  assigns  shall 
iiot,  ai  any  time,  manufacture,  or  sell, 
to  be  used*  as  a  beverage,  any  intox- 
icating liquor,  or  permit  the  same  to 
be  done  on  the  premises  conveyed, 
unless  the  grantor,  his  heirs  or  assigns, 
slmll  sell  other  land  in  the  same  vil- 
lage, without  such  restriction,  or  shall 
themselves  manufacture  or  sell,  or 
permit  ou  their  lands  in  the  same  vil- 
lage, to  be  manufactured  or  sold,  such 
liquor  to  be  used  as  a  beverage : 

Held,  a  valid  condtiion,  not  repugnant 
to  the  grant ;  and  the  conveyance  im- 
posing forfeiture  and  giving  a.  right  of 
re-emry  to  the  grantor  upon  breach 
of  condition : 

Held,  that  the  grantor  may  recover  in 
ejectment,  upon  proof  of  the  breach, 
without  previous  entry,  demand  or 
notice.  (Plumb  agt.  Tilbbs,  41  Jf.  Y., 
442.) 

Held,  further,  that  a  conveyance  by  a 
grantee-of  t-lte  ptaintiff  of  another  lot 
ID  the  same  village  without  any  such 
restriction,  did  not  prevent  forfeiture 
by  the  defendant,  where  the  grant  by 
th'e  plaintiff  to  such  other  grantee  con- 
tained such  restriction ;  and  this, 
although  the  restriction  in  the  deed 
to  the  defendant  was  conditioned  upon 
either  the  plaintiff  or  his  assigns  con- 
veying other  premises  without,  such 
restriction.  (Id.) 

Held,  also,  that  the  mere  sale  of  a  glass 
of  liquor  upon  another  lot  in  the 
village,  conveyed  bv  the  plaintiff,  in 
the  presence  of  the  plaintiff,  and  with- 
out objection  by  him,  was  not  such  a 
'•permission"  by  hi.n,  as  came  within 
the  meaning  of  that  expression  iu  de- 
fendant's deed.  (Id.) 

See  CAUSE  OF  ACTION,   (fd.) 
IMPLIED  COVENANTS.     (Id.) 

DE   FACTO  OFFICER. 

JUDICIAL  ACTS  OF,  NOT  TO  BE  INQUIRED 
INTO  COLLATERALLY.    See  OFFICER. 
(3  Keyei.) 

DEFENSE. 

1.  Where  a  defendant  establishes  no 
defense,  it  is  not  material  that  the 
plaintiff  commits  errors  in  the  prodnc- 
tion-of  evidence  to  answer  what  called 
for  no  answer.  (Branson,  agt.  Tuthill, 
3  Keyes,  32.) 


See  AMENDMENT.   (Id.) 
GKEAT  BRITAIN    (Id.) 
PRACTICE.    (4  Keyes. ) 


DEFINITIONS— PROPERTY. 
See  WILL.  (41  N.  T.) 

DELIVERY. 

1.  The  delivery  of  the  carrier's  receipt 
(bill  of  lading,)  is  a  symbolical  delivery 
of  the  merchandise  receipted  for. 
(Rawls  agft.  Deshler,  3  Keyes,  572.) 

'2.  The  delivery  of  the  carrier's  receipt 
or  bill  of  lading,  to  a  party  for  a  valu- 
able consideration,  passes  "to  r.he  party 
the  legal  title  to  the  same.  (Id.) 

3.  A  delivery  of  merchandise,  according 
to  the  terms  of  the  contract  of  Bale  and 
delivery,  vests  title  in  the  purchaser 
under  the  contract.  It  seems  that  it  is 
not  necessary  that  the  purchaser  should 
tee  the  merchandise,  or  do  anything  in. 
regard  to  it,  in  order  that  this  utla 
thereto  shall  vest.  (Hydeuff.  Latkrop, 
3  Keyes,  597.) 

OF  DEED  ;  WHAT  CONSTITUTES,  SO  AS  TO 
EFFECT  A  CONVEYANCE.  See  SALE — 

AND  DELIVERY.     (4  Keyes.) 

DELIVERY  OF  INSTRUMENTS. 
See  DEED.    (41  N.  T.) 

DEMAND. 

1.  A  demand  for  "dower,"  made  on  a 
party  holding  funds  in  which  the 
claimant  has  a  dower  interest,  is  good. 
It  need  not  state  the  precise  amount 
claimed,  (Matthew*  agt.  Diu-yee,  4 
Keyes,  525.) 

DEMAND,    NOTE,  PAYABLE    ON. 

See  BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES.  (41  Jf.  Y.) 

DEMURRAGE. 
See  LIEN.     (4  Keyes.) 

DEMURRER. 

OVERRULED  ;  AND  JUDGMENT  ABSOLUTS 
MODIFIED  ON  APPEAL.     See  Farnham 
agt.  Mallory,  3  Keyes,  527.) 
See  PRACTICE.     (Id.) 

CLOUD  UPON  TITLE.  (40  JV.  Y.) 
PLEADING.   (Id.) 
PLEADINGS.    (41  N.  Y.) 
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DESCRIPTION. 
See  DEED.    (3  Keyes.) 

DESCRIPTION  OF  PROPERTY. 
See  ATTACHMENT.    (41  tf.  T.) 

DETERMINATION  OP  CLAIMS  TO 
REAL  PROPERTY. 

1.  The  provisions  of  the  Revised  Statutes, 
as  amended    by   subsequent  actc,   re- 
lating to    proceedings   by    notice,   to 
compel  the  determination  of  claims  to 
real   property,  (lit.  2,  chap.  5,  part  3 
R.  S.,)  are  not  repealed  or  affected  by 
esciion  449  of  the  Code  of  Procedure; 
but  the   proceeding    by  summons  and 
complaint  there  authorized,  is  a  cumu- 
lative  remedy.     (Burnham  agt.    On,- 
derdonk,  4J  N.  T.,  425.) 

2.  Where  the  person  upon  whom  such 
notice   is    served    under    the  statute, 
claims  to  hold  a  certificate  of  sale  of 
the    premises,   for  the   term   of    ten 
thousand  years,  for  non-payment  of 
municipal  assessments,  he  is  a  claimant 
of  '•  an  estate  for  a  term  of  years  not 
less  than  ten,"  within  the  meaning  of 
of  the  statute,  and  can   be  proceeded 
against  thereunder.  DANIELS,  J.  (Id.) 

DETINUE. 

1.  When  a  party  is  in  possession  of 
goods  belonging  to  another,  which  he 
is  bound  to  deliver  ou  demand,  if  he, 
without  authority  from  the  owner, 
parts  with  that  possession  to  one  who 
refuses  to  deliver  them,  he  is  responsi- 
ble in  detinue  equally  with  the  party 
refusing.  (Dunham  agt.  Troy  Union 
liaiLruud  Company,  3  Keyes,  543.) 

DEVISE. 

1.  Of  two    subscribing    witnesses   to  a 
will,  one  was  a  legatee  and  resided  out 
of  the  state.     The  other  witness  was 
competent,  and  his  testimony  concern- 
ing the  execution  of  the  will  was  full 
and  complete.     As  the  will  could  have 
been   proved    without    the  testimony 
of  the  non-resident  witness : 

Held,  that  the  devise  to  him  was  not 
rendered  void  by  the  provisions  of  2 
R.  S  ,  05  $  50.  '(Cornell  iigt.  Woolleu, 
3  Keyes,  378.) 

2.  The  essential  principle  involved  and 
determined  mav   be    summed  up   and 
elated  in  the  following  proposition  :  A 
devise  of  an   estate  for   life,   coupled 
with  a  general  and   beneficial   power 
of  testamentary  disposition,  confers  au 


absolute  power  of  disposition  in  re- 
spect to  the  rights  of  creditors  and 
purchasers,  whereby  a  conveyance  by 
•  the  devisees  under  such  will,  ot  an 
estate  iu  fee  in  the  premisess  so  de- 
vised, vests  in  the  purchaser  a  good 
and  valid  title  to  the  premises  so  con- 
veyed. ( Freeborn,  agt.  Wagner,  4 
Keyes,  27.) 

3.  Where  a  testator  devises  to  his  wife, 
during  the  term  of  her  natural    life, 
entire  estate,  and,  after  her  death,  the 
same,  share  and  share  alike,  unto  his 
children  who  may  at  her  decease  be 
living,  the  estate  does  not  vest  in  the 
children  until  the  decease  of  the  wife, 
and  she  cannot  be  required  to  account 
to  any  of  the  children,  or  their  repre- 
sentatives, for  the  purpose  of  having 
the  estate  divided  among  them,  or  ap- 
portioned to  any  of  them.  (Carmichael 
agt.  Cannichaet  4  Keyes,  316.) 

4.  The  further   provision  in  such  will, 
concerning  one  of  his  children,  that  his 
share  shall  be  kept  invested  during  his 
life  and  the  income  therefrom,  be  paid 
to  him,  coupled  with  a  power  to  devise 
the  principal,  will  not  bear  a  construc- 
tion adverse  to  the  rights  of  the  wife, 
as  above  defined,  to  enjoy  the  entire 
estate  during  her  life.     The  share  of 
such  child  in  the  estate   is   still  con- 
tingent upon  his  surviving  the  wife,  in 
which  event  only,  does  the  estate,  or 
any  part  thereof,  vest  in  him,  and  then, 
only  subject  to  the  incidents  and  con- 
ditions expressed  in  the  will.     {Id.) 

See  WILL.    (40  N.  Y.) 
WILL.    (4 1  N.  Y.) 

DISCONTINUANCE    OP    ACTION. 

1.  An  order  of  discontinuance,  withont 
costs,  even  of  a  legal  action,  com- 
menced in  the  supreme  court,  for  the 
recovery  of  money  only,  against  a 
sole  defendant,  though  made  after  the 
cause  is  at  issue  and  referred,  uncon- 
ditionally and  without  consent  of  the 
defendant,  is  within  the  power  and  in 
the  discretion  of  that  court  ( De 
Bnranter  agt.  Deyermaiid,  41  Y.  Y.. 
355.) 

DISCRETION. 

See  APPEAL.     (11  N.  Y.) 

DISCONTINUANCE,  supra.    (Id.) 

DISTRICT  COURTS,  N.  Y.  CITY. 

1.  District  courts  in  the  city  of  New  York 
have  jurisdiction  of  actions  by  and 
against  foreign.  corparatioM.  that  have 
places  of  l/imiiicss  in  t/ie  city  of  New 
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York.      (Ahem  agt.  National  Steam- 
s/iip  Co.,  aute,  403.) 

See  CONSTITUTIONAL  LAW.    (55  Sari ) 
JDBISDICTION.     (Id.) 

DIVISION  OF  ACTIONS, 
fie*  ACTION.     (3  Keyes,) 
DIVORCE. 

1.  In  an  action  for  a  separation  from  bed 
and  board,  on  the  ground  of  cruel  and 
inhuman  treatment,  evidence  of  cohab- 
itation after  the  last,  act  of  cruelty 
proved,  is  not,  as  in  an  action  for  di- 
vorce on  the  ground  of  adultery,  proof 
that  such  treatment  had  been  condoned 
or  forgiven.  (Reynolds  agt.  Reynolds, 
3  Keyes,  368.) 

'2.  A  divorce  granted  in  Indiana,  where 
neither  of  the  parties,  in  fact,  reside  at 
the  time,  and  where  there  had  been 
no  personal  service  of  process  within 
that  state  upon  the  defendant,  nor  au- 
thorized appearance  for  her.  is  invalid 
here,  although  the  Indiana  record  re- 
cites the  residence  of  the  plaintiff  in 
good  faith  for  one  year  within  the 
state  of  Indiana,  and  shows  an  appear- 
ance for  the  defendant  by  one  purport- 
ing to  be  an  attorney-at-law  in  that 
state.  (Kerr  agt.  Ken,  41  N.  Y.  272.) 

3.  The  constitution  of  the  United  States, 
and  the  acts  ot  congress,  declaring  that 
full  faith  and  credit  shall  be  given  in 
each  state  to  the  judicial  proceedings 
of  every  other  state,  and  the  acts  of 
congress  declaring  that  the  judgments 
of  the  state  courts  shall  have  the  same 
faith  and  credit  in  other  states  as  they 
have  in  the  state  where  they  are  ren- 
dered,  do  not   prohibit  an  inquiry  by 
the  courts  of  this  state  into  the  jurisdic- 
tion of  the  court   of  another  state,  in 
which  the  original  judgment  was  ren- 
dered; nor  an  inquiry  into  the  right 
of  that  court  to  exercise  authority  over 
the  parties  or  the  subiect-niatter,  nor 
an  inquiry  whether  the  judgment  is 
founded  upon  or  impeachuble  for  fraud; 
and  'such  judgment  may   be   inquired 
into  in  these  respects,  jvltliough,  accord- 
ing to  the  statements  in  the  record  it- 
self, the  court   had  acquired  jurisdic- 
tion, both  of  the  person  and  the  subject- 
matter.     (Id.) 

4.  When  the  question  arises,  in  an  ac- 
tion brought  in  this  court,  by  a  wife 
against  her  husband,  pro caiisa  adultery 
as  to  the  effect  which  shall  be  given 
here  to  a  decree  of  divorce  obtained  in 
a  circuit  court  of  Indiana,  by  the  hus- 
band against  his  wife,  as  evidence,  it  is 
exclusively  a  quubtiou  as  to  the  juris- 


diction of  the  Indiana  court  to  make 
the  decree.  In  determining  that  ques- 
tion, iu  the  second  action,  the  court  has 
nothing  to  do  with  any  allegations  of 
fraud  m  instituting  the  action  in,  or 
procuring  the  decree  of,  the  Indiana 
court.  (Hoffman,  agt.  Huffman.  55 
.Barb.,  269.) 

5.  The  fact  that  the   defendant  in  the 
former  action  instituted  a  suit  to  set 
aside   the   decree  in   that  action,   for 
fraud,  will  not  estop  her,  when  plain- 
tiffin  the  second  action,  from  insisting, 
on  the  trial  thereof,  that  the   Indiana 
court  never  acquired  jurisdiction  of  her 
person,  so  as  to  make  a  decree  of  di- 
vorce which  the  courts  of  this  state  are 
bound  to  regard  as  conclusive  evidence 
of  a  decree  valid  as  to  her.     (Id.) 

6.  The  courts  of  this  state  will  not  regard 
a  service  or  notice  of  the  pendency  of 
an  action  by  publication  in  an  Indiana 
newspaper,  as  giving  a  court  of  that 
Btate  jurisdiction  of  a  defendant  who 
was,  at  the  titue,   a   resident   of  this 
state.     (Id.) 

7.  A  decree  lor  divorce  should  not  direct 
the  payment,  by  the  defendant,  of  ar- 
rears of  alimony  previously  ordered  by 
the  court.    The  plaintiff  should  be  left 
to  enforce  fhe  payment  of  such  arrears 
in  the  ordinary  way.     (Id.) 

8.  In  respect  to  permanent  alimony,  the 
better  way  is  to  direct  a  reference,  to 
ascertain  the  amount  which  should  be 
allowed.     Yet  a  decree  of  divorce  will 
not   be  reversed  OP  appeal,  because  it 
orders  the  payment  of  a  specified  sum, 
without  a  reference.     (Id.) 


DONATIO  MORTIS  CAUSA. 

1.  Certificates    of   stock,    and    coupon 
government   bonds,  will   pass   by  de- 
livery mortis  causa,  without  any  writ- 
ing.    ( Walsh  agt.   Sexton,  55  2>arb., 
251.) 

2.  Thus,  where  the  plaintiff's  testatrix, 
during   her  last  illness,  having  exam- 
ined certain   certificates  of  bank  and 
railroad  stock,  and  coupon  government 
bonds,   owned   by   her,   sent   for    her 
husband,    the   defendant,  and   on   his 
coming  into  the  room,  she  handed  him 
the  box  containing  the  securities,  with 
the  key   thereof,  saying  that  she  gave 
him   the   box  and   its   contents ;    that 
they  would  be  of  use  to  him  alter  her 
dea'th ;   and  the   box  and  its  contents 
were  taken  and  retained  by  him : 

Held,  that  the  title  to  the  securities 
passed  to  the  defendant,  although  no 
transfer  of  the  stock  was  signed,  and 
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no  povtxr  authorizing  piich  transfer  wa 
eignedTiy  the  testatrix.     (Id.) 

DOWER. 


1.  How  a  wife  by  the   common  law  was 
deprived  or  could  dispose  of  her  dow 
er  or  estate,    reviewed    by    counsel 
(Kie/er  agt.  Winfans,  ante,  176.) 

BEQUEST  IN  LIEU  OF.    Set  BEQUEST,  (  3 
Ktyes.  ) 

2.  The  inchoate  right  of  dower  of  the 
wife  is  as  much  entitled  to  protection 
as  the  vested  rights  of  the  widow  ;  anc 
her  right  of  dower  in  the  surplus  re- 
maining after  the  payment  of  mort- 
gages foreclosed  upon  lands  in  which 
she  had  a  dower  right,  subject  to  the 
prior  lien  of  the  mortgages,  cannot  be 
affecled  by  the  question,  whether  the 
sales  upon   the  foreclosure   suits  took 
place  before  or  after  the  death  of  her 
husband.     (  Mills  agt.    Van  Vorhis,  20 
N.    F.,  412:   Matthews  agt.   Duryee,  4 
Keyes,  525) 

3.  Neither  does  she  waive  or  lose  her 
right  of  dower  in   such  surplus,  nor 
her  right  of  action  to  recover  the  same 
from  a  trustee  of  her  husband's  cred- 
itor (to  whom,  by  order  of  the  court, 
the  same,  after  foreclosure,  was,  upon 
application  of  the  trustee,  paid  over.) 
by  reason  of  her  neglect  or  omission 
to  assert  her  claim,  either  during  the 
pendency  of  the   foreclosure  suits,  or 
upon  the  application  of  the  trustee  for 
distribution  to  him  of  such  surplus,  or 
in  a  suit  subsequently  brought  by  such 
trustee  against  t  beared  i  tor  of  her  hus- 
band   to  settle  the  order  of  pavmeiu 
and  to  enable  him  to  close  his  trust,  to 
which  suits  in  foreclosure  and  for  a 
settlement  she  was  made  a   party  de- 
fendant, and   served  with  a  summons, 
b.ut  failed  to  appear.     (Id.) 

4.  The  rule,  that,  where-  a  party  to  an 
action  can  enforce  a   remedy,  but  ne- 
glects to  do   so,  he  cannot  resort  to  a 
new  and  independent  action  to  accom- 
plish the  same  result,  can  be  invoked, 
only  where  the  right  in  question  not 
only  exist,  but  where  there  is  full  op- 
portunity to  assert  the  right,  and  ask 
for  the  remedy,  in  an  action  affording 
opportunity  to  present  the  claim;  and 
Where  an  issue  is  or  can  be  legitimately 
framed   to  try    it,  and   the  court   has 
jurisdiction  both  of  the  parties  and  of 
the  subject-matter.     (Id.) 

5.  A  demand  for   "dower"  made  on  a 
party    holding    funds    in    which    the 
claimant  has  a  dower  interest  is  good. 
It  need  not  state  the   precise  amount 
claimed.     (Id.) 

VOL.  XXXIX.  38 


6.  An  exception  to  the  findinsr  of  the 
amount  of  dower  interest  due  to  the 
widow  in  the  surplus  afte-  foreclosure 
and  sale  of  her  husband's  estate,  with- 
out indicating  in  what  respect  tho 
same  was  erroneous,  presents  no  legal 
proposition  to  this  court  for  review. 
(Id.) 

Sc.e  WILL.    (41^.  F.) 

DRAFT. 

See  BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES.     (55-Bar&.) 

DUPLICATE. 

See  BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES.      (40  A".  F.) 

DUTIES. 

See  IMPORTS.     (SKeyes.) 

EJECTMENT. 

1.  The  defendant,  W.  H.  Payne's  grantee, 
claimed  in  this  action:  1."  That  he  w«a 
entitled  to  the  possession  of  the  tract  in 
dispute  on  the  ground  that  there  wax 
an  adverse  possession  as  against  the 
plaintiff,  and,  2.  That  there  was  a  prac- 
tical location  by  A.  W.  Clason,  andW. 
II.  Payne,  of  the  boundary  line,  be- 
tween them  and  ftiat  the  tract  in  ques- 
tion was  on  his  side  of  tlurt  line. 
3.  That  A.  W  Clason,  having  allowed 
W.  H.  Payne  to  improve  the  property' 
to  move  the  old  wall,  and  otherwise 
exercise  acts  of  ownership  in  retrard  to 
the  disputed  tract  before  the  deeds  to 
plaintiff,  he  was  estopped  from  claiming 
possession  of  the  property.  ( Manna  t 
agt.  Husson,  ante,  447.) 

2.  The  jury,  under  the  charge  of  the 
court,  found  a  verdict  for  the  defend- 
ant. (Id.) 

Held,  on  appeal:  It  being  undisputed, 
that  the  stone  wall,  referred  to  in  the 
deed  to  Payne,  at  the  time  of  its  execu- 
tion, was  standing,  and  it  being  cleat  ly 
shown  by  the  evidence,  that  the  prop- 
erty in  d'ispnte  is  not  included  within 
the  boundaries  of  the  premises  descibed 
in  that  conveyance;  but  that  it  forms 
part  of  the  land  conveyed  to  the  plain- 
tiffs by  their  deeds :  It  follows  as  a 
necessary  result,  that  the  plaintiffs  are 
entitled  to  recover,  unless  the  facts  ad- 
duced by  the  defendant  are  sutiicieut  to 
prevent  such  recovery.  (Id.) 

3e/d.  that  on  neither  of  the  ground* 
claimed  by  the-  uel'eadaiit,  was  he  eu- 
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titled  to  the  possession  or  the  right  to 
possession,  under  his  title,  of  the  prem- 
ises claimed  by  the  plaintiff.  (Id.) 

Ste  ACTION.      (3  Ket/es  ) 

3.  One  who  claims  as  one  of  six  children, 
the  heiis  of  the  owner  of  a  rent  charge, 
•with    a    condition   ot    re-entry,  upon 
premises  leased  in  fee,   subject  to  such 
rent  charge  and   condition  of  re-entry, 
may,   upon  non-payment  of  the  rent, 
maintain  an  action  of  ejectment  to  re- 
cover one  undivided  sixth  part  of  the 
demised    premises.      (Oruger   agt.    Me 
Laurey,  41  N.  Y.,  219.) 

4.  Such  action  may  be  commenced  with- 
ont  a  common  law  demand  of  the  rent 

•..  having  been  first  made,  or  a  fifteen  days 
notice  of  intention  to  re-emer  under  the 
act  of  1846,  having  been  served.  (Id.) 

3.  Hosford  agt.  Ballard,  (39  JT.  Y.,  147), 
and  Van  Rensselaer  agt.  Dennison,  (35 
•  JV.  Y.,  393),  referred  to  and  approved. 
(Id.) 

6.  Accordingly,  where  J.   K.,   in  1789, 
leased  in  fee  fo  the  defendant's  grantor 
the  premises  in  question,  reserving  rent, 
with  a  condition  of  re-entry  in  case  of 
non-payment,  and   died  in  1810,    intes- 
tate, leaving  theplaintitt  (his  daughter) 
and  five   other  children,  his  heirs-at- 
law: 

Held,  unanimously,  that  she  could  recover 
of  the  defendant  in  ejectment,  on  non- 
payment of  the  rent,  one  undivided 
sixth  part  of  the  premises  leased,  and 
that  the  commencement  of  the  action 
was  a  sufficient  substitute  fur  actual 
entry,  or  the  common  law  demand  of 
rent.  (Id.) 

7.  Where  in  an  action  of  ejectment   ari- 
sing upon  a  disputed   boundary,  it  ap- 
pears   that   at  tho  time  the  defendant 
purchased,  the  plaintiff,  as  surety  for, 
and  with  the  defendant's  grantor,  exe- 
cuted a  bond  indemnifying  the  detend- 

.  ant  against  a  certain  mortgage,'  in 
which  bond  it  was  recited  that  such 
grantor  had  that  day  conveyed  the 
premises  theretofore  by  him  (the  grant- 
or) occupied,  being  the  premises  conveyed 
to  such  grantor  by  J.  It.  (the  common 
source  of  title) : 

Eeld,  that  although  the  grantor  did,  at 
that  time,  in  tact,  occupy  up  to  the 
line  claimed  by  the  defendant,  yet  the 
plaintiff'  was  not  estopped  by  such  re- 
cital from  Heuying  that  to  be  the  true 
line.  (Reed  agt.  McCourt.  41  If.  Y., 
435.) 

Set  BOUNDARIES.,  (Id.) 
CONDITION.    '( Id. .) 

ACTIONS.      (Id.) 


ELECTION.     A 
F 

See  CRIMINAL  LAW.     (55  Barb.) 
GUARDIAN  IN  SOCAGE     (Id,) 
WILL.    (Id.) 

ELECTION  OP  ACTION. 
See  CAUSE  OF  ACTION.    (41  N.  Y.) 

EMINENT  DOMAIN. 
See  CONSTITUTIONAL  LAW.    (41  iV.  J".) 

EQUITABLE  ACTION. 

1.  In  an  action  commenced  and  tried  by 
the  court  as  an  action  in  equity,  the 
plaintiff  therein  seeking,  upon  various 
allegations,  equitable  relief  and  equita- 
ble relief  only,  the  court,  finding  that  the 
plaintiff'  is  not  entitled  to  any  equitable 
relief,  cannot,  upon   certain   facts  ap- 
pearing upon  the  trial    which    would 
warrant  an  action  by  the   plaintiff  for 
damages,  but  which  he  has  neither  al- 
leged or  claimed,  assess  or  cause  to  be 
assessed,such  damages,  and  orderjudg-_ 
ment  therefor   against  the   defendant. 
(Bradley  agt.  Aldrick,  40  N.  Y..  504.) 

2.  Section  275  of  the  Code  is  intended  to 
relieve  a  plaintiff  from  any  technical 
objection  that  he  has  not  prayed  for  the 
precise  relief  to  which  it  may  seem  he 
is  entitled  upon  the  trial;  but  still  the 
relief  granted  must  be  consistent  with 
the  case  made  by  the  complaint.    (Id.) 

3.  No  construction  can  be  given  to  that 
section  which  will  enable  a  plaintiff  to 
compel  a  trial  by  the   court  by  merely 
alleging,  in  his  complaint,  giounds  of 
equitable  relief,  and  failing  in  that,  se- 
cure a  trial  of  an   action  for  fraud  and 
an   assessment   of  damages  without  a 
jury,  in   violation  of  the    Constitution 
and  of  section  253  of  the  Code.     (Id.) 

4.  Barlow  agt,  Scott,  (.24  N.  Y.,  40),  dis~ 
timjuinhed.     (Id.) 

See  JOINDER  OF  ACTIONS,    (41  If  Y.) 
STATUTE  OF  LIMITATIONS.    (Id.) 

EQUITABLE  ASSIGNMENT. 
See  DEBTOR  AND  CREDITOR.  (40  N.  Y.) 

EQUITABLE  TITLE. 

1.  The  plaintiff,  while  owner  of  a  lot 
over  which  right  of  way  from  necessity 
was  claimed,  purchased  from  one  G., 
thft  lot  iu  question,  to  which  there  wa» 
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access  only  over  the  said  lands  of  plain- 
tiff. He  gave  hia  note  for  the  pur- 
chase-money, received  from  G.  a  con- 
tract to  convey,  and  entered  into  pos- 
Bession.  Suosequently,  G.  bought  hack 
the  lands  so  contracted  to  be  conveyed 
by  him,  the  incidents  of  such  purchase 
being  iiis  surrender  of  the .  note  to 
plaintiff,  and  receiving  back  from  him 
the  contract: 

Held,  that  plaintiff,  by  his  purchase  and 
possession  became  the  owner  in  equity 
of  the  lands,  and  that  the  subsequent 
transaction  with  G.  was  a  sale  to  hirn 
of  this  equitable  title,  by  an  agreement 
binding  in  equity,  and  he  is  presumed 
to  have  transferred  therewith  an  equi- 
table right  of  way  to  and  from  such 
lands,  without  which  there  could  be 
110  beneficial  enjoyment  thereof.  The 
point  determined  as  above  will  be  bet- 
ter understood  by  comparing  the  argu- 
ment of  appellant's  counsel  with  the 
opinion  of  GROVEU,  J.,  which  see. 
(Simmons  agt.  Sines,  4  Keyes,  153.) 

EQUITIES. 
Bse  ASSIGNOR  AND  ASSIGNEE.  (40  N.Y.) 

EQUITY. 

1.  A  court  of  equity  will  reform  a  deed 
or  writing,  if  by  accident  or  mistake  it 
doea  not  express  the  real  intention  of 
the  parties.     (Prior  agt.    Williams,  3 
Keyes,  231.) 

2.  The  right  to  give  or  withhold  costs  to 
a  party  in  equity  cases  rests  in  the  dis- 
cretion of  the  court,  and  such  discre- 
tion it  is  not  the  province  of  this  court 
to   direct   or   control.      (  Staiger  agt. 
Scfinltz,  3  Keyes,  614.) 

See  ASSIGNEE.     (Id:) 
PRACTICE.    (Id.) 
EQUITABLE  TITLE.     (4  Keyes.) 
FRAUD.     (Id..) 
PARTITION.     (Id. ) 
PRACTICE.   (Id.) 

3.  A  court  of  equity  will  not,  in  the  ab- 
sence of  fraud,  or  undue  influence,  in- 
terfere to  set  aside  a  sale  by  a  legatee  of 
a  legacy  of  a  iixed  and  certain  siim  of 
money,' payable  at  a  fixed  period  after 
the  deutli  of  the  testator  with  interest, 
although  su«l)  sale  was  made  some  years 
before  the  legacy  was  due,  and  for  an 
inadequate  consideration  ;  and  although 
the  legatee  was  at  the  time  of  the  sale 
a   "  reckless,   dissipated,   improvident, 
and  weak-minded  young  man."    (Par- 
melee  agt.  Cameron,  41  X,  Y.,  39:2.) 

4.  Such  a  sale  is  nut  within  the  equity 


rule,  which  enables  the  court  to  relieve 
expectant  heirs,  remainder-men  and 
reversionera,  from  disadvantageous 
bargains,  where  both  the  amount  or 
value  of  the  interest  sold  and  the  time 
of  its  enjoyment  are  uncertain.  (Id.) 

5.  Mere  inadequacy  of  price  is  not  a  suf- 
ficient ground  for  avoiding  a  sale,  nn- 
less  the  inadequacy  is  so  gross  as  to 
afford  presumptive  'evidence  of  actual 
fraud,  or  is  coupled,  in  fact,  with  fraud, 
surprise,  ignorance,  mistake,  delusion, 
or  imbecility.     (Id.) 

6.  The  rule  is  now  well  settled,  that  in 
actions  brought   for  equitable   relief, 
and  tried   before  a  judge,  if  there  ap- 
pears to  be  no  ground  tor  granting  such 
relief,  the  court  should  retain  thecaivse 
and  grant  such  legal  relief  as  may  be 
just.     Hence,  although  a  judge  refuses 
to  decree  a  specific   performance  of  a 
contract  of  sale,  at  the  suit  of  a  pur- 
chaser, yet  he  should  retain  the  case 
for  the   purpose  of  awarding  to  the 
plaintiff  the  damages  he  is  entitled  to 
for  the  non-perfoitnance.      (Cuff  agt» 
Dorland,  55  Barb.,  481.) 

See  INJUNCTION.    (Id.) 
LEASE.    (Id.) 

ERROR. 

1.  Plaintiff  shot  at  B.  intending  to  kill 
him,  but  missed  him  and  hit   Mrs.   B. 
Not  error  for  the  court  to   refuse  to 

v  charge,  "  that,  if  the  prisoner  pointed 
and  fired  a  pistol  at  Mr.  B.  alone,  with 
intent  to  do  him  bodily  harm,  the 
prisoner  cannot  be  convicted  of  shoot- 
ing Mrs.  B."  (Hollyiceod  agt.  People. 
3  Keyes,  55.) 

2.  It  having   been  alleged  in   the  com- 
plaint and  not  denied,  hence  admitted 
in  the  answer,  that  the  defendant  re- 
ceived certain  goods  in  his  capacity  of 
common  carrier,  and  the  contract  being 
entire  and  for  the  whole  route,  it  was 
not  trvor  for  the  judge  to   refuse  to 
charge,  that  over  a  part  of  the  route 
the  defendant  was  merely  a  bailee  for 
hire,  and  not  a  common  carrier.    (Sim- 
mons agt.  Law,  3  Keyes,  2J7.) 

3.  It  is  not  error  to  charge  that  the  evi- 
dence of  an   impeached  witness  need 
not  necessarily  be  wholly  disregarded. 
The  jury  may  give  to  it  the  weight  to 
which,  under  all  the  circumstances  ot 
the  case,  it  seems  to  be   properly  en- 
titled.    (Lee  agt.    Chadsey,    o    Keyen, 
225.) 

4.  The  plaintiff  forwarded  to  L.  St.Cn., 
bankers,  at   Buffalo,   for   col.ection,  a 
draft  at  sixty   days,    on   C.,  at  Mil- 
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waukee,  for  which  they  had  paid  or 
advanced  value.  L  &  Co.  forwarded 
the  same  to  the  defendant,  their  cor- 
respondent in  Milwaukee,  for  accept- 
ance and  collection.  It  was  accepted 
by  C.  and  held  by  defendant  till 
maturity.  Aleantime.  L.  &  Co.  failed, 
and  the  defendant  retained  the  pro- 
ceeds of  the  draft  to  satisfy  an  alleged 
balance  against  L.  &.  Co.  In  an  ac- 
tiou  by  plaintiff  against  defendant,  to* 
recover  the  amount,  of  the  draft,  less 
charges  for  collection,  it  was  proved 
that  the  usage  between  L.  &,  Co.  and 
the  defendant,  was  to  receive  and 
collect  drafts  and  notes,  and  to  credit 
each  other  \vitu  the  proceeds,  when 
collected : 

Held,  that  the  court  below  erred  in  as- 
suming, without  sufficient  proof,  that 
defendant  had  transmitted  any  paper 
to  L.  &  Co.  on  the  credit  of  this  draft, 
and  in  holding  that  if  the  defendant 
had  delayed  drawing  the  amount  due 
to  it,  by  reason  of  having  this  draft, 
the  plaintiff  was  not  entitled  to  re- 
coyer-  (Commercial  Bank  of  Clyde 
agt.  Marine  Bank,  3  Ket/es,  337.) 

5.  A  charge,  in  substance,  that  the  ser- 
vants of  a.  railroad  company  are  in  the 
line  of  their  duty  and  employment,  in 
helping  the  young  and  infirm  on  and 
off  the  car,  and  that  the  company  is  re- 
sponsible for  their  negligence  while  so 
doing,  is  not  error.     (Drew  agt.  Sixtk 
Ave.  K.R.  Co.,  3  Ktyes,  429.) 

6.  Parol  proof  of  a  contract  was  given, 
anJ,    upon    cross-examination,   it    ap- 
peared that  the  contract    had  bten  re- 
duced to  writing: 

Held,  that  the  denial  by  the  referee,  of  a 
motion  by  the  defendant  to  strike  out 
this  parol  evidence  as  secondary,  in 
view  of  a  written  contract,  was  error. 
(Hatch  age.  Pryor,  3  Keyef,  441.) 

7.  It  is  not  a  ground  of  complaint  that  a 
judge  omits  to  pass  upon  a  question  of 
law  which  was  not  submitted  to  him, 
or  to  instruct   the  jury  upon  a   point 
concerning  which   no  request  for  in- 
struction was  made.     (Atlantic  Dock 
Co.    agt.   City   of  Brooklyn,  3  Keyes, 
414.) 

8.  Where  the  court  was  requested    to 
charge  as  follows  :    "  Where  there  are 
no  monuments  given  in  the. deed,  but 
courses   and   distances    only,   it   must 
be  controlled  by  the  course  and  dis- 
tance on   that   "line,"    and   he   did   so 
charge,  with  this  addition  :    ''This   is 
BO,  if  the  line  runs  by  the  deed  alone  ; 
but  this  proposition  fails  in  its  applica- 
tion to  a  case   where  the  laud  cannot 
be  platted  from  the  deed: 


Held,  that  there  was  no  error  in  the 
charge.  (Batcliffe  agt.  Gray,  3  Keyes. 
510.) 

IN  DEED  OK  INSTRUMENT.      See  EQUITY. 

(Id.) 
IN  POLICY   OF   INSURANCE.     See    Iw- 

8URANCE.       (Id.) 

IN  PRODUCTION  OF  EVIDENCE.   See  EVI- 
DENCE. (Id.} 
See  APPEAL  REVIEW.    (Id.) 

EVIDENCE.    (Id.) 

JURY,    (id.) 

PRACTICE.     (Id.) 

PRACTICE.    (4  Keyes) 

JUDGMENT.    (Id.) 

9.  A  common  law   certiorari  to   review 
the  proceedings  of  assessors  brings  up 
the  merits  as  well  as  questions  of  juris, 
diction  and  regularity,  and  where  the 
assessors  have  neither  exceeded  their 
powers,  nor  been  irregular  in  exercis- 
ing them,  the  court  will  still   examine 
and  correct  their  decisions,  if  errone- 
ous.    (People  agt.  Assessors  of  Albany. 
40  If.  Y.,  154.) 

10.  Where  there  is  no  conflict  in  the  ev- 
idence as  to   the  circumstances   in  ac- 
tions for  false   imprisonment  and  ma- 
licious prosecution,  the  question  is  one 
of  law,  and  not  for  the  jury.     (Burns 
agt.  Eruen,  40  N.  Y.,  463.) 

11.  A  finding  by  a  judge  of  a  material 
fact  irliolly  without  evidence  to  sustain 
it,  is  an  error  of  law,  and  upon  excep- 
tion thereto,  reviewable  in   this  court. 
So,  it  .teems,  is  the  refusal  to  find  a  ma- 
terial fact   proved  by   nucontrovmed 
evidence.    ( Mason  agt.  Lord,  40  J\r.  Y., 
476.) 

12.  Where,  before  the  jury  is   charged, 
a  series  of  propositions  embracing  thir- 
teen requests  to  charge  are  submitted, 
and  after  the  charge,  the   court,  as  to 
these  requests  to  charge,  as  to  each  and 
every  proposition,    refused  to   charge 
further  or  otherwise  in  respect  thereto 
than  as  in  his  charge,  and  the  "coun- 
sel thereupon  excepted  to  the  said  re- 
fusal as  to  each  proposition,  separately, 
and  also   excepted   to   the   charge  aa 
made  by  the  court,  and  each  and  every 
part  thereof,  r  it  besng  conceded  that 

seme  of  the  propositions  had  been  sub- 
stantially charged,  avid  that  portions  of 
the  charge,  were  correct : 

Held,  that  neither  the  exception  to  the 
charge  or  to  the  refusal  to  charge,  raised 
any  question  for  review  upon  appeal. 
To  make  a  valid  exception,  it  was  the 
duty  of  the  counsel,  at  the  close  of  the 
charge,  to  call  the  attention  of  the  court 
to  any  one  of  the  requests  us  to  which 
he  desired  more  specific  or  different  iu 
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•tractions.     (  Walsh  agt.  Kelly,  40  Jf. 
r.,  556.) 

&e  APPEAL,     (Id. 

CERTIORARI.    (Id.) 
CRIMINAL  LAW.     (41  N.  Y.) 
EVIDENCE.    (Id.) 
INDICTMENT.    (Jd.) 
MURDER.     (Id.) 
NEGLIGENCE.    (Id.) 
WRIT  OF  ERROR.    (Id.) 

ESTATES  IN  LAND. 

1.  UNDER  A  DEVISE  ;  NATURE  AND  EX 
TEXT  OP.     CON VE  VANCE  OF,   BY   DE- 
VISEES FOR  LIFE,  WITH  REMAINDER 
OVER   TO   SURVIVOR,   &c.     (freeltom 
Wagner,  4  Kei/et,  27.) 

2.  VESTING  OF,  UNDER  A  DEVISE.    See 

Carmic/iael  agt.   Carmichael.  4  Keiies, 
34(5.) 

3.  The  rule  is  in  Shelley's  case,  under 
which  a  grant  to  A.  for  life  remainder 
to  his  heirs,  vested  a  fee  in   A.  is  ah 
rogated  bv  tlie  Revised  Statutes  of  our 
state,  (3  '£,.  S.   12,  $  24,  5<l/t  ed.,)  and, 
under  such  grant,   A.    takes  an  estate 
according  to  its  terms — tl^t  is,  for  life 
only.     (Sheridan  agt.  House.  4  Knies, 
56!)".) 

4.  An  estate  is  vested  where  there  is  a 
pei-son  in  being  who  will  take  if  the 
precedent  estate  then  terminates.  (Id.) 

5.  Vested  future  estate.     Uiider  a  grant 
of  lands  to  J.  J.  for  life,  and  after  his 
decease  to  his  heirs  for  ever,  his  chil- 
dren took  at  once,  under  our  statute,  a 
vested  future   estate  ;    for   these  were 
the  persons  in  being,  who  would  take 
in  fee.  whenever,  by  the  death  of  their 
father,   the    precedent  estate    should 
terminate.     (Id.) 

».  Devisable,  descendible  and  alienable 
estate.  This  vested  future  estate  of 
each  chilil,  (hough  liable  to  be  defeated 
by  hits  death  before  that  of  his  father, 
is,  nevertheless,  under  our  statute  law, 
devisiriile.  decendibie  and  alienable. 
(3  B.  8.  13,  $  35,  5*A  erf.)  (Id.) 

7.  Rights  of  grantee  of  a  vested  future 
estate  under  a  deed  in  partition.  Being 
alienable  (upon  a  covevance  by  J.  J., 
of  his  life  estate,  to  his  children,  as 
tenants  in  common,)  a  deed  of  par- 
tition, executed  by  all  the  children  but 
one,  assigning  and  conveying  to  that 
one,  a  certain  portion  of  such  lands  in 
severally,  wiih  covenants  for  quiet 
enjovment,  &.C.,  operates  to  place  him 
in  the  same  relation  to  the  portion 
thus  assigned,  and  conveyed,  which 
he  sustained  before  the  deed,  to  his 
undivided  share  of  the  whole  property; 


that  is,  he  holds,  in  severalty.  nn  estate 
for  the  life  of  his  father  in  the  portion 
conveyed,  and  is  entitled  to  the  fee  of 
each  of  his  grantors  and  of  himself 
under  the  grunt  to  his  father,  provided 
each  shall  survive  the  father.  (Id.) 

8.  In  other  words,  he   takes,  under  the 
conveyance,  besides  ihe  life  estate  of 
his  father,    the  expectant    estates   of 
himself  and  of  his  grantors,  subject  to 
these  being  defeated  by  the  decease  of 
his  grantors  prior  to  the  death  of  the 
father.    (Id,) 

9.  This  estate  or  interest  is  "real  estate," 
and,    as    such,   is    liable,    under    our 
statutes,  to   be  sold  on  execution.     (3 
R.  S.  6:37,  $  4  ;   642.  §  2  -,   MS,   $  38 ; 
655,  $  78,  bthed.)     The  purchaser  un- 
der such  sale  takes,  of  course,  only  the 
same  estate,  subject  to  the    same  lia- 
tiility  to  be  defeated,  as  was  vested  in 
the  son  (judgment  debtor,)  from  whom 
he  derives.    (Id. 

ESTOPPEL. 

1.  Where  one  bids  upon  property  offeied 
for  sale,  and  the  same  is  struck  off  to 
him.  he  cannot,  in  a  suit  against  him 
for  the  wrongful  conversion   of   such 
property,  thereafter  introduce  evidence 
to  prove   that  he  was  acting  only  as 
the  agent  of  another.     By  bidding,  he 
assumes  the  character  of  a  purchaser  ; 
and  he   is  estopped  from  denying  tha 
legitimate  conclusion  inferred  from  his 
conduct.     (Ballet  agt.  Hipp,  3  Kei/es, 
210.) 

2.  An   estoppel  in  pais  may   be  urged 
against   the   defense  of  usury,  and  is 
available  against  tlie  indorsee  as  well 
as   maker.     (Mason,   agl.   Antlwny,    3 
Keyes,  609.) 

3.  One  who,  while  owning  and  using  a 
water  privilege  upon  a  stream,  assents 
to  the  erection  of  expensive  machinery 
for  the    diversion   of    the    water  by 
another,   upon   one   side  of  the  same 
stream    above     him,    is    not    thereby 
estopped,  upon  subsequently  purchas- 
ing t.iie  lands  on  thestreiim  immediate- 
ly opposite  the  machinery  so  erected, 
from  (Demanding  that  the  water  should 
be  restored,  along   the   lands  so   pur- 
chased to  its  natural  channel,  though 
such  restoration  will  cause  great  loss 
to  the   party  erecting  the  machinery. 
(Corning  agt.     Truy    Iron  and   J^'ail 
factory,  40  iV.  Y.,  191.) 

4.  Where  one  leases,  for  a  long  term,  land 
traversed    by   or    adjoining  a  stream 
of  water,  and  does  not  object  to,  bui 
expres&es  approval  of,   the  erection  by 
the  Icbbee,  during  the  term,  oi'  work's 
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of  a  permanent  and  expensive  charac- 
ter for  the  diversion  of  the  water  from 
the  stream,  in  its  whole  course  through 
or  passed  the  leased  premises,  to  other 
laud  belonging  to  the  lessee,  and  the 
operation  of  extensive  machinery  on 
ench  other  land  by  means  of  such 
diversion,  the  lessor  is,  nevertheless, 
not  precluded  from  claiming  a  restora- 
tion of  the  stream  to  its  natural  chan- 
nel, at  the  expiration  of  the  term*. 
(Id.) 

See  VENDOR  AND  VENDEE.    (40  If.  Y.) 
TRUSTS  AND  TRUSTEES.   (41  N.  Y.) 

5.  Recitals,  in   an  instrument,   are  evi- 
dence against  the  party  executing  it, 
but,  when  immaterial   to   the   instru- 
ment, or  when  the  action  is  not  found- 
ed on  the  instrument,  but  is  wholly 
collateral  to  it,  the  recitals  work' no 
estoppel.     (Seed  agt.  McCourt,  41  Jf. 
Y.,  435.) 

6.  Accordingly,   where   in   an  action  of 
ejectment    arising    upon   a    disputed 

boundary,  it  appears  that  at  the  time 
the  defendant  purchased,  the  plaintiff, 
as  surety  for,  and  with  the  defendant's 
grantor,  executed  a  bond  indemnifying 
the  defendant  against  a  certain  mort- 
•  gage,  in  which  bond  it  was  recited  that 
ench  grantor  had  that  day  conveyed  the 
premises  theretofore  by  him  (the  grant- 
or) occupied,  being  the  premises  conveyed 
to  such,  grantor  by  J.  H.  (the  common 
source  of  title) : 

Held,  that  although  the  grantor  did,  at 
that  time,  in  iact,  occupy  up  to  the 
line  claimed  by  the  defendant,  yet  the 
plaintiff  was  not  estopped  by  such  re- 
cital from  denying  that  to  be  the  true 
line.  (Id.) 

7.  A  parol  assent  by  one  of  them,  as  to 
the  location  of  a  boundary  fence  be- 
tween adjoining  owners,  and  the  actual 
erection  of  the  fence  by  the  other,  in 
accordance  with  such  assent,  followed 
by  mutual  occupation  and  acquiescence 
in  such  location  of  the  boundary  for  a 
few  months  is  not  sufficient  -to  change 
the  true  line,  or  to  preclude  the  assent- 
ing party  from  asserting  his  rights,  in 
accordance  with  such  true  line.     (Id.) 

8.  Such  assent  is,  at  most,  but  a  license, 
BO  as  to  prevent  an  action  of  trespass 
until  revoked.    JAMES,  J.     (Id.) 

9.  Mutual  consent  to  the  location  of  a 
boundary   theretofore   in   dispute,  fol- 
lowed   by  long   acquiescence   and  by 
mutual  occupation  in  conformity  there- 
with, has  been  held  to  conclude  both 
parlies,    but  such   acquiescence   must 
nave    continued    for    a    long    period, 
scarcely     less     than     twenty    years. 
WOODRUFF,  J.    (Id.) 


10.  One  who  guarantees,  in  writing,  the 
payment  of  a  bond  assigned  by  him, 
thereby  estops  himself  from  denying  in 
an  action  on   the  guaranty,  that   the 
makers  of  the  bond  were  competent  to 
contract  in  the  manner  thev  did.  (Eem- 
senugi.  G  facts,  41  N.  y.,'471.) 

11.  Accordingly,  where  a  cemetery  as- 
sociation organized  under  the  general 
act,  executed  to  the  defendant  a  bond 
for  money   loaned   by    him   to  them, 
which  he  subsequently  assigned  to  the 
plaintiff,  indorsing  thereon,  a  guaranty 
to  the  plaintiff  of  the  payment  thereof: 

Held,  in  an  action  on  the  guaranty  that 
the  defendant  would  not  be  permitted 
to  set  up  that  the  association  were  not 
authorized  to  issue  such  bond,  or  that 
the  same  was  not  a  binding  or  valid 
obligation  when  issued.  (Id.) 


EVIDENCE. 

1.  In  an  action  for  work,  labor  and  ser- 
vices, several  svitnesses  were  asked.  " 
how  much  were  the  services  of  the  plain- 
tift  worth,  fl-ith  board?"    Others  were 
asked,  ''how  much  were  his  services 
worth,   over  and  above    his    board  V 
Held,   competent,  although  it  did  not 
appear  that  the  witnesses  were  com- 
petent   to  speak  of  the   value  of  his 
board.     (Following  the  deccixion  in  the 
case  of  Lewis  agt,    Trickey,  120  Barb 
387.)    (Stevens  agt.  Baiton,  ante,  13.) 

2.  One  of  the  plaintiff's  witnesses  being 
asked,   "what  was  plaintiff  receiving 
from  Griffin?" — for  whom  plaintiff  had 
worked  at  the  same   business  previous 
to  working  for  the  defendant.    Held, 
clearly  improper.     A  new  trial  granted 
upon  this  exception.     (Id.) 

3.  In  order  to  prove  the  contents  of  a 
chattel  mortgage,  on  the  trial,  the  orig- 
inal mortgage  must  be  produced.     A 
certified  copy,   made  by   the  clerk  or 
register  where   the  mortgage  is  filed, 
is    evidence    only  of  the   fact  of   its 
filing.   ( Laws  of  1833  ch.  279.)    (Georgt 
agt.  Toll,  ante,  497.) 

•1  Where  a  defendant  establishes  no  de- 
fense, it  is  not  material  that  the  plain- 
till'  commits  errors  in  the  production 
of  evidence  to  answer  what  called  for 
no  answer.  (Bronson  agt.  Tuthill,  3 
Keyes,  $2.) 

5.  The  refusal  by  the  court  to  permit  a 
witness  to  answer  a  question  propound- 
ed to  him  is  not  errror,  unless  it  appear 
that  the  answer  might  be  material  to 
the  question  at  issue.  It  is  not  sufficient 
that  the  appellant's  counsel  is  able  u. 
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atate  a  case  in  the  argument  on  the  ap- 
peal, in  which  the  question  might  be 
duemed  material :  he  should  have  <Ione 
that  at  circuit,  that  the  judge  there 
might  have  seen  its  materiality.  (Pratt 
agt.  Strong,  3  Keyes,  53.) 

6.  Books  of  account  are  admissible  in 
evidence  on  the  usual  preliminary 
proof,  though  the  entries  were  made 
by  a  deceased  clerk,  if  they  are  veri- 

.  fied  by  the  oatli  of  the  party.  It  is  no 
irrouud  of  objection  to  their  admissi- 
bility  that  the  items  were  noted  on 
t-l  tvs  in  the  first  instance,  and  were 
transcribed  on  the  books  from  day  to 
day  in  the  usual  course  of  business. 
The  right  of  a  party  to  use  his  books 
as  evidence  is  not  abrogated  by  the 
statute  authorizing  him  to  testify  as  a 
witness  in  his  own  behalf.  (Stroud 
agt.  Tillon,  3  Keyes,  139.) 

0\  Where  the  action  is  brought  to  recover 
damages  of  the  defendant  for  injuries 
inflicted  upon  the  plaintiff's  possession, 
etc.  a  photograph  of  plaintiff's  prem- 
ises .  as  affected  by  the  defendant  ,s 
use  and  oct.-iipat.ion  of  the  same,  is  com- 
petent evidence  as  an  aid  to  the  jury  in 
applying  the  evidence  and  showing  the 
condition  of  the  premises  at  the  time 
it  was  taken.  (CozzeM  agt.  Higqins. 
3  Keyes,  206.) 

8.  Evidence  to  vary  or  impair  the   legal 
eftect  of  a  mortgage,    where  fraud  or 
want  of  good  faith  is  not  alleged,  is  in- 
admissible. (Baltes  agt.  JRipp,  3  Keyes, 

9.  The  contract  in  a   bill    of  lading  con- 
tained the   following:  the    property  is 
to  be  delivered  in  like  good  order  and 
condition  at  the   port  of  New  York, 
dangers  of  the  seas  (land  carriage  and 
and  river  navigation,   thieves  and  rob- 
bers) excepted. "     Held,   that  the  con- 
tract disposed  of  all  customs  and  prac- 
tices by  its  own  terms,  and  wasnotsub- 
ject  to   modification   by    proof  of  any 
usage  or  custom  in   regard,  to  freights. 
(Simmons  agt.  Law,  3  Keyes,  217.  ( 

10.  Where  evidence  is  offered  for  the  pur- 
pose of   impeaching   the   testimony  of 
a  witness,  his  attention  should  firs't  be 
called  to  such  evidence,  and   an  oppor- 
tunity be  given    him  to   answer,xwith 
his  attention  ihns  awakened.  (Lee  agt. 
Chadsey,  3  Keyes,  2:25.,) 

11.  It  is  not  compt«nt,  in  order  to  impeach 
a  witness,  to  prove  that   lie   had  said, 
that,  in  such  a   case   as  that  in   which 
his   testimony,   was  given,   he  would 
swear  falsely.     (Id.) 

12.  It  is  not  error  te  charge  that  the  evi- 
dence of  uu  impeached   witness  ueed 


not  nessarily  be  wholly  disregarded. 
The  jury  may  give  to  it  the  weight  to 
which,  under  all  the  circumstances  of 
the  case,  it  seems  to  be  properly  enti- 
tled. (Id.} 

13  Parol  evidence  is  competent  to  prova 
that  a  deed  of  conveyance,  absolute  in 
form,  was  intended  as  a  mortgage  on- 
ly- (  Van  Dusen  agt.  Worrall,  3  Keyes, 
Sit) 

14.  In  an  action  for  damages   from  the 
overflow  of  lands,  it  was  proper  to  ask 
the  surveyor   who   had   surveyed  the 
creek  and  lands,  and   taken   levels  at 
various   points,   this    question :    "  On 
these  estimated  distances,   and  the  lev- 
els you    took,    how   mueh    more    land 
would  be  overflowed  with  water  if  the 
water  was  one  foot    higher?"     (Pkil- 
lips  ayt.  Terry,  3  Keyet,  313.) 

15.  In  such  action,  it  was  proper  to  a*k 
the  plaintiff  concerning  the  fact  with- 
in    his     knowledge     or  observation ; 
"  How  long  would  the   water  usualljr 
be  in   going   off  before   the  wall   was 
built?"    Tiie  f;ict  called  f  >r  was  per- 
fectly relevant  and  material.     (Id.) 

16.  The   plaintiff   having    testified   that 
there  was  water  over  about   ten  acrea 
when  the  grass  was  about  a  foot  high 
and  had  just  begun  to  head  out.  he  was 
asked  :     "  Taking  that  hay  as  it  stood 
then,  what  would  it  yield  to  the  acre  1 " 

Held,  that  the  question  was  a  proper  one, 
upon  the  same  principle  as  that  on 
which  the  opinion  of  an  expert  is  re- 
ceived. (Id.) 

17.  A  contract  of  lease  was  shown  by  a 
letter  from  the    lessor  and  an  indorse- 
ment   thereon  by  one  of  the  lessess. 
The  lessor  then  offered   to  prove   tha 
terms  of  the  lease  by   parol   evidence. 
Excluded,  on  the  ground  that  the  agree- 
ment appeared  to  be  in  writing,  and  p»- 
rol  testimony  was  inadmissible  to  vary 
or  modify  its   terms.       (Maltory  agk 
Tljija  R.R.  Co.,  3  Keyes,  354.) 

18.  In  an  action  for  damages  from  breach 
of  contract  by  a  railroad  company  re- 
fusing to  deliver  railroad  materials  to  a 
contractor,  as  agreed,  it  is  competent  to 
introduce    testimony    to    show     how 
much    more   it  would   cost  to  lay  tha 
track,  by    reason  of  the  failure  of  the 
company  to  deliver  the  materials  ac- 
cording" to  contract.     (  Wilson,  agt.  JV. 
Y.  Central  B.B.  Co.,  3  Keye*,  381.) 

19.  W,,  one  of  the  defendants,  assigned 
to  ('.,  the  plaintiff,  a  mortgage,    exe- 
cuted by  one  D.  ;    Clarke,    the   other 
defendant,     representing,    "that    tha 
mortgage  waa  bonaJUle,  and  was  well 
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secured  and  straight  as  a  string."  Also 
that  D.  had  a  clear  title  to  the  land, 
and  this  mortgage  was  the  first  iucuni- 
brauce  : 

Held,  that  the  report  of  a  referee,  and  the 
judgment  roll  in  an  action  which  estab- 
lished lhat  D  's  title  to  the  land  mort- 
gaged was  fraudulent  and  void,  was 
competent  evidence  in  this  action  by 
C  ,  to  recover  for  the  fraudulent  repre- 
sentations made  to  him.  [For  the  full 
bearing  and  application  of  the  princi- 
ple stated,  the  opinion  of  the  court 
must  be  consulted.]  (Craig  Agt.  Ward, 
3  Keyes,  387.) 

20.  In  an  action  to  recover  the  price,  up- 
on the  alleged  sale  of  a  horse,  when 
the  defense  was  a  denial  of  the  pur- 
chase, the  plaintiff'  offered  to  prove  that 
directly  after  the  transaction,  he  made 
an  entry  of  the   sale  in   his  book  of  ac- 
count, which  he  subsequently  exhibited 
to  the  defendant,  who  admitted  its  ac- 
curacy. 

Held,  that  the  testimony  was  competent 
as  evidence  to  prove  the  fact  of  sale. 
(Tanner  agt.  Purs/iall,  3  Keyes,  431.) 

21.  In  an  aciion  upon  a  policy  of  insurance 
it  is  proper,  to  aid  in  the   construction 
of  the  policy,  to  admit  evidence  show- 
ing that  the  defendant  had  insured  the 
property  for  several  years,  ami  knew 
the  uses  to  which  it  was   applied   and 
generally  the  nature  and  extent  of  the 
risk.     (Mayor  of  Ji'ew  York    agt.   Ex- 
cIcaiKje  -/''ire  Ins,  Co.,  3  Keyes,  436.) 

22.  Parol  proof  of  a  contract  was  given, 
andnpon  cross  examination,  it  appeared 
that  the  contract  had  been  reduced  to' 
writin    : 


nt  the  denial  by  the  referee,  of  a 
motion  by  defendant  to  strike  out  this 
parol  evidence  as  secondary,  in  view 
of  a  written  contract,  was  error.  (Hatck 
agt.  Pryor,  3  Keyes,  441.; 

23.  Admission   of  immaterial   evidence, 
when  not  calculated    to  influence  the 
verdict  of  the  jury  erroneously.   Qtiere. 
See  opinion.     (  Tiwer  agt.   J^if/ktli  Av- 
enue It.  B.  Co.,  3  Keyes,  497.) 

24.  Upon  question  of  a  disputed  bound- 
ary which  it  is  competent  to   establish 
W  proof  of  acquiescence   of  the   pro- 
prietors fora  series  of  years,  it  is  prop- 
er to  admit  the   testimony   of  one  in  a 
situation  to  know  of  any   dispute  con- 
cerning such  boundary,  that  "he  never 
heard  of  any   question   as   to  the   line 
until   last    summer.  "      (Ratclijfe   agt. 
Gray,  3  Keyes,  510.) 

25.  Evidence   of  a   surveyor  tending  to 
show  the  ambiguity  oi  the  terms  of  a 


deed  in  respect  to  location,  and  that  all 
the  lines  as  given  in  the  deed  are  short- 
er than  as  found  by  actual  survey,  is 
competent.  (Id.) 

26.  Judgment  set  aside  on  the  ground  of 
admission  of  improper  evidence.  (  Tom- 
hnson  agt.  Miller,  3  Keyes,  517.) 

27.  Where  the  facts  to  which   exempted 
testimony  relates,  are   found,    wholly 
indpendent  of  such  testimony,  and  con- 
clusively determine  the  rights  of  the 
parties,  it  is  immaterial  whether  suca 
testimony  was  competent  or  not.  (Secor 
agt.  L-ird,  3  Keyes,  5:25.) 

28.  The  exclusion  of  irrelevant  testimony 
is  not  material.     Sundry   questions  of 
evidence  in  the  case  considered.  (Mel- 
vin  agt.  Wood,  3  Keyes,  533.) 

29.  Exceptions  to   refusal  of  referee  to 
admit  testimony  offered.    (  Thomas  agt 
Hunt,  ' 


ABSENCE  OF  PKOOF.     See   PRACTICE. 

(Id.) 

EXCLUSION  OF.    See  ATTORNEY.    (Id.) 
See  HIGHWAYS.     (Id.) 

INSURANCE.    (Id.) 

WITNESS.     (Id.) 

30.  In  an  action  upon  the  official   bond 
of  a  sheriff  to  collect  a  deficiency  of  a 
judgment    recovered   against   him    as 
bail,    evidence    concerning   the   insol- 
vency of  the  principal  is  immaterial, 
and    its   exclusion   not  error,  for   the 
reason  that  the  sheriff  is  liable,  for  the 
whole   amount    of    the  judgment   re- 
covered against  the  principal  debtor, 
(not  exceeding  the  amount  specified  in  ' 
the  order  of  arrest.)  hence  his  sureties* 
fare  liable  for  the  entire  deficiency  of 
the  judgment.     Such  an  action  is  un- 
like that  for  an  escape,  where  the  re- 
covery is  restricted  to  the  damages  ac- 
tually sustained,  and  where  evidence 
of  the  insolvency  of  the  party  in  arrest 
would  be  admissible  upon  the  question 
of  damages.     (People  agt  DiLeman.,  4 
Keijes,  93.1 

31.  No  other  proof  is  necessary  to  show 
that  a  judgment  debtor  did  not  render 
himselt  amenable  to  the  process  of  the 
court,  than  that  an  execution  against 
his  person   was  issued,  and  returned, 
"  not  found."     (Id.) 

32.  Concerning    negligence.      The   evi- 
dence in  the  case  does  not  support  the 
finding  of  even   ordinary   negligence, 
much  less  of  gross  negligence,  on  pail 
of   defendants'  servants,  and  the  plan- 
tilf.should  have  been  nonsuited.     (For 
details  of  evidence,  upon  which  negli- 
gence  was  imputed  10  the  defendants 
in  the  court   below,   but  which  were 
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held  insufficient  by  this  court,  see 
opinion  of  WOODRUFF,  J.)  (French 
ugt.  Buffalo,  Neiv  York  and  Erie  It.lt. 
Co.,  4  Keyes,  108.) 

33.  Burden  of  proof.   Where  the  liability 
of    a   common   earner    is   limited   by 
special  agreement,  the  burden  of  prov- 
ing that  the   loss  was  occasioned  by 
the  want    of  due   care,  or  by  gross 
negligence,   rests    upon   the   plaintiff', 
find  he  cannot  rely  upon  the  absence 
of  proof  of  diligence  to   support  Lib 
allegation  of  negligence.     (Id.) 

34.  Where  an  agreement  lies  wholly  in 
parol,  some  of  the  terms  of  which  are 
contained  in  a  written  contract,  used 
by  way  of  reference  only,  and  not  as 
containing  any  operative  words  of  ob- 
ligation, but   as  rendering  the  verbal 
agreement  definite  in  details,  proof  of 
the  execution  of  such  instrument  is  not 
necessary — it  is    sufficient  to   identify 
the  paper.    (Smith  agt.  New  York  Cen- 
tral lt.lt.  Co.,  4  Keyes,  180.) 

35.  For  evidence  of  negligence  in  keep- 
ing  railroad  fences  or  gates  in  repair, 
insufficient  to  justify  sending  the  case 
to  the  jury,  see  opinion  of  MASON.  J. 
(Murray  agt.  Neic  York  Central  R.lt. 
Co.,  4  Keyet,  274.) 

36.  Insufficient  to  go  to  jnry.     K.,  as  in 
dorser  upon  the  note  of  B.,  was  duly 
charged    upon   non-pay  ment  at   ma- 
turity.    Suit,  commenced  by  holder  of 
tiie  note  against  B.,  by  request  of  K. 
Before  trial,   B.  proposed  to  pay  one- 
half  the  note  and  gave  a  new  note  for 
balance,  with  stipulation,  that,  if  new 
note  was  not  paid  at  maturity,   judg- 
ment in  suit  [lending   might    be  taken 
for   balance   of  old   note.     This  done1 
with   knowledge  and  consent   of  K., 
except  as  to  stipulation,  of  which  he 
denied  knowledge,  though    present  at 
the  lime.     Old  note  surrendered  to  B., 
through  inadvertence,  upon  completion 
of  agreement.     Nothing  said  in  any  of 
the   negotiations    about   releasing    K. 
from  his  liability  as  indorse)*  upon  the 
old   note.      New    note  of  B    unpaid, 
judgment  entered  in  the  pending  uction 

.  us  stipulated,  and  execution  returned 
unsatisiied.  Thereupon,  action  against 
K.  as  indurser,  &.C. : 

Held,  that  there  was  in  the  case  no  evi- 
dence authorizing  the  judge  to  submit 
the  inquiry  to  the  -jury,  whether  there 
was  an  agreement  or  intention  to  dis- 
charge tlie  indorse)*.  (East  Itiver  Bank 
agt.  Kennedy,  4  Keyes,  ii?9.) 

37.  The  testimony  of  the  indorser.  that 
he  surprised  he  was  released,  is  no  evi- 
dence of  the  fact.  (Id.) 


38.  In  an  action  for  damages  from  a  fire, 
alleged  to  have  resulted  from  the  spoil- 
tanepus  combustion    of    certain,  lire- 
works  known  as  "signal  lights,"  kept 
by  the  defendant  on  the  premises,  evi- 
dence was   admitted,  under   objection 
by  defendant,  as  to  the  circuniMtances 
attending    two     fires    that    occurred 
several  years  before,  and  the  opinion 
of    the   witness  was  given,   likewise 
under  objection,  that  those  (ires  were 
occasioned   by    the  spontaneous  com. 
bustiou  of   tire-works : 

Held,  that  the  evidence  was  improperly 
admitted,  being  altogether  foreign  to 
the  issues  jn  the  present  action,  and 
no  effort  to  'connect  the  events  by 
showing  that,  the  lire-works  of  the  de- 
fendant were  similar  to  those  that  oc- 
casioned those  tires.  fFUlo  agt.  Jones, 
4  Keyes,  328.; 

39.  Evidence,   that    certain     fire  works 
known  as   "signal   lights,"   made   by 
the  same  manufacturer  two  years  be- 
fore, were  liable   to  spontaneous  com- 
bustion, was  likewise  inadmissible,  as 
not   showing  any   similarity    of  con- 
struction or  properties  to  those  alleged 
to  have  caused   the   tire  in   quesiaou. 
(Id.) 

40.  The  statements  of  anonymous  writer, 
concerning  the  dangerous  character  of 
the    commodities  kept   by   defendant, 
made  two  or  three  months  before  the 
occurrence  of  the  lire,  were  inadmis- 
sible, as  evidence  to  establish  the  cause 
of  the  n're.     (Id.)  , 

41.  The  only  kinds  of  evidence  competent 
upon  the  question  in  the   case  were, 
first,  evidence  of  the  composition  and 
character    of     the     particular    article 
alleged  to  have  ignited  spontaneouslv 
in  the  store  of    the    defendant  ;  and, 
second,  evidence  of  experts  competent 
to  speak  generally  of  the  composition 
and  character  of  similar  articles.    ( Id.) 

42.  Where  an  objection   to  evidence  is 
made  in  general  terms,  the  grornds  of 
which  are    perfectly   obvious   without 
statement,  and  are  of  such  a  character 
that    no     particularity    ot     statement 
would    serve    to    remove    or    obviate 
them,   the   objection  in  such   form  is 
sufficient.     (Id.) 


erly  a  question  lor  the  jury,  ana  ttieir 
judgment  should  not  be  forestalled  by 
an  assumption  that  will  exclude  wholly 
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from  their  consideration  one  aspect, 
which  there  is  evidence  to  favor. 
(  Watson  agt.  Gray,  4  Keyes,  335. ) 

44.  Where  the  evidence  concerning  the 
authority    given    by    the     defendant 
to  purchase  lumber  upon  his  credit  is 
BO  fur   conflicting  that  a  jury   might, 
without    violence    to    the    testimony, 
find  either  way,   and  afterwards,  evi- 
dence also  conflicting  is   given   upon 
the  question  of  the  subsequent  ratifica- 
tion of  the  purchase  on  the  part  ot  the 
defendant,  it  would  be  manifest  error 
to  charge,  that,   if  the  defendant  was 
not  liable  at  the  time  of  the  delivery  of 
the  lumber,  lie   was  not  liable   af'ter- 
waids,  as  this  would  be  taking  from  the 
jury  their  proper  office  to   pass  upon 
the  weight  of  evidence  concerning  tlie 
fact  of  ratification.    (Id.) 

45.  Although  evidence  of  malice,  in  an 
action  for  slander  of  property,  be  not 
very  strong,  if -there  be  evidence  tend- 
ing to  such  conclusion,  it  is  proper  to 
submit  tlie  question  to  the  jury.    (Like 
agt.  McKiiiftry,  4  Keyet,397.) 

46.  The   presumption   of   malice  is   not 
overcome  by  showing  that  the  defend- 
ant acted  under  the  advice  of  counsel, 
unless    it.    also    appears    that  he  had 
truthfully  disclosed  to   his  counsel  all 
the  material   facts  within    his  knowl- 
edge ;  and,  tvhere  it  appears  that  his 
statements  to  his  counsel  were  the  same 
as  those  made  in  his  testimony  on  the 
trial,    which    were    iii    conflict  with 
other  testimony  on    points  wjthin   his 
own   personal    knowledge,   the    jury 
have  justification  in  finding  that  he  did 
not   make  a  truthful  disclosure  of  all 
the  facts  within  his  knowledge.     (Id.) 

47.  The   legal   rule   is,   that,   where  in- 
competent   evidence    is   received,    to 
winch  the   proper  exception  is  t;iken, 
the  judgment  must  be  reversed  unless 
it  appears  from  the  case  that  such  evi- 
dence could  not  have  injured  the  party. 
(  WurralL  agt.  Parmalee.  1  Comst.  519  ;) 
(  Wilson  agt.  Wilson,  4  Keyes,  413.) 

48.  Evidence  to  prove  that  the  defendant 
had,  at   some   previous  time,  made  a 
false  statement  concerning  a  fact  not  in 
issue    fit    the    trial,    and     concerning 
which  there  was  no   conflicting  testi- 
mony given  by  the  defendant,  which 
evidence   could   have  no   other   effect 

.than  to  discredit  the  defendan't  testi- 
mony, not  otherwise  i.upeached,  was 
erroneously  admitted,  and  the  judg- 
ment against  the  defendant  must  be 
reversed  for  that  reason  alone.  (Id.) 

49.  Where,  in  an  action  upon  a  policy  of 
insurance,   the    defendant    offered   to 
to  show  that,  at  Uie  time  o  f  the  ap- 


plication for  insurance,  the  plaintiff!) 
represented  that  th^  premises  insured 
were  in  their  possession  ;  were  not  to 
be  used  for  public  exhibitions  ;  that 
there  was  no  fire  on  the  premises,  and 
a  scientific  and  mechanical  association 
that  had  possession  of  the  premises 
formerly,  for  the  exhibition  of  ma- 
chinery operated  by  steam  power,  &c., 
were  not  to  occupy  the  premises  again 
(it  having  been  proved  that,  subsequent 
to  effecting  the  insurance,  the  premises 
were  leased  to  tlie  said  association, 
who  erected  therein  steam  and  caloric 
engines  and  boilers,  and  were  operat- 
ing the  same  when  the  building  was 
destroyed  by  fire  ;)  it  was 

Held,  that  the  evidence  was  inadmissible, 
and  properly  excluded.  (Mayor  of 
New  York,  agt.  Bronklyn  Fire  In- 
surance Co.,  4  Keyes,  465.) 

50.  Both      prevailing     and     dissenting 
opinions  concur  in  this,  that  error  was 
committed   by  tlie  referee  in  the  ad- 
mission of  evidence  to  prove  a  different 
contract    from    that    entered    into    in 
writing,  and  which  was  put  in  proof 
upon  the  trial.    D  WIGHT,  J.,  dissenting, 
finds  that  the  judgment  was  controlled 
or  influenced  by   this   evidence,  and, 
on    that  ground,   would    reverse    the 
judgment    and     gram    a    new    trial. 
WOODRUFF,   J.,   while   opposing  tha 
grounds  upon  which  the   decision  of 
the  referee  and  of  the  supreme  court 
was    placed,    readies    the    same    con- 
clusion, and  affirms  the  judgment  upon 
other  grounds  brought  to  view  in  the 
case,  which  see.     (Thorp  agt.  Host,   1 
Keyes,  546.) 

51.  Parol  proof  of  an  inventory  of  the 
assets  of  a  firm  made  at  the  time  of 
the  sale  by  one  partner  of  his  interest 
in    the    partnership    property,    is    in- 
admissible   to    vary  or    restrict    the 
general  operation  of  the  written  agi-fe- 
ment.     (Cram    agt.     Union  .Bank   of 
Rochester,  4  Keyes,  558.) 

52.  The  written  agreement  between  the 
parties  having  expressed  a  conveyance 
of  all  the  interest  of  the  retiring  mem- 
ber, there  is  no  question  of  fact  to  be 
submitted  to  a  jury   as   to   what  tha 
parties    intended    to   convey,  and  no 

Earol  proof  upon  that  point  is  admissi- 
le  ;  what  was  the  properly  belonging 
to   the  firm  and  conveyed    by  agree- 
ment is  a  question  of  law  for  tne  court. 
(Id.) 

See  ADMISSIONS.     (Id.) 
PKOOF.    (Id.) 

53.  After  the  execution  and  delivery  of 
an  assignment  in  trust  for  the  benefit 
of  creditors,  and  the  entry  of  the  uua- 
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tees  npon  the  performance  of  tlie  trust, 
by  taking  possession  of  the  assigned 
property,  the  assignor  cannot,  by  his 
decutrationa  or  admissions,  made  out 
of  court,  invalidate  the  ansimunrnt  or 
furnisli  evidence  of  his  own  or  the 
trustees'  fraudulent  intent  in  making 
or  receiving  it,  to  defeat  the  title  of  the 
latter.  Even  if  the  assignor's  fraudu- 
lent intent  lie  alone  sufficient  to  invali- 
date the  assignment,  or  defeat  the  title 
of  the  assignees,  such  intent  cannot,  as 
against  t/iem,  be  proved  by  evidence  of 
eui'li  declarations  or  admissions  of  the 
assignor.  (Ciujler  agt.  McCartney.  40 
N.  Y.,  221.) 

54.  Where  the  fact  stands  proved  in  the 
case,  that  the   assignor  and   assignee 

.  had  joined  together  in  a  conspiracy  to 
hinder,  delay  or  defraud  the  creditors 
of  the  former,  then  the  acts  or  declar- 
ations of  either,  made  in  execution  of 
the  common  purpose  and  in  aid  of  its 
fulfillment,  are  competent  evidence 
against  any  of  the  parties.  But  the 
existence  of  such  conspiracy  must  be 
established,  as  against  the  assignee,  by 
evidence  independent  of  such  subse- 
quent declarations  and  acts  of  tlie  as- 
signor ;  and  the  latter  cannot  properly 
be  used  in  addition  to  the  other  evi- 
dence, when  not  sufficiently  clear  with- 
out it  to  establish  that  fuct.  (Id.) 

See  ASSIGNMENT  IN  TRUST  FOB  CREDI- 
TORS. (10  If.  Y.) 

55.  Parol  evidence   to  identify  the  two 
lots  owned  by  the  defendant  at  the 
place  specilied.  is  admissible  in  an  ac- 
tion for  specific  performance  of  a  con- 
tract  for   tlie   sale   of  land,    in    these 
words:  "  In  consideration  of  Tunis  S. 
Wai-ing's  (the   plaintiff's)    interest   in 
the   house  and    lot  234   Navy  Street, 
Brooklyn,  purchased  by  me,  I  agree  to 
deliver  to  said  Waring  two  lois  owned 
by  me  in  116th  street,  New  York,  be- 
tween 8th  and  9th  avenues.'1   (  Waring 
agt.  Ay  res,  40  N.  Y.,  357. 

56.  Sembte,  that  the  statute  making  a  seal 
upon  a  contract  only  presumptive  evi- 
dence of  a  consideration  does  not  apply 
to  a  sealed  release  of  all  damages  for  a 
trespass.     In  that  cas«  the  seal  is  con- 
clusive evidence  of  the  consideration. 
(liable  agt.  Kelly,  40  N.  Y.,  415.) 

57.  If  ii  verbal  agreement  has  been  made 
previous  to  or  contemporaneous  with 
a  written  bill  of  sale  of  chattels,  that 
the    purchaser   shall   pay  the   price  to 
persons,   creditors  of  the  seller,   such 
agreement   will    merge,  and  evidence 
thereof  be   inadmissible   to   vary    the 
•writing.      (Kelly  agt.    Roberts.  40  N. 
Y.,  45*.) 


58.  Though  a  contract  for  the  sale  and 
delivery  of  specific  articles  be  in  writ- 
ing, in  an  action  to  recover  damages 
for  its  breach,  by  failure  to  furnish  the 
articles  contracted,  the  fact  that  at  the 
time  of  making  it,  the  defendant  was 
notified  by  the  plaintiff  of  his  object  in 
entering  into  it.  and  that  it  was  to  en- 
able him  to  fulfill  a  previous  agreement 
with  another  party,  the  terms  of  which 
were  stated,  may  be  proved  by  parol, 
ns  bearing  on  the  question  of  damages. 
(Mess more  agt.  If.  Y.  Shot  and  Lead 
Co.,  40  N.  Y.,  422.) 

59.  Evidence  is  admissible,  in  an  action 
by  the   holder  of  a  check  against  an 
indorser,  to  show   that  the   names  of 
unknown  payees  inserted  therein   by 
the  makers,  were  so  inserted   by  mis- 
take, wiih  the  intention  of  writing  the 
names,  of  certain  known  and  real  per- 
sons.   It  tends  to  rebut  the  inference 
that  the  names  actually  inserted  were 
intentionally  fictitious,and  which  would 
have  given  the  right  to  negotiate  the 
check  to  any  one  into  whose  hands  it 
should   fall.      (Tu.rHbv.ll  agt.   Bowyer, 
40  N.  Y.,  457.) 

See  CONTRACT,     (40  N.  Y.) 
GUARANTY.     (Id.) 
SUBORNATION  OF  PERJURY.     (Id.) 
SUPPLEMENTARY        rROCEEDLNus. 
(Id.) 

60.  Statements  made  by  the  prisoner,  un- 
der oath,  at  a  coroner's   inquest  upon 
the  body,  are  admissible   against   him 
upon  his  trial  for  the  murder,  although 
he  knew  at  the  time  he  was  sworn, 
that  it  was  suspected  the  deceased  was 
poisoned,  and  that   he  himself  would 
probably    be   arrested   for   the   crime, 
and  was  informed  by  the  coroner  that 

•  rumors  implicated  him,  and  that  he 
had  a  right  to  refuse  to  testify. 
(Teackout  agt.  People,  41  N.  Y.,  7.) 

61.  McMuhon  agt.  People  (15  N.  I",,  384), 
distinguislt^d.     (Id.) 

62.  Htndriclson  as?t.  Peoplt.  (10  N.  Y., 
13.)  followed.    (Id.) 

63.  Where,  by  an  act  of  the  legislature, 
it  was  provided  that  the  common  coun- 
cil of  Brooklyn  might,  upon  an  appli- 
cation to  it  of  a  majority  of  owners  of 
real  property,  in  a  certain  district  of 
the  city,  petition  the  supreme  court  for 
the   appointment  of  commissioners  to 
make  assessments  on  said  district,  for 
certain   purposes,  and  upon  the  same 
being  made,  appoint  a  collector  to  col- 
lect,  who  might   bring  suit  to  collect 
the  assessment  unpaid : 

Held,  in  an  action  by  such  collector,  that 
the  application,  to  the-  common  council 
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'  of  a  majority  of  the  owners  in  the  dis- 
trict affected  beiinr  indispensable  to  the 
validity  of  nil  subsequent  proceedings 
under  the  act,  and  the  Imiden  being' 
upon  the  plaintiff  to  show  that  such 
majority  had  applied,  the  petition  of 
the  common  council,  verified  by  the 
mayor,  to  the  supreme  court,  was  no 
evidence  thereof  in  this  action,  and  the 
finding  of  the  court  below  that  such 
majority  had  applied  to  the  common 
council  was.  therefore,  wholly  unsup- 
ported by  the  proofs,  and  e'rror,  for 
which  thfc  judgment  in  favor  of  the 

Slaintiff  must  be  reversed.     HUNT.  Ch. 
,  and  MASON,  .1.  contra.     (Litchfield 
agt.  Vent  on,  41  JV.  Y.,  123:  Pen  » If.  ex 
rel.  Cron-e/t  agt.  Lawrence,  Id.,  13*7.) 

64.  On  the  trial  of  an  indictment  for  rape, 
although  proof  of  the   fact,  that  the 

prosecutrix  made  complaint,  recently 
after  the  commission  of  ihe  offence,  is 
competent,  yet  evidence  of  the  particu- 
lars of  such  complaint  are  inadmissible 
on  behalf  of  the  prosecution.  (Baccw 
agt.  T/ie  People,  41  iV.  Y.,  i.'65.) 

65.  Accordingly,  where  the  mother  of  the 
prosecutrix  was  permitted  to   Testify, 
in  detail,  on  her  direct  examination,  to 
the  statements  of  the  latter,  made  to 
her,  of  the   time  and   manner  of  the 
commission    of     the    olfence    by    the 
prisoner: 

JTcld,  unanimously,  error.     (Id.) 

66.  Quere.— Whether    even  the  fact  of 
such    complaint    having   been     made, 
more  than  three  weeks  after  the  alleg- 
ed   rape,  is  competent,  in   the  absence 
of  any  explanation  of  so  long  a  delay. 
WOODRUFF,  J.    (Id.) 

67.  And   it  seems,  that  the   evidence   of 
the  mother,  that  the  prosecutrix  stated 
to  her.  in  explanation  of  this  omission 
to   make  complaint    sooner,    that  she 
\vasdelerred  by  threats  of  the  prisoner, 
is  for  no  purpose  udmissible.    (Id.} 

C8.  Afier  a  party  has  been  permitted  to 
testify  Without  objection  to  transac- 
tions between  himself  and  a  deceased 
person,  in  an  action  between  himself 
and  the  representatives  of  such  de- 
ceased person,  it  is  error  to  strike  out 
this  evidence,  even  on  the  motion  of 
such  representatives.  ( Qtiin  agt  Lloyd, 
41  N.  Y.,  349.) 

69.  A  party,  against  whom  a  witness  is 
called  and  examined,  cannot  lie  by 
and  speculate  on  the  chances,  first 
learning  what  the  witness  testifies  and 
then,  when  he  finds  the  testimony  un- 
satisfactory, objecting  either  to  the 
competency  of  the  witness  or  to  the 


form  or  substance   of  the  testimony. 
(Id.) 

70.  Courts  will   take  judicial   notice  of 
whatever  qnghtto  be  generally  known 
within  the  limits  of  their  jurisdiction. 
Ami,   accordingly,    the  courts   of  this 
state  will  take  judicial  notice,  that  the 
western  portion  of  the  territory  of  this 
state  was,  by  its  own  act,  ceded  to  the 
state   of  Massachusetts,    and,   by   the 
latter,   conveyed   to    certain     parties, 
who  afterwards,  under  the  proper  au- 
thority of  both  states  and  of  the  nation, 
extinguished  the  title  of  the  Indians  to 
it.     DANIELS,    J.     (The    People    agt. 
Snyder,  41  N.   Y.,  3i)7.) 

71.  In  an  action  to  recover  damages  for 
breach  of  warranty,  in   the  sale  of  a 
quantity  of  cheese,  where  the  defend- 
ant, claims  that  the  cheese  was  injured 
by  storage  in  an  improper  place  bv  the 
plaintiff's  agent,  it  is  admissible  to  ask 
such  agent,  who  was  shown  to  have 
had    experience    in    dealing    i»,  and 
handling  cheese,    whether   ''  he    saw 
anything  in  the  condition  of  the  cellar, 
or  its  surrounding  (where  the  cheese 
was  stored   by  him,)  that  rendered  it 
an  improper  and  unfit  place  to  put  it." 

agt.  EMer,\\.  N.  Y.,  488) 


72.  Certain  formal  defects  in  the  return 
of    a   commission   to   take   testimony, 
held  immaterial.     (Id.) 

73.  In  an  action  against  a  police  officer 
for  assault  and    battery  and  false  im- 
prisonment. it   appeared  that,  the   de- 
fendant was  called  to  the  house  of  the 
plaintiff  by  information  that   he   was 
killing  his   mother-in-law,  and  on  at- 
tempting to  tarrest   him,   the  plaintiff 
resisted  and  kicked  and  struck  at  the 
defendant  and  his  assistant  all  the  way 
to  the  station  house,  and  it  was  during 
their  passage  thither  that  the  defendant 
inflicted  the  injuries  complained  of  as 
unjustifiable.     The   defendant  offered 
to  prove  that  the  plaintiff  threatened, 
while  on  the  way  to  the  station  'jouse, 
and    in    his    custody,   that   he   would 
murder  the  defendant  or  any  one  else 
who  attempted   to   arrest   him.     This 
evidence  was  excluded  : 

Held.  (LoTT,  GROVER  and  WOODRUFF, 
JJ.,  cuiitra,)  error,  and  thiU,  the  evi- 
dence was  admissible  as  bearing  upon 


the  question  of  the  propriety  of  ihe 
force  used  by  the  defendant.  (Fulton. 
agt.  Stoats,  41  Y.  iV.,  498.) 

74.  In  an  action  of  accounting  between 
plaintiff  and  defendant  as  partners,  ihe 
plaintiff  claimed  a  credit  for  moneys 
he  alleged  were  paid  by  him  through 
one  S.  (dead  at  the  time  of  the  trial,) 
to  C.  &•  Co. ,crediiors  of  the  firm.  G., 


NEW  YORK  PRACTICE  REPORTS. 


605 


Digest. 


one  of  the  firm  of  C.  &  Co..  called  by 

tlic    lie.ti-llilnnt.   having   trr-lilicd    that  S. 

did  not  pay  any  part  of  the  firm  debt 
to  C.  &.  (Jo.,  but  .only  his  own  and 
]>i.im;iH'.s  individual  debts;  and  on 
cruss-exaiDiiialion  by  the  plaintiff 
having  denied  any  recollertiou  of 
having  lieurii  his  'father,  C.,  senior 
menibor  of  C.  Si  Co.,  (who  was  alive 
at  the  time  of  the  trial,)  admit  to  the 
plaintiff,  at  a  subsequent  interview 
between  them,  that  the  claims  of  C. 
&  Co.,  against  the  firm,  had  been 
settled;  the  plaintiff  offered  himself 
and  \vus  admitted,  under  objection,  to 
testify,  that,  in  the  presence  ot  G.,  C. 
had  made  bitch  an  admission  ; 

Held,    this   was  error.     (  Gandolfo  agt. 
Appl&to*,  40  .N.  Y.,  533.) 

75.  Such  proof  was  incompetent  as  evi- 
dence  against    the   defendant  of  the 
fact  of  payiueul  by  plaintiff  to   C.    & 
Co.     (13.) 

76.  It  was  inadmissible  to   impeach  the 
defendant's  witness,  G..  as  the  plaintiff 
was  bound  by  this  answer   on  cross- 
examiniition  as  to  what  he  had  heard 
said  by  a  third  person,  not,  a  party  or 
witness,  it  being  a  collateral  fact,  (fd.) 

77.  As  an  admission  by  C.  &.  Co.,  that 
the  debt  was  paid,  it  was   not   com- 
petent evidence  of  the  fact  of  pay  me  nt 
against  ihe  defendant,  on  this  ac'count- 
iug  with'  the   plaintiff,  whether  C.  & 
Co.,  would   have  been  estopped  from 
thereafter  making  any  claim   against 
the  firm  or  not.     (Id.) 

See  CONTRACT.     (Id.) 
DEKI>     (Id.) 

ESTOPPEL.      (Id.) 
PftKSUMPTIOH.      (Id.) 
SHERIFF.      (Id.) 

USAGE.     (Id.) 

78.  Although,   in   an  action   to  recover 
damages  for  injuries   inflicted   on  the 
plaintiff's    wife,     by    the    defendant, 
which  caused  her  death,  a   statement 
made  by  the    wife  to  the   plaintiff,  re 
spec-ting  the  assault,  immediately  after 
it  occurred,  might  be  admissible  in  evi- 
dence, as  part  of  the  res  gestw,  to  show 
who  the  per«on  was  thai  committed  the 
assault,  yet  a  conversation   held  with 
the  plaintiff  by  the  wife,  the  next  day, 
cannot   be   reseived.     BRADY,  .1.,  dis- 
itehted.      (Spatz  agt.    Lyout,  55  Barb., 
476.) 

79.  Nor  ia  snch  a  statement  admissible  as 
the  dying  declarations  of  the  deceased  ; 
BUCU  declarations  being  admissible  on-' 
Iv  in  cases  of  trial  for  the  homicide  of 
tlie  person  making  them,  and  then  only 
where  the  person"  was  acting  under  a 


full  conviction  that  the  wound  was 
mortal,  and  that  death  would  speedily 
ensue.  (Id.) 

80.  It  is  not  sufficient  ground  for  admit- 
ting  hearsay  evidence,  for  such  a  pur- 
pose, that  it  is  a  niatier  of  necessity, 
because  no  other  proof  can  be  procured. 
(Id.) 

81.  Hence  it  cannot  be   received  on  tho 
ground  of  necessity,  in  an  action  for  a 
personal  injury,  to  prove   an    assault 
committed  a  short  time  previous,  even 
though  the  party  assaulted  has   since 
died.     (Id.) 

82.  In  an  action  to  recover   damages  for 
an  injury  to  the  plaintiff's  boat,  occa- 
sioned by  a  collision,  a  witness  who  is 
a  practical  boat  builder  and  has  recent- 
ly examined  the  injured  boat,  and  made 
an  estimate  of  the  cost  of  repairing  it, 
may  be  allowed  to  state   what,  in  hia 
opinion,  is  the   difference  in    value  of 
the  boat  at  the  time  of  testifying,  and 
as  it  was  before  the  collision'.     (  Wells 
agt.  Cone,  55  JJarl.,  585.) 

83.  Such  a  case  is  analogous  to  an  action 
to  recover  for  an   unsouiidness  or  de- 
fect in  an  article  whk-h  has  been  war- 
ranted to  be  sound  and  perfect.     (Id.) 

See  CRIMINAL  LAW.    (Id.) 
JUDGMENT.    (Id.) 
LEASE.     (Id.) 
PRACTICE.    (Id.) 

EXCEPTIONS. 

See  PRACTICE.    (4  Keues,) 
APPEAL.  (40  .V.  Y.) 
EiutOR.    (Id.) 
PRACTICE.    (41  N.  T.) 

EXCISE  LAW. 

1.  The  "  Act  regulating  the  sale  of  intox- 
icating liquors,"  passe. i   April  II.  1870, 
does  not  deprive  a  board  of  commiss- 
ioners of  excise  of  the  power  of  issu- 
ing an   execution   ayainxt     the  person, 
where   an  execution  has  been    return- 
ed unsatisfied   against   property,   on  si 
judgment  for    a     penalty     under   the 
above   act.     [Contmiftiotiert  of  Excise  ' 
agt.  Harvey,  ante,  191.) 

2.  A  license  to  sell   liquors   to  be   drank 
on  the  premises,  issued    under   the  ex- 
cise act  of  1857,  (7/airs»/1857,c/(.  628.) 
is  not  only  a  license  to  the  licensee  to 
sell.  &.<•.,  but   is   also  a   license  to   sell 
liquor  at  a  particular  place.     A  license 
so  issued  will  protect  the  agent  or  clerk 
of  the   licensee:    but  a   person   selling 
as  the  agent  or  clerk  of  a  person,  or  at 
a  place,  not  licensed,  cannot  obtain  iui- 
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munity  by  claiming  that  he  acted  for 
another  party.  (The  Board  of  Com- 
missioners of  Excite  of  Orange  Comity 
agt.  Doug/icrty,  55  Barb.,  332.) 

3.  A  husband  guilty  of  a  violation  of  the 
statute  cannot  relieve  himself  from  lia- 
bility by  setting  up  the  defense  that  his 
wife  owned  the  tavern  where  the  liquor 
•was  sold,  and  that  he  sold  as  her  agent  ; 
wheie  there  is  no  proof  that  the  wife 
had  any  license.  (Id.) 

EXECUTION. 
See  EXCISE  LAW.     (Ante.) 

1.  Where  a  motion  is  made  by  the  plain- 
tiff for  leave  to  issue  execution  upon  a 
judgment  or  decree  authorizing  execu- 
tion to  issue  for  its  enforcement,  pen- 
ding an  appeal  from  a  part  of  the  de- 
cree, by  the  defendant,  it  is  in  the  dis- 
cretion of  the  court  to  grant  the  motion 
for  leave  to  issue  the  execution,  or  to 
«tay  the  proceedings  for  the  enforce- 
ment of  the  judgment  pending  the  ap- 
peal, and  having  exercised  that  dis- 
cretion by  directing  execution  to  issue, 
this  court  on  appeal  from  that  order 
will  not  interfere  with  such  discretion. 
(Green  agt.  Green,  ante,  360.) 

AGAINST  THE  PERSON.    See  PRACTICE. 


2.  No  execution  against  Jthe  person  can 
issue-  upon  a  judgment,  where  no  order 
of  arrest  has  been  previously  obtained 
in  the  action,    unless   the  "  plain   and 
concise  statement  of  facts,  constituting 
the  cause  of  action,  "  contained  in  the 
complaint,  as  required  by   section  142 
of  the  Code,  of  itself,  necessarily  im- 
ports liability  to  arrest,  and  the  cause 
of  action  and  cause  of  arrest  are  iden- 
tical. (  Wood  agt.  Henry,  40  N.  F.124.) 

3.  A  complaint  alleging  the   contracting 
of  a  debt  by  the  defendants  in  a  fidu- 
ciary character,  does  not  show  such  a 
cause  of  action.    (Id.) 

4.  Accordingly,  where  the  complaint  al- 
leged that  the  defendants   were  com- 
mitsion  merchants,  and  were  employed 
by  the  plaintiff,  to  sell  certain  property 
on    commission  ;    that   the   defendants 
undertook  to  sell  the   property  at  the 
highest  market  price,  and,  immediately 
thereafter,  to  render  an  account  of  such 
sales,  and  pay  over  to  the  plaintiffs  the 
the  proceeds,  after  deducting  their  com- 
missions, and  that  the   defendants  re- 
ceived such  property  and  made  the  sales 
but  had  not  paid  over  the  proceeds,  or 
Hiiy  part  of  them,   upon  judgment  en- 
tered by  default  no  order  of  arrest  hav- 
ing been  issued  in  the  action  : 


Held,  (LoTT  and  JAMES,  JJ.,  dissenting) 
that  no  execution  against  the  perbou 
could  issue.  (Id.) 

5.  It  seems,  that  the   allegations   in  the 
complaint,  as  to  the  fiduciary  character 
of  the  defendants,  are  not  traversable, 
and  an  answer,  admitting  the  debt,  but 
denying  the  fiduciary  character,  is  not 
authorized  in  our  system   of  pleading. 
WOODRUFF,  J.    (id.) 

6.  Where   the  purchaser  of  real  estate 
upon  sale  under  execution,  intermedi- 
ate the  sale  and  the  giving  of  a  sher- 
iff's deed  severs  anything  from  the  re- 
alty, he  is  liable  for  its   value  only  to 
the  person    who  eventually   receives 
the  sheriff's  deed.     (Potter  agt.  Crom- 
well, 40  N.  Y..  287.) 

7.  Where  the  sheriff,  having  received  an 
execution  issued  upon  the  defendant's 
judgment,  and  afterwards  one  upon  a 
subsequent  judgment  of  the   plaintiff 
against  the  same  party,  and  before  the 
last  had  run  out,    but"  after  the   sixty 
days  had  expired  as  to  the  first,  made 
a  levy  upon  personal  property  not  suf- 
ficient to  satisfy  both,  sold  it  and  paid 
over  the  money  to  the   defendant  in 
satisfaction  of  his  prior  Execution,  with 
the  assent  of  the  plaintiff,  neither  party 
knowing  that  the  execution  had   run 
out  before  the  levy,  but  supposing  the 
contrary  : 

Held,  (DANIELS,  J.,  dissenting),  that  the 
latter  could  recover  it  back  from  the 
former  as  money  paid  under  a  mistake 
of  fact ;  and  this,  although  either  might 
have  easily  learned  the  truth  by  inqui- 
ry of  the  sheriff,  and  although  the  de- 
fondant's  judgment  had  been,  in  con- 
sequence of  this  receiptof  the  money, 
cancelled  and  discharged  of  record. 
(Kingston  Hank  agt.  Ettinge.  40  N.  Y., 
391J 

See  INSOLVENT  DEBTOR.    (Id.) 
KELEASE.    (Id.) 

8.  Where     the     sheriff    has    collected 
moneys  on  an  execution  issued  upon  a 
judgment  in   favor  of  B.,    he  has  no 
right  as  against  the  assignee  of  B., to 
levy  upon  sucli  moneys  in  his  hands 
by  virtue  of,  or  upon  "his  own  motion, 
to  apply  them   to  the   payment  of  an 
execution  against  B.  received  by  him, 
although  he   has  no  notice  of  the  as- 
signment.    And,  if  he  make  such  ap- 
plication, he  will  nevertheless  be  com- 
pelled to  account  to  such  assignee  for 
the  full  amount  of  such  moneys.  (Baker 
agt.  Kenworthy,  41  N.  Y.,  2l5.)  ' 

9.  Miiscott  agt.    Woolworth,     (14   llo *'.'., 
477,)  approved. 
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10.  To  justify  a  seizure  of  property  under 
execution,  a  constable  is  not  required 
to  prove  the  validity  of  the  judgment 
on  which  it  vviis  issued ;  or  indeed  that 
any  judgment  in  fact  was  rendered. 
(Shaw  agt.  Davis.  55  Barb.,  389.) 

11.  The  process,  formal  in  all  respects, 
issue')  by  a  competent  tribunal,  or  offi- 
cer authorized  to  act  in  that  regard,  is 
sufficient  to  protect  a  ministerial  officer 
who  acts  under  it  according  to  law. 
(Id.) 

U.  In  an  action  for  wrongfully  taking 
property,  the  plaintiff,  on  the  trial, 
made  out  hia  case  by  showing  simply 
that  the  defendant  took  from  him  Ms 
property.  The  defendant  then  proved 
that  he,  as  constable,  took  it  under  ex- 
ecution -'A."  The  plaintiff  then, 'with 
out  raising  any  objection  to  the  execu- 
tion, proceeded  to  meet  this  defense  by 
showing  the  property  to  be  exempt: 

Held,  that  tins  was  assuming  that  the  ex- 
ecution was  a  formal  process  against 
the  plaintiff,  and  valid  for  the  defend- 
ant's protection,  if  the  property  taken 
under  it  was  not  exempt.  (Id.) 

13.  And  that  in  the  absence  of  any  sug- 
gestion on   the   trial,   that  the  process 
was  informal  or  invalid,  the  court,  on 
appeal,  would  assume  that  there  was 
proof  of  an  execution  against  the  plain- 
tiff's property,  in  due  form.    (Id.) 

14.  Although  a  constable  having  an   at- 
tachment against  property  already  lev- 
ied upon  by  the  sheriff  by  virtue  of  an 
execution,    may   levy   his  attachment 
upon   such    property,   yet  he   has  no 
right  to  remove  it  from  the  custody  of 
the  sheriff  and  of  the  law  ;  and  if,  while 
he  is  attempting  to  remove  such  prop- 
erty, it  is  destroyed,  he  is  liable  to  the 
sheriff,   for  the    value.     (Benson  agt. 
Berry,  55  Barb.,  fc>0.) 

15.  The  plaintiff  in  an  execution  cannot 
lose  his   lien  acquired  by  a  levy  upon 
the   property   of  his   debtor,   without 
some  fault  on  his  part.     (Id.) 

See  ATTACHMENT.    (55  Barb.) 
OFFICEK.    (Id.) 


EXECUTION  AND  CONVEYANCE. 
See  DEED.     (41  N~.  Y.) 

EXECUTORS, 

1.  No  special  principle  is  involved  in 
this  case,  The  Jacts  involved,  wjiich 
cannot  be  profitably  abbreviated  from 
their  statement  in  the  opinion,  are  val- 
uable iia  a  guide  to  executors  or  their 


counsel,  in  the  administration  of  their 
trust.  (Matter  of  Francit  Sallus,  3 
Keyes,  500.) 

2.  A  purchaser  from  executors  will  get  a 
good  title  if  the  will  gives  them  a  valid 
power  of  sale.  (Hu.ii.nier  agt.  Rogers, 
55  Barb.,  85.) 

Set  WILL.     (Id.) 

EXECUTORS  AND    ADMINISTRA' 
TORS. 

1.  An  adult  married  daughter  is  entitled 
to  administration  of  her  father's  estate, 
in  preference  to  the  guardian  of  her 
hrother,  the  minor  son  of  the  intestate. 
(Cottle  agt.  Vaiiderheydeii,  ante,  289.) 

2.  Guardians  should  only  be  entitled  to 
letters  of  administration,  in  the  event 
there  is  no  adult  relative  who  is  com- 
petent.    (Id.) 

3.  A  decree  in  an  action  by  one  executor 
against  his  co-executor,  requiring  the 
latter  to  place  the  securities  and  papers 
in  his  possession,  belonging  to  the  es- 
tate,  in  the   custody    of  a  bank ;  and 
that  both  he  and  the  plaintiff,  deposit 
all  moneys  thereafter  collected  there- 
in, to  be  drawn  out  only  on  their  joint 
check,  is  not  authorized  by  the  fact, 
that  the  defendant  maintains  exclusive 
manual  possession  of  the  securities  be- 
longing to  the  estate,  and  refuses  to  de- 
liver over  any  portion  thereof  to  the  cus- 
tody of  his  co-executor,  in  the  absence 
of  any  proof.that  the  interest  of  the  ben- 
eficiaries under  the  will  are  jeopardized 
by  such  exclusive  possession.     (Hurt 
agt.  Burt.  41  JV.  Y.,  46.) 

4.  The  defendant  being,  as  one  of  the  ex- 
ecutors, properly  in  possession,  all  that 
the  plaintiff,  as 'co-executor,  can  justly 
require    is.   that   when    any   step    in 
the   settlement    or   administration   of 
the  estate  is  to  be   taken,  which  re- 
quired the  presence  of  the  securities,- 
or  any  part  of  them,  either  to  indorse 
upon  a  bond   or   mortgage   payments 
thereon,  or  surrender  up  the  same  if 
paid  in  full,  or  for  any  proper  purpose, 
then  they  should  be  produced.   (Id.) 

5.  If  the  defendant  refused,  at  the  proper 
time,  to  apply  the  assets   to  the  pay- 
ment of  the  debts,  the  plaintiff  could 
apply  to  the  surrogate;    and  if  there 
was  mismanagement  or  misappropria- 
tion, or  conduct  endangeriug   the   in- 
terests  of    creditors  or   legatees,    ap- 
plication could  be  made  to  the  surro- 
gate at  any  time.     (Id.) 

6.  Wood  agt.    Brown.  (34   N.    Y.,  347,) 
distinguished  and  limited.     (Id.) 

7.  Au  executor  cannot  receive  from  the 
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estate,  any  greater  compensation  than 
the  statute  commissions,  for  liis  own 
services,  however  meritorious  or  ex- 
traordinary they  may  be.  (Collier 
agt.  Munn,  41  N.  Y.,  143.) 

8.  One  of  the  executors  of  a  will,  there- 
fore, who  is  an  attorney  and  counsellor- 
at-law,  cannot  be  allowed  any  fees 
whatever  from  the  estate,  for  pro- 
fessionally defending  and  conducting 
an  action  brought  against  the  estate, 
although  requested  by  hiscu-execntors 
to  appear  in  such  action  and  undertake 
such  defence,  with  a  promise  of  com- 
pensation ;  and  although  some  of  the 
legatees  and  next  of  kin  united  in 
such  request.  Accordingly,  where  C., 
a  councellor-at-law,  who  was  one  of 
the  executors  of  M.,  was  requested  by 
liis  co-executors,  who  promised  com- 
pensation from  the  estate,  to  defend  an 
act  of  ejectment  brought  against  a 
grantee  of  the  testator  with  warranty, 
who  had  given  notice  to  the  executors 
to  defend,  and  certain  legal  ees  and 
devisees  had  also  united  in  a  request 
to  C.  to  undertake  such  defence,  and 
C.  thereupon  undertook  the  case,  tried 
Jt  ac  circuit,  argued  it  at  general  term 
and  at  the  court  of  appeals,  «nd  after 
a  second  trial,  negotiated  an  advan- 
tageous settlement  of  the  negotiation  : 

Held,  that  the  surrogate,  on  the  settle- 
ment of  the  executors'  accounts,  prop- 
erly refused  to  allow  anything  to  C. 
for  such  legal  services.  (JAMES,  MUR- 
RAY and  LOTT.  JJ.,  contra.)  (Id.) 

9.  An     administrator,    personally,    and 
not  the  estate,  is  liable  for  all  contracts 
made  by  him  for  the  funeral  expenses 
of  the  deceased.     (Ferrin,  agt.  My  rick, 
41  N.  Y.,  315  ) 

10.  And,  in  case  of  his  death  or  removal 
after  such   contract,  and   the  appoint- 
ment of  a  new  administrator  in  his 
place,  no  action  against  the  latter,  as 
representing  the  estate,  can   be  main- 
tained thereon.     (Id.) 

11.  Accordingly,  where  an  administra- 
tor, having  made  a  contract  with   the 
plaintiff,     engaging    him    to    furnish 
gravestones  for  the  grave  of  the  in- 
testate,  was    subsequently    removed, 
ana  the  defendant  apvrimed  adminis- 
trator in  his  place : 

Held,  on  demurrer  to  a  complaint,  alleg- 
ing the  contract  of.  the  defendant's 
predecessor  for  the  gravestones,  their 
construction  by  plaintiff,  his  readiness 
to  deliver  them,  and  sufficient  assets  in 
the  hands  of  the  defendant;  that  it 
did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  the  de- 


murrer was  sustained.     (MURRAY  and 
MASON,  JJ..  contra.)     (Id.) 

12.  It  seems,  that,  in  all  causes  of  action 
arising  upon  contract  made  by  ex- 
ecutors or  administrators,  the  claim  is 
against  the  executor  or  administrator 
personally,  and  not  against  the  estate, 
a.nd  the  judgment  must  be  de  1>om$ 
propriix ;  and  such  causes  of  action 
cannot  be  united  with  causes  of  action 
arising  upon  the  contract  of  the  de- 
ceased. HUNT,  Ch.  J.  (Id.) 

See  POWERS.     (Id.) 
SURROGATE.     (Td.) 
TRUSTS  AND  TRUSTEES.    (Id.) 

EXECUTORY    AGREEMENT. 
See  CONTRACT.     (3  Keyes.) 

EXEMPTION. 

OF  PROPERTY  FROM  EXECUTION  ;  LIA- 
BILITY FOR  TAKING.  (Armstrong  agt 
I>ubois,  4  Keyes,  291.) 

EXEMPTION  FROM  ARREST. 

See  ARREST.     (40  N.  Y.) 
MILITIA.    ( Id.) 

EXEMPTION   LAW. 

1.  Where  it  was  proved  that  the  plaintiff 
was  a  householder,  and  had  a  family 
for  which   he   provided ;   that   he  h«d 
about  thirty  bushels  of  potatoes,  four 
or  five  bushels  of  apples,   and   some 
sixty  or  seven  tv   heads   of    cabbage, 
•which  comprised  his  stock  of  vegeta- 
bles, and   were  levied   on,    about,  the 
middle  of  February  ;  and  evidence  was 
given  as  to  the  number  of  his  family, 
and    as    to    the    fact    whether    these 
vegetables  were  actually  provided  for 
family  use : 

Held,  that  a  case  was  made  for  the  jury, 
who  had  a  ritrht  to  find  that  the  vegeta- 
bles were  all  necessary,  and  actually 
provided  for  family  use.  (Slutw  agt. 
Davis,  55  Barb.,  387.) 

2.  The  law   of  exemption  is  based  on 
lust  views  of  human  generosity,  and 
should   have  a   liberal   application   to 
cases  of  unquestioned  indigence.    (Id.) 

3.  The  fact   that   a  man   is    taking  his 
vegetables    to    market,    to     exchange 
them  for  articles  of  prime  necessity  in 
his  family,  or  even  to  obtain  the  means 
to  pay  his  taxes,  will  net  deprive  him 
of  his  right  to  insist  that  such  vegeta- 
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bles  were  in  fact  actually  provided  for 
family  use,  and  exempt  from  seizure 
and  sale  ou  execution,  against  him. 
(Id.) 

4.  Bags  are  not  articles  of  wearing  ap- 
parel, nor  bedding;  nor  do  they  fall 
•within  the  statutory  designation  of 
articles  exempt  from  levy  and  sale 
under  execution ;  neither  are  they 
necessary  for  actual  use  in  the  pre- 
servation of  articles  declared  by  statute 
to  be  exempt.  (Id..) 

EXPECTANCY. 
See  LEGACY.    (41  N.  Y.) 

EX  POST  FACTO  LAW. 
See  APPEAL.     (40  N.  Y.) 

EXTENDING    TIME    TO    PRINCI- 
PAL. 

See  GUARANTY.    (41  Y.  Y.) 

EXTRA    SERVICES. 

See  EXECUTORS  AND  ADMINISTRATOBS. 
(41  JV.  Y.) 

FACTOR. 
See  EXECUTION.     (40  N.  Y.) 

FACT  AND  LAW,  QUESTIONS  OF- 

1.  The  futility  of  going  to  the   Court  of 
Appeals,  AS  to  a  jury,  upon  a   question 
of  fact  alone,  is  exemplified  in  this  case. 
(Marein  agt.  Jlai~vi>i,  4  Keyes,  9.) 

2.  When  the  court  below  set  aside  a  ver- 
dict and  grant  a  new  trial,  on  the  ground 
that  the  verdict  is  against,  evidence,  or 
is  unsatisfactory,  or  on  the   ground  of 
surprise   or  of  newly   discovered  evi- 
dence, or  for  oilier  reasons  resting  in 
the  facts  only,  or  in  the  discretion  of 
the  court  to  grant  a  new  trial,  the  order 
is  not,  review-able  in  this  court   in  any 
form,  and  the  order  granting1*  new  tri- 
phouJd  state   that  it  is   granted   upon 
questions   of  fact,  or  in    some  form  it 
should  so  clearly  appear  by  t.lie  record. 
(East  River   tianK    agt.    Kennedy,    4 
Keyes,  279.) 

3.  Where  the  verdict  is  set  aside,  and  a 
new  trial  is  ordered,  for  errors  in  law, 
this  court  has  jurisdiction  to  review  the 
order,    the    proper    stipulation   being 
giveu  by    the  appellant  consenting  to 
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final  judgment  if  the-order  be  affirmed. 
(Id) 

4.  Where  the  record  does   in  some  form 
show  thar,  the  order  for  a  new  trial  ^'as 
based  ubon   questions  of  fact,    it  must 
be  assumed   here   that   the   ordei   was 
granted  for  errors  in  law  committed  at 
the  trial ;  and  if  the  court  find  no  such 
errors,   the   order  must   be   reversed. 
(Id.) 

5.  Where  the  appeal  is  from   an   order 
lefusing  a  new  trial,  questions  of  law 
only,  can  arise  on  the   hearing  of  the 
appeal.     (Id.) 

6.  Where  a  party  has   agreed  to    accept 
and  pay  an  order,  drawn  upon  him  by 
his  agent,  for  the  price  of  merchandise 
authorized  to   oe   purchased  upon  his 
credit,  the  incident  of  an   order  from 
his  agent  is  one  that,  the  principal  may 
•waive;  and  the  question,  whether,  by 
subsequent  words  or  acts,  he  did  waive 
the.  presentation  of  an  order,  is  one  of 
fact,  to  be  submitted  to  the  jury.  (  Wat- 
ion  Agt,  Gray,  4  Keyts,  385.) 

7.  The  written  agreement  between  the 
parties  to  a  sale  and  purchase  of  an  in- 
terest and   property  in  a   partnership 
having  expressed  a  conveyance  of  nil 
the  interest  of  the   retiring  member, 
there  is  no  question   of  fact  to  be  sub- 
mitted to  a  jury  as  to  what  the  parties 
intended  to  convey,  and  no  paro'  proof 
upon  that   point  is   admissible;  what 
was  the  property  belonging  to  the  firm 
and  conveyed  by  the  agreement,  is.  a. 
question  of  law  for  the  court.     (Cram- 
ayft.  Union  Bank  vf  Rochester,  4  Keya, 
56S.) 

See  PRACTICE.    (Id.) 

FALSE  IMPRISONMENT. 

1.  Under  section  28  of  the  rules  of  the 
police  commissioners  of  the  metro- 
politan -district,  a  person,  in  order  to 
be  detained  as  a  prisoner  at  the 
station  house  during  a  recess  of  the 
police  court,  must  be  charged  with  a 
felony  or  misdemeanor;  and  an  arrest 
for  violation  of  a  city  ordinance  against 
riding  or  driving  upon  the  sidewalks, 
which  is  not  shown  to  lie  anything 
more  than  a  finable  offense,  does  not 
authorize  the  detention  of  the  accused 
at  the  station-house  until  the  opening 
of  the  court.  (Schneider  agt.  IfcLttne, 
3  Keyet,  568.) 

See  EVIDENCE.    (41  N.  Y.) 

FALSE  REPRESENTATIONS. 

1.  When   not  fraudulent,  and    relating 
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only  to  a  future  expectation  or  inten- 
tion, cannot  affect  a  written  contract 
of  insurance.  (4  Keyes.) 

Set  INSURANCE.    (Id.) 
FRAUD.    (40  N.  T.) 

FELONY. 

1.  The  definition  of  felony  as   contained 
in  the  Revised   Statutes   (2  R.  S,,  701, 
$  30)  must  be  construed  as  relating  to 
the  punishment  prescribed  for  the  crime 
M  ithout  reference  to  any   personal  ex- 
emption of  the  criminal.  fLorr,  GRO- 
VER  and  DANIELS.  JJ.,  contra.)     (Peo- 
ple agt.  Park,  41  N.  T.,  21.) 

2.  A  juvenile  delinquent,   though  by  the 
stature  not  to  be    sent  to  state  prison, 
but  to  the  house  of  refuge,  is  neverthe- 
less, if   convicted   of  an  offense  gene- 
rally punishable   by  imprisonment  in 
state  prison,  guilty  of  felony.     (Id.) 

Ske  WITNESS.    (Id.) 

FENCES. 
OBLIGATION  OF  RAILROAD  COMPANIES 

TO    CONSTRUCT    AND    MAINTAIN.        See 

RAILROAD  COMPANIES.     (4  Keyes.) 
See  RAILROAD  COMPANIES. 


FIDUCIARY  CHARACTER. 

See  EXECUTION.    (40  N.  T.) 

FINE. 
'FOR  CONTEMPT.  See  ORDER,  (3  Keyes.) 

FINDINGS  BY  JURY. 

See  PRACTICE.    (4  Keyes.) 

FIRE  INSURANCE. 
See^  INSURANCE.    (41  jr.  T.) 

FIXTURES. 

1.  Where  machinery  is  actually  annexed 
to  the  land,  it  will  be  presumed  to  have 
been  so  attached  with  a  view  to  the 
permanent  improvement,  or  beneficial 
enjoyment  of  the  freehold,  and  will  be 
deemed  a  fixture  and  part  of  the  realty 
in  the  absence  of  proof  that  the  attach- 
ment was  merely  for  the  purpose  of 
steady  ing  and  adjusting  the  machine; 
or  that  the  intention  at  the  time  existed, 
not  afterwards  abandoned,  that  the  an- 
nexation bhould  not  be  permanent  in 


its  character;  or  that  there  is  some 
agreement  or  relation  of  parties,  incon- 
sistent with  the  supposition  that  a  per- 
manent annexation  was  intended.  In 
determining  the  question,  whether  a 
particular  article  is  a  fixture  or  not,  the 
intention  of  the  party  who  attached  it 
to  the  realty  is  an  important  .element 
to  be  considered.  (Putter  agt.  Crom- 
well, 40  N.  Y.,  287.) 

FORECLOSURE. 

See  CONTRACT.    (41  N.  Y.)., 
MORTGAGE.    (Id.) 
USURY.    (Id.) 

FORECLOSURE  SUIT. 

1.  If  the   court  making  a  judgment  of 
foreclosure  and  sale  had  jurisdiction  to 
make  it,  the  question  whether  any  of 
its  provisions  are  right — including  th« 
one  directing  the   premises  to  be   sold 
by  a  referee — cannot  be  raised  by  a 
purchaser.     (Gaskin  agt.  Anderson,  55 
Barb.,  259.) 

2.  If  the  parties   do  not  complain,  l>nt 
acquiesce  in  the  provisions  of  the  de- 
cree,  the   purchaser   will   get  a  good 
title,  and  he  cannot  be  heard  to  raise 
any  objection,  except  that  which  goes 
to  he  jurisdiction  of  the  court.     (Id.) 


FOREIGN  CORPORATIONS. 

1.  District  courts  in  the  city  of  New  York 
have  jurisdiction  of  actions  by  and  a- 
gainst  foreign  corporations,  that  have 
places   of  business   in  the  city  of  Neit, 

York.     (A/,ern  agt.    National  Steam- 
fhip  Co.,  ante,  403.) 

2.  Where  a  foreign  corporation  appears 
by  its  attorney 'in  the  original  action, 
and  thus  submits  itself  to  the  jurisdic- 
tion of  the  co art  of  this  state;  and  by 
the  result  of  the  action  of  the  court, 
the  corporation   becomes  the  judgment 
debtor  of  the  plaintiff  in  that  action  ; 
this  gives    the   court  power  over   it? 
property  and  rights  of  action  within 
this  sta'te,  and  brings  them  as  much 
within  the  jurisdiction  of  the  court  aa 
if  they  were  a  corporation  created  un- 
der the  laws  of  this  state.     (De  Bemer 
agt.  Drtw,  ante,  4C6.) 

3.  When  a  court  of  equity  obtains  juris- 
diction of  an  action  for  any  purpose  for 
which  they  xre  authorized  .to  give  judg- 
ment, they  hold  Biich  jurisdiction  for 
every  other  purpose;    but  especially 
for  the  purpose  of  giving  effect  to  their 
judgment.     (Id.) 
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4.  Where  a  foreign  corporation  never  filec 
iu  the  office  of  the  secretary  of  state 
any  designation  of  a  person  upon  whom 
papers  could  be  served  ;  and  there  was 
evidence  of  their  insolvency  or  refusa 
to  pay  their  judgment  debtors;  having 
discontinued    their  organization,    an« 
the  •exercise  of  their  franchises;  hav- 
ing neglected  to  nojd  meetings  of  theii 
officers ;    having  sold  out  to  another 
company  their  property,  and  the  officers 
of  the  company  having  become  officers 
in  a  new  company  ;  this  alone  would 
justify   the  appointment  of  receiver — 
even  ex parte.     (Id.)       '    « 

5.  But  in   this   case,   notice    of  the  ap- 
pointment of  a  receiver,  was  served 
upon  the  attorney  of  the  corporation 
who  appeared  in  the  action, upon  which 
judgment  was  obtained,  and  iu  such 
case  this  was  good  service : 

6.  Held,  on  demurrer,  that  the  plaintiff 
was  properly  appointed  receiver;  that 
he  has  legal  capacity  to   sue ;  and  the 
complaint  is  sufficient  in  its  statement 
of  a  cause  of  action.     (Id.) 

7.  A  fund  created  and  owned  by  a  cor 
poration   of  another   state,    held   and 
controlled  by  trustees  residing  in,  and 
taxable  inhabitants  of,    this   state,  is 
properly  assessed  to  the  full  value  of 
the   fund,  and.  taxed  in   the   place  of 
the  residence  of  such  trustees.     (Peoj-le 
agt.  Board  of  Assessors  of  Albany.  40 
JT.  Y.,  154.) 

See  CORPORATION.    (41  JV.  Y.) 
FOREIGN  COURTS. 
See  DIVORCE.     (55  Barb.) 

FOREIGN  JUDGMENT. 
See  DIVORCE.     (  41  N.   T.) 
FORFEITURE. 

See  CONDITION.     (41  N.  T.) 

CONDITION  OF  HE-ENTRT.    (Id.) 
SALE.     (Id.) 
STOCKHOLDER.    (Id.) 

FORGERY. 

See  BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES.     (55  Barb.) 

FORMER   ADJUDICATION. 

1.  A  judgment  in  justice's  court  in  favor 
of  a  surgeon  for  professional  services 
is  a  bar  to  any  action  by  the  defendant 
agamsj  him  for  mal- practice  in  per- 
forming such  service.  (  Gates  agt. 
Pretlon,  41  J!f.  Y.,  113.) 


2.  And  this  is  equally  so,  although  the 
recovery,  in   the  justice's  .court    was 
npon  confession  without  trial,  and  al- 
though the   surgeon's   suit,  and  judg- 
ment thereon,  were  subsequent  to  the 
commencement  of  the  action  for  mal- 
practice, and  were  interposed  as  a  de- 
fense to  it  by  supplemental  answer. 
(Id.) 

3.  Accordingly,  where  an  action  having 
been   commenced,  and   being  at  issue 
against  a  surgeon   to  recover  $5,000 
damages  lor  mat-practice <in  setting  an 
arm,  he  sues  the  plaintiff  in  justice's 
court  for  the  same  professional  services, 
the  alleged   unskillfulness  and   negli- 
gence in  which  constitute  the  malprac- 
tice complained  of,  and  judgment  wa* 
obtained  before  the  justice  by  the  sur- 
geon for  $6  58,  without  answer,  upon 
a  written  consent  to  its  entry : 

Held,  that  such  judgment  was  a  com- 
plete bar  to  the  action  for  malpractice; 
and  having  been  pleaded  as  such  by  sup- 
plemental answer,  a  demurrer  thereto 
was  propeily  overruled.  (Id.) 

4.  Where  one  of  several  beneficiaries  has 
previously  brought  an  action  against 
the  trustee  to  set  aside  a  sale  made  by 
the  latter  under  his  power  of  sale  a'a 
trustee,  on  the  ground  that  the  proper- 
ty had  been  purchased  on  the  sale  for, 
and   conveyed   to  the  trustee   himself, 
and  judgment  has  gone  against  plain- 
tiff therein,  such  judgment  is  a  com- 
plete bar  as  to  him  ;  and  although  upon 
a  resale,  ordered  in  a  suit  by  the  other 
beneficiaries,  under  the  power  of  sale, 
the  entire  property  and  not  their  un- 
divided interest  therein,  must  be   re- 
sold, yet  the  trustee  will  be  entitled  to 
that  portion  of  the  avails  whieli  would 
have  otherwise  belonged  to  that  bene- 
ficiary,   were   it  not    for   the   former 
Judgment  against  him.     (Boerum  agt. 
Schenck,  4ll2V.  Y.,  183.) 

See  MONEY  HAD  AND  RECEIVED.    (Id.) 
TRUSTS  AND  TRUSTEES.    (Id.) 

FRAUD. 

1.  It  is  not,  to  be  tolerated  that  a  rule  of 
law  designed  to  protect  debtors  from 
oppression  shall  be  used  by  them  as  an 
instrument  of  fraud.     (Mills  agt.  Gar- 
rison, 3  Keyes,  40. ) 

2.  A  fraud  upon  one  does  not  form  a  claim 
on  behalf  of  a  stranger  to  the  transac- 
tion, not  claiming  under  the  party  de- 
frauded.   (Comstock  iigt.  Ames,  3  Keyts, 
857.J 

3.  A  fraud  is  an  individual   and  personal 
thing.     It  ia  a  cause  of  coiuplaiut  umy 
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upon  whom  it  is  committed,  no  other 
person  can  claim  a  benefit'  from  it.  A 
recovery  bv  any  other  person  is  no  de- 
fense to"  a  claim  by  the  party  defrauded. 
(Id.) 

4.  W.  one  of  the  defendants,  assigned  to 
C.,  the   plaintiff,   a  mortgage,   execu- 
ted by  one  D.,;  Clarke,   the  other  de- 
fendant, representing,   "  that  the  mort- 
gage was  bona  fide,  and   was  well  se- 
cured and  straight  as  a  string  "    Also, 
that  D.,  had  a  clear  title   to  the   land, 
luid  this  mortgage  was  the  first  incum- 
brance : 

Held,  that  the  report  of  a  referee,  and  the 
judgment  roll,  in  an  action  which  es- 
tablished D's  title  to  the  land  mort- 
gaged was  fraudulent  and  void,  was 
competent  evidence  in  this  action  by 
C.,  to  recover  for  the  fraudulent  rep- 
resentations made  to  him.  (Craig  agt. 
Ward,  3  Keyes,  387.) 

5.  Held,  further,  that  as  Clarke  acted  as 
the  age'nt  of  W.,  in  effecting  tne  sale  of 
the  mortgage  to  C.,  the   principal  was 

Iliable  for  the  fraud  of  the  agent,  al- 
though he  d'd  not  authorize  the  state- 

'ment,  or  know  that  it  was  made,  or 
whether  it  was  true  or  false.  (Id.) 

6.  Besides,  the  .judge  charged  correctly, 
that,  if  W.  knew  of  facts   concerning 
the  title,  which,  in  the  exercise  of  com- 
mon prudence,   were   sufficient  to  put 
him  on  inquiry  that  would  have  led  to  a 
knowledge  of  the  condition  of  D's  title, 
he   was   liable  for  the   misrepresenta- 
tions,  the  same   as  if    he   hud  actual 
knowledge.    (Id.) 

7.  It  is  the  duty  of  a  party  who  proposes 
to  disaffirm  as  fraudulent,  a  contract  en- 
tered into  with  himself,  his  partner  or 
agent,  to  do  so  at  once  upon  discovery 
of  the  fraud.    It  will   not  do  to  await 
a  possible  beneficial  issue  from  the  con- 
tract, and  to  repudiate  it  only  when  the 
danger  of  loss  to  himself  becomes  im- 
niinent.       (Bruce    agt.    Davenport,    3 
Keyes,  472.) 

See  CHATTEL  MORTGAGE.    (Id.) 

CONTRACT.    (Id.) 

EVIDENCE.     (Id.) 

SETTLEMENT.    (Id.) 
STATUTE  OF  FRAUDS.       See  SALE  AND 

DELIVERY.    (Id.) 
See  STATUTE  OF  FRAUDS.     (Id.) 

8.  In    procuring    conveyance    of     real 
estate.     (Ford    agt.   James,    4    Keyes, 
300.) 

9.  "  It  is  the  just  and  proper  pride  of  our 
matured   system   of    equity    jurispru- 
dence, thai-fraud  vitiates  e'very  trans- 
action ;   and  however  meu  may   sur- 


round it  with  forms,  solemn  instru- 
ments, proceedings  conforming  to  all 
the  details  required  in  the  laws,  or 
even  by  the  formal  judgment  of  the 
courts,  a  court  of  equity  will  disregard 
them  all,  if  necessary,  that  justice  and 
equity  may  prevail."'  WOODRUFF,  J. 
(  Warner,  agt.  Slalceman,  et  al.t  4 
Keyes.  487.) 

10.  Where  the  facts  found   by  a  referee 
constitute  fraud,  the  transaction  is  not 
the  less  fraudulent,   that  the  referee 
has  not  employed  the  word   "  fraud" 
or    "  fraudulently"    in  describing  it. 
(Id.) 

11.  A  mortgage,  in  fact  paid  and  satis- 
fied, though  without  satisfaction   for- 
mally acknowledged,  is  merely  waste 
paper,  and  the  power  of  sale  contained 
therein  is  at  an  end,  in  so  far  that  it 
cannot    thereafter,   by   transfer    to  a 
third  party,  having  knowledge  of  the 
facts,  be   revived  and  made  effectual 
to   destroy   or   impair    the    aubsisting 
lien  of  a  judgment  creditor  upon  the 
lands  covered  by  such  mortgage.    ( Id.) 

12.  As  between  a  judgment  creditor  and 
the  fraudulent  grantee   of  a  convey- 
ance interposed  to  cut  off  the  -lien  of 
a  judgment  upon  the  lands  conveyed, 
the  lien  of  the  creditor  cannot  be  ex- 
tinguished nor  impaired.     (Id.) 

13.  Though  a  judgment  creditor  has  sim- 
ply  a   lien,   on  lands   of    the   debtor, 
which  can  ripen  into  title  only    by  a 
sale  and    convayence,  yet,   where  a 
fraudulent  conveyance  has  been  so  far 
effectual,  as,  in   favor  of  a  bona  Jide 
purchaser,  to  withdraw  the  land  from 
the  legal  operation  of  the  lien,  a  court 
of  equity  will  arrest  the  proceeds  of 
the  conveyance  in   the   hands  of  the 
fraudulent      conveyancer,    or    direct 
those  in  the  hands  of  the  bona  fide  pur- 
chaser, not  paid  over,  to  be  applied  in 
satisfaction  of  the  judgment  thus  fraud- 
ulently deprived  of  its  lien.     (Id.) 

14.  This  case,  in  the  supreme  court,  will 
be  found  reported    in  36   Barb.,  501, 
with  an  elaborate  ouiuon  by  MORGAN, 
J.     (Id.) 

See  STATUTES.  (Id.) 

15.  False  representations  as  to  the  sol-' 
vency    or     pecuniary     condition    of 
another,  to  be  actionable  as  fraudulent, 
must,  at  the  time,  have  been   known 
to  have  been  false  by  the  |  arty  mak- 
ing them,  or  he   must  have  assumed, 
or  intended  to  convey  the  impression 
that  he  had,  actual  knowledge  of  their 
truth,  though  conscious  that  he  had  no 
such  knowledge.     (Marsh  agt.  Falker. 
40  N.  Y.,  5G^.) 
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16.  The  defendant,  oil  being  told  by  the 
plaintirt  that  K.  hud  applied  to  him  to 
purchase  certain  goods  on  credit,  and 
that  he  (the  plaintiff!  wanted  to  know 
if  K.  was  responsible,  stated  that  K. 
was  perfectly  good,  good  for  $17,000 
or  $18,000,  in  property  in  Syracuse, 
and  that  if  the  plaintiff  took  K.'s  note, 
lie  (the  defendant)  would  discount  it ; 
thereupon  the  plaintiff  sold  K.  the 
goods.  K.  had  real  estate  in  Syracuse, 
worth  between  $10,000  and  '$20,000, 
but  incnmbered  to  its  full  value,  afd 
he  was,  in  fact,  wholly  insolvent,  but 
the  defendant  was  not  shown  to  have 
known  the  real  condition  of  K.'a 
affairs,  or  that  his  own  representations 
about  them  were  not  true,  alid  himself 
evvore  the  contrary.  He  was  a  trader, 
engaged  in  the  same  kind  of  business 
and  residing  in  the  same  city  with  K. : 

Hdd,  (HUNT,  Ch.  J.,  and  MASON,  J., 
dissenting,)  that  an  action  against  him 
on  account  of  those  representations  as 
fraudulent,  could'  not  be  maintained 
(Id.} 

See  ASSIGNMENT  IN  TRUST  FOR   CRE- 
DITORS.    (Id.) 
RECEIVERS.     (Id.) 
BOND.    (41  N.  Y.) 
LEGACY.     (Id ) 
STATUTE  OF  LIMITATIONS.    (Id. ) 

FRAUDULENT  CONVEYANCES 

1.  The  rule  laid  down  by  the  court  in 
the  case  of  Whelan  agt.  Whelan,  (3 
Cuw.,  572.)  held  applicable  to  this  case 
on  its  merits,  to  wit :  "  That  a  contract 
obtained  from  one  party,  so  much  in 
the  power  of  the  other,  cannot  be  main- 
tained, if  confidence  has  been  abused  ; 
if  there  is  inadequacy  of  price,  or  the 
inference  is  plain  that  advantage  has 
been  taken  of  age  and  imbecility  <  and 
the  partiality  of  a  parent  lias"  been 
artfully  made  use  ot,  to  strip  him  of 
his  property  and  reduce  him  to  a  state 
of  dependence  and  want."  (Brand  agt. 
Brand,  ante,  193.) 

9,  Held,  that  the  facts  of  this  case,  as 
proved  and  referred  to  by  the  court,  and 
the  several  specific  facts  found  by  the 
referee,  taken  as  a  whole,  appear-  to 
be  adverse  to  the  general  conclusion  of 
the  referee  that  the  plaintiff  was  not 
incompetent  to  contract,  and  that  it  is 
not  pioved  that  the  defendant  commit- 
ted a  fraud  or  unduly  influenced  him : 
(Id.) 

3.  On  the  contrary,  the  court  is  satisfied 
that  this  judgment  should  be  reversed, 
as  well  upon  the  question  of  evidence 
adverted  to,  as  upou  the  findings  of  the 


referee.  And  that  the  case  shows  a 
much  stronger  one  for  an  interference 
to  set  aside  the  conveyances,  than  was 
that  of  Whelan  agt.  'Whelan,  (  3  Cow., 
537.)  Per  FOSTER,  J.  (Id.) 

4.  And  the  case  is  still  stronger  in  favor 
of  the  plaintiff  in  regard  to  the  bill  of 
sale  of  the  personal  property  ;  where 
it  is  perfectly  clear  that  the  plaintiff 
only  intended  to  give  the  use  of  the 
personal  property  to  the  defendant, 
and  that  for  one  year  only,  instead  of 
making  an  absolute  title  of  it  to  the  de- 
fendant in  perpetuity.  Per  FOSTER,  . 
J,  (Id.) 

FRAUDULENT   REPRESENTA- 
TIONS. 

1.  In  an  action  in    a  justice's  court  for 
fraud  and  deceit  in  the  sale  of  a  horse, 
where   there  is  a  general  denial,   the 
plaintiff  cannot  sustain  his  action  un- 
less he  canprove  a  scienter.     (Marshall 
agt.  Gray,  ante,  172.) 

2.  The  difference  between  warranty  and 
fraud  on  the  sale   of  property  is,  that 
on  a  warranty  the  seller  is   bound  to 
accountability  to  the  extent  of  the  war- 
ranty, whether  he  knew  the  fact  or  not. 
On   a  question  of  fraud  the   represen- 
tations of  the  seller  must  not   only  be 
false,  but  false  to  his  actual  knowledge. 
(Id.) 

See  VENDOR  AND  PURCHASER.  (55  Barb .) 
GIFT. 

1.  No  gift  inter  www,  will  confer  title  un- 
ices there  be  a  positive  change  of  pos- 
session, and  the  donor  is  in  no  position 
to  repossess  himself  of  the  subject 
matter  of  the  gift,  or  to  recall  the  same. 
(Little  agt,  Willets,  55  Barb.,  125.) 

See  DONATIO  MORTIS  CAUSA.     (Id.} 
HUSBAND  AND  WIFE.    (Id.) 

GIVING  INDIVIDUAL  NOTE  FOR 
FIRM  DEBT. 

See  PARTNERSHIP.    (41.JVr,  Y.) 

GOOD   FAITH. 
See  VENDOR  AND  VENDEE.    (41  N.  T.) 

GOVERNMENT  CONTRACTS. 

See  MONEY  HAD  AND  RECEIVED-  (41 
N.  Y.) 
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GOVERNOR. 

1.  The  governor  of  the  State  has  no  pow- 
er, during  the  recess  of  the  senate,  to 
appoint  a  major-general  of  the  National 
Guard,  to  fill  a  vacancy  occasioned  by 
resignation  or  otherwise,  except  in 
time  of  war.  Neither  section  42,  title 

•  6,  chapter  1.  of  the  Revised  Statutes 
(1  R.  S.,  123,)  nor  chapter  28  of  the 
laws  of  1849,  are  applicable  to  military 
officers.  (  People  agt.  Molyneux,  40 

jr.  Y.,  113.) 

GRANT. 

1.  The  principle,  that  the  grantor  of 
lands,  to  which  there  is  no  access  ex- 
cept by  passing  over  other  lands  of 
the  grantor,  conveys  wilh  the  grant 
the  right  of  way  over  such  other  lands 
to  the  premises  conveyed,  is  fully  sus- 
tained by  all  the  authorities,  ancient 
and  modern.  (Simmons  agt.  Sines,  4 
Keyes,  153.) 

See  EQUITABLE  TILE.    (Id.) 

GREAT   BRITAIN,  STATUTES  OP. 

1.  When  relied  upon  as  a  defense  to  an 
action  in  the  courts  of  this  state,  must 
be  proved.  (Monroe  agt.  GuilleauMe, 
'3  Keyes,  30.) 


,  GUARANTY. 

1.  A  guaranty  of  the  collection  of  a  note 
is  equivalent  to  a  guaranty  that  it  is 
collectable  by  the  course  of  law — in 
Which  case  th'e  grantor  is  liable  for  the 
costs  incurred  in  the  effort  to  collect 
the   note.     (Mother  agt.   Hotchkiss,   3 
Keyes,  161.) 

See  CONSIDERATION.    (Td.) 

2.  A  guaranty  of  the  collection  of  the 
amount  of  a  bond  and  mortgage,  as, 

i       '•  it  becomes  due,"  is  but  an  undertak- 

*       ing  on  the  part  of  the  guarantor,  that 

'     the  debt  will  be  paid,  if  the  principal 

be    prosecuted   with   reasonable   diii- 

gence,  and  the  former  is  discharged  by 

want  of  such  diligence,  on  the  part  of 

the  creditor,  to  prosecute  the  principal 

debtor    to   judgment    and  execution. 

(Craig,  agt.  Parkit, 40 N.  Y.,  181.) 

3.  Where  the  facta  are  undisputed,  the 
question   of  what  is  reasonable  dili- 
geuoe,  is  a  question   of  law  for  the 
court ;  and  a  delav  of  prosecution  for 
six  months  after  the  debt  has  become 
due,  where  all  the  principals  reside  in 
the  state  and  can  be  personally  served, 
is  not  reasonable  diligence,  and  dis- 
charges the  guarantor.    Where,  during 


the  whole  period  of  such  delay,  the 
principals  were  entirely  and  hopeles*ly 
insolvent : 

Held,  (MASON,  WOODRUFF  and  JAMES, 
JJ.,  contra,)  that  this  did  not  excuse 
the  failure  of  the  creditor  to  prosecute, 
or  dispense  with  such  prosecution,  as 
a  condition  precedent  to  his  right  of 
recovery  against  the  guarantor,  and 
evidence  of  that  fact  was  properly  ex- 
cluded. (Id.) 

5te  COLLATERAL  SECURITIES.  (40 N.  Y.) 
ESTOPPEL.     (41  N.  Y.) 

4.  Where   the   maker  of  a  promissory 
note,  when  it  arrives  at  maturiry,  pays 
to  the   holder  the  interest  thereon  "in 
advance,  for  a  definite  period,,  and  the 
latter  receives  the  money  and  indorses 
it  on  the  note  as  "  interest"  to  the  time 
specified,    this,    although    there    be  no 
express   agreement  by  the   holder   to 
wait  for  the  payment  of  the  principal 
till  that  time,  will  amount  to  an  exten- 
sion of  time,  and  wftl  discharge  a  guar- 
antor ;  where  it  is  evident  that  it  was 
the  intention  and  understanding  of  the 
parties   that    time    should    be    given. 
( Tlit  Wakefield  Bank  agt.  Truesdell,  55 
Barb.,  602!) 

5.  When  there  is  a  mutual  understanding 
between  the  parties,  under  such  cir- 
cumstances, that  the  time  of  payment 
shall  be  extended,  it  has  all  the  bind- 
ing force  of  an  express  agreement  by 
the  holder  to  wait.     (Id.) 

GUARDIANS. 

1.  An  adult  married  daughter  is  entitled 
to  administration  of  her  father's  estate, 
in  preference  to  the  guardian  of   her 
brother,  the  minor  sou  of  the  intestate. 
(Cottle  agt.  Vanderheyden,  ante,  289.), 

2.  Guardians  should  only  be  entitled  to 
letters  of  administration,  in  the  event 
there  is  no  adult  relative  who  is  com- 
petent.    (Id.) 

HABEAS  CORPUS. 
See  PRACTICE.    (4  Keyes.) 
HEIR. 

ADVANCEMENT  TO.  See  ADTANCEMENT. 
(3  Keyes.) 

HIGHWAYS. 

1.  A  road  may  be  lawfully  laid  out  or 
dedicated  to  the  use  of  the  public  as  a 
highway,  though  it  may  be  a  ni«re  cnl 
de  sac,  having  at  one  eud  uo  outlet, 
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and   abutting  upon  private   property. 
(People  agt.   Van  Alstyne,  3  Keyes,  3a.) 

2.  An  appeal  from  an  order  of  commis- 
sioners, refusing  to  lay  out  a  highway, 
is  properly  taken  to  the  county  judge, 
though  it 'would  be  equally  effectual  if 
taken  to  the  county  court.     (Id.) 

3.  The  proceedings  anterior  to  the  order 
of  the   commissioners    being    regular 
upon  their  face,  the  jurisdiction  of  the 
referees  appointed  to   hear  the  appeal 
is  limited  to  the  consideration  of  the 
case  upon  the  merits.     (Id.) 

4.  Such  referees  are  not  at  liberty  to  re- 
ceive evidence  for  the  purpose  of  im- 
peaching the   freeholder*"'   certificate, 
01  of  falsifying  recitals  in  the  order  of 
reference.     (Id.) 

5.  The  statutory  penalties  for  encroach- 
ments upon   highways  are  applicable 
where   the   highway   has  been   "  laid 
out'1  according  to  law,  and  not  high- 
ways   established      by     prescription. 
fDottghty  agt.  Jfrill,  3  Keyes,  612.) 

COMMISSIONERS  OF.    See  COMMISSION- 
ERS OF  HIGHWAYS.    (4  Keyes.) 

6.  A*  court  of  equity  will  not  interfere 
to    restrain    by    an    injunction,    com- 
missioners of  highways  from  removing 
a  fence,   certified  bv   a  jury  of  free- 
holders, summoned  in  accordance  with 
the  provisions  of  tbe  lievised  Statutes, 
(1  Jf.  <S'.,  522,)  to  be  an  encroachment 
on  the  highways.     (Haytt  agD.  Bates. 
40  N.  Y.,  164.) 

7.  If   an  error  were  committed  by  the 
jury  in  their  finding,  or  in  the  'proceed- 
ings under  the  statute,  it  can   be  re- 
versed by    certwrari.   and    corrected. 
(Id.) 

8.  If  these  proceedings   were    without 
jurisdiction    and    void,    no    case    for 
equitable  cognizance  is  .nude  out.     If 
the   party  complaining  is  disturbed  in 
his   possession,   or  the  commissioners 
atte  mpted     themselves,     or    through 
agents,  the   removal  of  his  fence,  lie 
has  his  action  of  trespass  against  the 
wrong  doer  for  all  damages   he  may 
sustain.     (Id.) 

9.  Where  the  owner  of  land  in  a  village, 
causes  a. street  to  be  laid -out  over  it, 
and  dedicated  to  the  public  use;   and 
the  same  has  been  used  by  the  public 
as  a  highway,  for  not  more  than  five 
years,  in  the  absence  of  any   act   of 
the  village  authorities  in   opening  or 
making  the  said  street,   or  accepting 
euch   dedication,    it   may    be   revoked 
by  the  owner,  and  the  land  does  not 
bei">me  u  public  highway.     (Lee  agt. 
Village  of  Sandy  HUL,  40'JV.   Y.t  4*^.) 


HOLDER  FOB  VALUE.. 

WHAT   CONSTITUTES,    See  BANKS.      (3 

Keyes.) 
BON  A  FIDE.    See  BONA  FIDE  HOLDER, 

(3  Keyes.) 

HUDSON  E1VER  R.R.  COMPANY. 
See  RAILROAD  COMPANIES.    (3  Keyes.) 

HUSBAND  AND   WIFE. 

1.  Where  a  man  marries  a  woman,  intro- 
duces her  as  his  wife,  and  the  two  par- 
ties present  to  the  world  the  outward 
evidences  of  cohabitation  as  husband 
and  wife,  the  husband  is  estopped  from 
denying  the  relation,  so  far  as  trades- 
men are  concerned,  who  deal  with  the 
wife  and  furnish  her  with  necessaries 
on  the   husband's  account.     (  Johnston 
agt.  Allen,  ante,  506.) 

2.  It  is  irrelevant,  in  such  a  case,  to  prove 
that  notwithstanding  the  second  mar- 
riage, the  wife  had  been  in  fact  pre- 
viously married  to  another  man.  which 
marriage  had  not  been  dissolved.  (Id.) 

3.  After  marriage,  whether  lawful  or  not, 
as  long  as  it  exists,  third  persons  with- 
out notice,  who  have  dealt  with  the 
wife  on  the  assumption  that  she  was 
indeed  such,  based  on  the  conduct  of 
the  husband,  can  recover  for    neces- 
saries   furnished   her,  if  the   husband 
fail  to  provide  them.     (Id.) 

4.  It  is  no  answer  to  such  a  demand  that 
there  is  an  action  for  divorce  pending, 
unless  alimony  has  been  allowed.  (Id.) 

5.  A  wife  and  minor  children  were  in  pos- 
session of  and  carried  on  a  farm   for 
their  own  use,  the  husband  and  father 
being  in  a  distant  state.     On  the  28th 
of  August,  the  wife  agreed  to  sell  cer- 
tain harvested  crops  for  $100,  and  look 
a  note  for  the  amount,  a  part  of  which 
was  paid  by    the    purchaser.     On  the 
24th  of  September,  the    sheriff'  levied 
on  the  crops  so  sold,  but  still  on  the 
premises,  and  sold  the  same  to  satisfy 
judgments  against  the  husband: 

Held,  that  the  title  to  the  property  in 
question  was  in  the  wife,  and  her  sale 
was  a  valid  sale,  heuce  the  same  was 
.  not  liable  for  debts  of  the  husband,  and 
the  sheriff  was  a  trespasser.  (  Van,  £t- 
ten  agt.  Carrier,  3  Keyes.,  3'29.J 

6.  There  is  nothing  in  the  marriage  rela- 
tion which  forbids  the  wife  to  employ 
her  husband  as  her  agent   in  the  man- 
agement of  her  estate   and   property ; 
uud  su.uk  employment  does  uei 
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her  property,   or   the   profits    arising 

.      from  such  business,  to  the  claims  of  the 

creditois  of  her   husband.     (Mtrcliant 

agt.  JJuiinell,  3  Keyes  ,  539.) 

7.  Where  the  legal  title  to  property  is  in 
the  wife  as  against,  her  husband,  it  can- 
not be  seized  by  his  creditors  to  satisfy 
his  debts,  without  proot  that   her  title 
is  merely  colorable   and   fraudulent  as 
against  the  creditors  of  the   husband. 
(Gage  agt.    Danchy  &  Beeknian.  34  N. 
Y.,  293.)       (Klueiider    agt.    Lynch,  4 
Keyes,  361.) 

8.  Under  existing  statntes,  a  married  wo 
man  may  manage  her   separate   prop 
eriy  through  the    agency  of  her   hus- 
band, without  subjecting  it  to  iheclaims 
of  hi*  creditors.     (Buiklfy  4gt.  Wells, 
33  N.  Y.,  518.)     (Id.) 

9.  The  application  of  an   indefinite  por- 
tion of  her  income    by  a  wife,  to  the 
support  of  her   husband,  does   not  im- 
pair the  title  of  the   wife  to  her  prop- 
erty.    (Same  case.).     (Id.) 

10.  Whether  a  wife  may  loan  to  her  hus- 
band her  individual  money  for  the  pur- 
pone  of  investing  the  same  in  trade, — 
provided  the   loan  be   so   restricted  as 
not  to  connect  her   with  her  husband's 
business. — without  the  same  being  lia- 
ble fur  his  debts,   quert'i    See  opinion 
of  MILLER,  J.    (Id.) 

See  MARRIED  WOMEN.     (40  N.  T.) 
WILL.     (Id.) 
DIVORCE.     (41  N.  T.) 
EXCISE  LAW.     (55  .£.'«>•&.) 
MARRIAGE.    (Id.) 

ILLEGAL  ACT. 
Sea  SHERIFF.    (41  N.  Y.) 

IMPEACHMENT. 

OF  WITNESS.    See  WITNESS.    (3  Keyes. ) 

IMPLIED  COVENANT. 

1.  Since  the  Revised  Statntes,  no  coven- 
ants can  be  implied  in  conveyances  of 
real  estate.      (Suitdj'orti  agt.    Truvers, 
40  ^V.  Y.,  140.) 

2.  Upon   the  foreclosure   of  a  mortgage 
given  for  the  purchase  money,  simul- 
taneously with  a  conveyance  by  the 
mortgagees,  who  are  executors,  con- 
taining no  covenants,  except  against 
the  acts  of  themselves  and  their  testa- 
tor, it  is  no  defense  that  ft  portion  of 
the  property  was,  at  the  time,  covered 
by     an     incumbrunce,      not    existing 
through,  or    imposed    by,  any  act  or 


omission   specified    in    the    covenant. 
fill.) 

3.  But  in  contracts,  other  than  convey- 
ances of  laud,  covenants  may  be  im- 
plied.— MURRAY,  J.  (Id.) 

See  BOND,    (41  N.  Y.) 
MORTGAGE.    (Id.) 

IMPLIED  TRUSTS. 
See  TRUSTS  AND  TRUSTEES.    (41  N.  Y.) 

IMPORTS. 

I.  A  state  cannot  impose  a  duty  upon 
articles  which  have  been  imported  for 
sale,  until  the  importer  has  either  sold 
them,  or  divided  them  into  smaller 
quantities  by  breaking  up  th«  casks, 
packages,  &c..  so  as  to  destroy  ihe 
character  of  import  which  subjected 
them  to  duties  under  the  laws  of  the 
United  States.  (  The  People  agt. 
Mariny,  3  Keyes,  374.^ 

2.  After  they  have  passed  into  the  maaa 
ol  general  property  by  being  sold  by 
the  importer  either  for  consumption  or 
re-gale,  they  may  be  taxed  in  common 
with  other  property.  Until  such  a  sale 
is  made,  the  articles  retain  their  char- 
acter as  imports,  if  the  packages  in 
which  they  were  imported  remain  uu- 
brokeu.  (Id.) 

IMPRISONMENT. 
See  JAIL  LIBERTIES.    (4  Keyu.) 

INADEQUACY  OF  PRICE. 

See  EQUITY.    (41  N.  Y.) 

INADEQUATE  VERDICT. 

See  NEW  TRIAL.    (40  N.  Y.) 

INCONSISTENT  PROVISIONS. 
See  WILL.    (41  JV.  Y.) 

INDEMNITY. 

See  BOND.    (41  N.  Y.) 
SHERIFF,    (Id.) 

INDENTURES. 

1.  The  Revised  Statutes  (2  R.  S.,  154,  $ 
1,)  provide  for  the  binding  of  infants  to 
serve  as  apprentices  or  servants,  witli 
the  couseut  of.  ihe  persoue  or  officers 
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named  in  section  second.  The  lattei 
section  provides  that  such  consent  shall 
be  given  :  1st.  ''By  the  father  of  the 
infant.  If  he  be  dead,  or  be  not 'in  a 
legal  capacity  to  yive  his  consent,  or  if 
he  shall  have  abandoned  and  neglected 
to  provide  for  his  family,  and  snch  fuel 
shall  be  certified  by  a  justice  of  the 
peace  of  the  town  and  indorsed  on  the 
indenture,  then.  2d.  By  the  mother." 
(People  agt.  Gales,  ante,  74.) 

2.  Where  it  appeared  that  the  father  was 
dead,  and  the  consent  of  the  mother 
•was  obtained    to  the   indenture  of  her 
minor  daughter,  but  the  certificate  of 
the  justice  was  not  indorsed  on  the  in- 
denture itself,  but  on  a  separate   paper 
annexed,  and  was  not  made  by  a  justice 
of  the  peare-of  the  town  where  the  par- 
ties resided,  but  of  an  adjoining  town  : 

Held,  that  the  statute  had  not  been  com- 
plied with,  and  that  the  indenture  had 
no  binding  efficacy  as  against  the  minor. 
(Id.) 

3.  But  the  mother  cannot  take  advantage 
of  the  detect  in  the  execution  of  the  in- 
denture. She  lias  consented  to  the  bind 
ing  of  the  child  and   covenanted  by  the 
indenture  that  she   will  not   entice,  or 
cause  the  minoi  to  be  enticed,  from  the 
services  and  government  of  the  party  to 
whom  she  is  hoirnd.  during  the  coutin- 
uancs  of  the  indenture  ;  therefore,  nhe 
is  (stepped  from  asserting  any  right  by 
habeas  corpus,   or  otherwise,    to  take 
nway  the  minor  from   the  custody  of 
him"  to  whom    she   has    confided  it. 
(Id.) 

4.  The  minor,  in  such  case,  is  under  no 
obligation  to  remain  under  the  custody 
and  control  of  the  party  to  whom  she 
was  bound,  nor  has  he  a  right  to  de- 
tain  her    against  her  will.     She  then 
being  without  a  protector,  the  duty  de- 
volves upon  the  court,  in  the  exercise 
of  its  equitable  powers,  to  determine 
what  disposition  should  be  made  of  her 
custody.    (Id.) 

5.  In  this  case  the  minor  daughter,  nine 
years  of  age,  was  confided  to  the  cus- 
tody and  care  of  her  mother,  who  not 
only    being  abundantly    competent  to 
take  care   and- provide     for-  her,   but 
•with  all  the  affection  and  solicitude  of 
a  mother   for  her  offspring  ,  is   better 
adapted  to  the  discharge  of  the   duties 
of  training   her  up   properly  than  any 
strangers,  however  kind   and    careful 
they  might  be  in    providing  for  her. 
(Id.) 

INDIANA  DIVORCE. 
Bee  DIVORCE.    (41  N.  T.\ 


INDICTMENT. 

1.  A  conviction  for  a  lesser  degree  of  a 
crime  than  that  charged  in  the  indict- 
ment,  is  good,   where  the  act   itself 
proved  is  the  same  as  the  one  charged; 
and  the   means  of  committing  it  not 
materially  different,  although  the  in- 
dictment does  not  allege  the  particular 
intent  and   the  circumstances  charac- 
terizing snch   lesser  degree.      (Ketft 
agt.  T/ie  People,  40  N.  Y.,  348.) 

2.  Where,  upon  the  trial  of  an  indict- 
ment for  murder  in  the  first  degree,  the 
.prisoner,  upon  being   found  guilty  of 
murder  in  the  second  degree,  moved  in 
arrest  of  judgment,  upon  the  grounds 
that  there  was  no  evidence  justifying 
a  conviction  for  the  offense ;  and,  also, 
that  a  conviction   for  murder  in   the 
second  degree  could  not  be  sustained 
under  the  indictment : 

Held,  1st.  That  under  an  indictment  for 
murder  in  the  first  degree,  a  convic- 
tion for  murder  in  the  second  degree 
could  be  upheld  ;  2d.  That  although  it 
appear  upon  the  evidence,  the  whole 
of  which  was  inserted  in  the  bill  of 
exceptions,  that  the  commission  of  that 
crime  was  not  proved,  in  the  absence 
of  any  proper  exception,  this  was  no 
ground  of  reversal  on  writ  of  error; 
and,  3d,  That  the  motion  in  arrest,  not 
being  based  upon  any  detect  in  the  re- 
cord was  properly  denied.  (People 
agt.  Tlwmpswi,  41  'N.  Y.,  1) 

INDORSEMENT. 

See  BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTHS.     (3  Keyet.) 
CHECKS     (40  N.  Y.) 

BILLS  OF   EXCHANGE   AND    PROMIS- 
SORY NOTES.      (Id.) 

INDORSER. 

See  USURT.     ( 3  Keyes.) 

BILLS  OF  EXCHANGE    AED  PROMI8- 

SOKY  NOTES.     (4  Keyes,) 
INFANTS. 

1.  The  Revised  Statutes  (2  R.  S.,  154,  § 
I,)  provide  for  the  bindiny  of  infant*  to 
serve  as  apprentices  or  servants,  with 
the  consent  of  the  persons  or  officers 
named  in  section  second.  The  latter 
section  provides  that  such  consent  shall 
be  given  ;  1st.  By  the  father  of  the 
infant.  If  he  be  dead,  or  be  not  in  a 
legal  capacity  to  give  his  consent,  or  if 
he  shall  have  abandoned  and  neglected 
to  provide  for  his  family,  and  such  fact 
shall  be  certified  by  a  justice  of  the 
peace  of  ihe  town  and  indorsed  ou  the 
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indenture,  then,  2d.  By  the  mother." 
(People  agt.  Gales,  ante,  74.) 

2.  Where  it  appeared  that  the  father  was 
dead,  and  the  consent  of  the  mother 
was  obtained    to  the   indenture  of  her 
rtfinor  daughter,  hut  the  certificate   of 
the  justice  was  not  indorsed  on  the  in- 
denture itsetf,  hut  on  a  separate   paper 
annexed,  and  was  not  made  by  a  justice 
of  the  peace-nf  the  town  where  the  par- 
ties resided,  but  of  an  adjoining  town  : 

Held,  that  the  statute  had  not  been  com- 
plied with,  and  that  the  indenture  had 
no  binding  efficacy  as  against  the  minor. 
(Id.) 

3.  But  the  mother  cannot  take  advantage 
of  the  defect  in  the  execution  of  the  in- 
denture. She  has  consented  to  the  bind 
ing  of  the  child  and  'covenanted  by  the 
indenture  that  she   will  not  entice,  or 
cause  the  minor  to  be  enticed,  from  the 
services  and  government  of  the  party  to 
whom  she  is  bound,  during  the  contin- 
nancs  c>f  the  indenture ;  therefore,  she 
is  estopped  from  asserting  any  right  by 
habeas  corpus,   or  otherwise,    to  take 
away  the  minor  from   the  custody  of 
him    to   whom    she   has    confided  it. 
(Id.} 

4.  The  minor,  in  such  case,  is  under  no 
obligation  to  remain  ur.der  the  custody 
and  control  of  the  party  to  whom  she 
was  bound,  nor  has  he  a  right  to  de- 

.  tain  her  .against  her  will.  She  then 
being  without  a  protector,  the  duty  de- 
volves upon  the  court,  in  the  exercise 
of  its  equitable  powers,  to  determine 
what  disposition  should  be  made  of  her 
custody.  (Id.) 

5.  In  this  case  the  minor  daughter,  nine 
years  of  age,  was  confided  to  the  cus- 
tody and  care  of  her  mother,  who  not 
only    being  abundantly    competent  to 
take  care   and  provide     for    her,   but 
with  all  the  affection  and  solicitude  of 
a  mother   for  her   offspring  ,  is   better 
adapted  to  .the  discharge  of  the  duties 
of  training   her  up   properly  than  any 
strangers,  however   kind   and   careful 
they  might  be  in    providing  for  her. 
(Id.) 


INJUNCTION. 

See  TAXES.    (3  Keyes.) 

1.  Equity  will  interpose,  by  mandatory 
injunction,  to  compel  the  restoration  of 
running  water  to  its  natural  channel, 
when  wrongfully  diverted  therefrom, 
at  the  suit  of  the  party  whose  lands 
include  either  the  whole  or  a  part  of 
such  channel.  The  grounds  for  equit- 
able interposition  in  such  a  case  are 


twofold:  1st.  The  inadequacy  of  any 
legal  remedy  to  secure  the  party  in  the 
enjoyment  of  his  right  to  ha've  the 
water  flow  in  its  natural  channel.  2d. 
to  prevent  a  multiplicity  of  suits  for 
damages  accruing  from'  the  daily  and 
continuous  wrongful  diversion  o"f  the 
stream.  (Corning  et  al.  agt.  Troy  Iron 
and  Nail  Factory,  40  N.  T.,  191'.) 

2.  Since  the  Code,  it  is  not  necessary  that 
the  right  should  be  first  established  in 
a  suit  at  law.  The  fact  that  the  stream 
would  not  be  put  to  any  artificial  u^e, 
when  restored,  by  those  entitled  to  its 
restoration,  and  that  such  restoration 
would  be  of  slight  advantage  to  them, 
and  cause  great  injury  and  loss  to  th» 
parties  wrongfully  diverting  it,  is  no 
valid  objection  in  equity,  to  decreeing 
such  mandatory  injunction.  (Id.) 

See  EQUITT.    (55  Barb.) 

NEW  YORK  (CITY  OF).    (Id.) 
TKADE-MARKS.    (Id.) 

INQUIRY. 

See  CONTRACT.    ( 3  Keyes.) 
FRAUD.    (Id.) 

INSOLVENT. 

See  CAUSE  OF  ACTION.    (41  IV.  Y.) 
INSOLVENT  CORPORATIONS. 

1.  Claims  against  an  insolvent  corpora- 
tion cannot  be  setoffagHinstthe  claims 
of  a  receiver,  in  an  action  brought  by 
him  in  the  interest  of  the  creditors  of 
such  corporations.  (Osyood  agt.  Off- 
den,  4  Keyes,  70.)' 

'       INSOLVENT  DEBTORS. 

1.  There  may  be  cases  in  which  a  sale  by 
an  insolrent  debtor,  of  all  his    proper- 
ty, real  and  personal,  may  not  be  fraud- 
ulent.    But,  as  a  general  proposition, 
such  a  sale  to  a  purchaser,  cognizant 
of  the  vendor's  insolvency,  is  fraudu- 
lent, as  the   necessary    effect  of  it  is  to 
hinder  and  delay  creditors.  (Clark  agt. 
Wise,  ante,  97.) 

2.  Where,  in  proceedings  to  obtain  a  dis- 
charge under  the  "Two  thirds  Act," 
the  affidavit,  of  the  insolvent  debtor, 
annexed  to  his  petition  and  the  sched- 
ule of  his  property,  under  section  7  of 
the   act,  states,  ''!   have  not,   at  any 
time,  or  in  any  manner  whatever,  dis- 
posed of,  or  made  over,  any  part  of 
inv  estate  for  the  future  benefit  of  my- 
self and  family,"  instead  of  using  the 
words  of  the  statute,  "  for  the  future 
benefit  of  myseJf  or  family": 
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Held,  that  it  was  deficient,  the  discharge 
granted  upon  such  proceedings  void, 
and  that  judgments,  previously  recov- 
ered against  the  debtor,  remained  in 
full  force.  (Hale  et  al.  agt.  Stceet  et  al. 
40  N.  Y.,  97.) 

3.  In  an  action  brought  by  the  mortgagee 
of  a  chattel,  subsequently  acquired  by 
the  debtor,  against  the  sheriff  and  judg- 
ment creditors,  for  its  taking  under  ex- 
ecutions issued  upon  their  judgments, 
the  invalidity  of  the  discharge  may  be 
taken  advantage  of  by  the  delendauts, 
iu  justifying  under  their  levy.  (Id.) 

INSURANCE. 

1.  A  construction  that  will  give  an  un- 
limited and  customary  signification  to 
every  part  of  a  contract,  is  to  be  pre- 
ferred.    ( Rolker  agt.    Great    Western 
Ins,  Co.,  3  Keyes,  17.) 

2.  A   person   making  an  executory  sale 
of  property,  providing,  however,  that 
the  title  is  to  remain  in  himself  until 
the  property  is  paid  for,  has  an  insur- 
able  interest  in  such  property.     (Tall- 
man,  agt.  Atlantic  Fire  and  Marine  Ins. 
Co.,  3  Keyes,  87.) 

3.  It  seems,  that  an  insurance   company 
should    not    be   allowed  to    avoid   its 
policy  by   reason  of  formal  words  or 
clauses     inserted    therein   to  reach  a 
broad  class  of  contingencies,  on   the 
ground   that  facts,  of  which  the  com- 
pany had  full  knowledge  at  the  time 
of  issuing  the  policty,  were  not  in  ac- 
cordance with  such  formal  words  or 
clauses.     (Id.) 

4.  The  interest  of  the  policy-holder  in 
the  property  insured  may   be  proved 
by  parol.    (Id.) 

5.  In  an  action  upon  a  policy  of  insurance, 
it  is  proper,  to  aid  in  the  construction 
of  the  policy,  to  admit  evidence  show- 
ing the    defendant   had    insured    the 
property  for  several  years,  and  knew 
the  uses  to  Tvhich  it  was  applied,  and, 
generally,  the   nature   and   extent  of 
the  risk.     (Mayor  of  New    York,  agt. 
Exchange  JFvn  Ins.  Co.,  3  Keyes,  430.) 

6.  Insurance  for  certain  purposes  carries 
with  it  all  the  usual  incidents  attendant 
upon  such  purposes.     (Id.) 

7.  Defendant  insured  the  factory  of  plain- 
tilt',    including  steam-engine,    against 
loss   by   tire,  but  expressly   excepted 
loss  occasioned   \>y    "  any  explosion." 
The  premises  were  destroyed  by  tire 
caused  by  an  explosion  of  one  of  the 
boilers; 

Held,  that  the  case  was  within  the  excep- 


tion of  the  policy,  and  defendant  was 
not  liable..  Distinction  between  this 
cas^and  Harper aj*t.  Atbam/  Insurance 
Co.,  (17  N.  Y.,  194,)  and  Bryant  agt. 
Poughkeepsie  Insurance  Co.,  (Id.,  ^00,) 
noted.  (Hay ward,  agt.  Liverpool  and 
London  Ins.  Co.,  3  Keyes,  456.) 

8.  Insurance  on  a  'ship  for  $8,000.     On 
the  Si4th  of  April,  and  while  the  vessel 
was    at    sea,    one   fourth  part  or    in- 
terest in  the  same  was  sold   by  three 
of  the  plaintiff's  to  other  parties.     On 
the    16th,  and  also   on   the   18th,   of 
April,  the  ship  encountered  storms,  in 
which  she.  sustained  injuries  resulting 
in  a  total  loss,  although,  by  great  ex- 
ertions of  master  and  crew,  she   waa 
kept  afloat  till  the  5th  of  May,  when 
she  was    abandoned,  and  soon   after 
went  down.    The  defendants  defended 
only  against  their  liability  for  the  one 
fourth    transferred    on    the    <!4th    of 
April : 

Held,  that,  as  the  ship  received  her  fatal 
injury  prior  to  the  24th,  the  date  of 
transfer,  in  legal  construction  the  loss 
occurred  prior  to  that  date,  and  the 
defendants  were  liable  for  the  full 
amount  of  the  insurance.  (Duncan 
agt.  Great  Western  Ins.  Co.,  3  Keyes, 
394.) 

9.  By  error,  a  policy  of  insurance  was 
issued  to  A.   H.  Quisse,  husband  of 
Charlotte   Quisse,   the   owner  of  the 
property  insured,  and  for   whom    the 
application  was  made.     Atter  discov- 
ery of  the  error,  the  policy  was  taken 
to  the  office  of  the  company,  and  pre- 
sented to  the  secretary,  wiih  a  state- 
ment   that   the    property   insured   be- 
longed to  Charlotte    Quisse,  and  that 
she  wanted  the  loss,  if  any,  made  pay- 
able to  Mary  Eutwistle.     The  secre- 
tary indorsed  on  the  policy  the  loss 
payable  as  requested : 

Held,  that  the  indorsement  of  the  secre- 
tary was  a  valid  contract  with  Char- 
lotte Quisse,  under  which  the  company 
was  liable  for  loss  of  the  premises  by 
tire.  (  Solmes  agt.  Kutgers  Ji'ire  Ins. 
Co.,  3  Keyes,  41(5.) 

10.  A  policy  of  insurance  issued  to  L.  A. 
S.,    contained   the    following   clause: 
"  The  interest  of  the  assured  in  this 
policy  is  not  assignable  unless  by  con- 
sent of  this  corporation  manifested  iu 
writing,  aud,  in  case  of  any  transfer 
or  termination  of  the  interest  of  the 
insured,  either  by  sale  or  otherwise, 
without  such  consent,  this  policy  shall 
thenceforth   be  void  and  of  no  effect." 
Upon   the   back    of    the  policy   were 
printed  two  blank  consents  as  follows: 
"The    St.  Nicholas    Insurance  Com. 


620 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


pany  of  the  city  of  New  York,  hereby 
consent  that  the  interest  of  iu 

the  within  policy  lie  assigned  to 

,  subject,  nevertheless,  to  the 
conditions   therein  contained. 


-,  Secretary.'1  These  consents 
were  filled  up  to  correspond  with  two 
several  assignments  of  the  policy,  first. 
to  one  N.  H.  W.,  and  second  to  one 
J.  S.,  and  the  word  '•  secretary"  in 
eacii  erased,  and  the  consents  respec- 
tively signed  by  "  H.  A.  firewater, 
Agent.1'  Upon  an  action  by  J.  S.,  the 
second  and  last  assignee  of  the  policy, 
to  recover  thereon,  it  was  Bought  to 

:rove:     First,  that  the   company  had 
een  notified  of  the  assignment  to   J. 


i; 


S..  and  had  ratjfied  the  same  by  silence. 
The  evidence*  failed  to  establish  such 
notice.  Second,  that  Bre water, .  as 
agent  of  the  company,  had  authority 
to  grant  its  assent  according  to  the 
terms  signed  by  him.  No  such  au- 
thority was  expressly  conferred  by  the 
company,  and  it  was  held  that  the 
books  kept  by  firewater,  in  which  he 
kept  a  record  of  his  transactions  for 
the  company,  wefe  not  competent 
proof  to  enlarge  or  modify  his  powers 
as  agent.  (Slruwjkam  agt.  St.  Nicholas 
Ins.  Co.,  3  Keyes,  28.) 

11.  The  consenting    to  assignments  of 
policies  was  not   within  the  scope  of 
the  agency  conferred  upon  Brewster, 
and  he  could  not  bind  the  company  by 
any  declarations  or  acts  outside  of  the 
authority  conferred.     (Id.) 

12.  An  insurance  company  will  not  be 
permitted  to  avoid  a  policy  issued  by 
them,  upon  the  ground  that  the  insured 
failed    to  notify   them  of  certain  facts 
of  which  the  policy  required  notice,  if 
it  is  shown  that  'the  company  or  his 
agenthad  full  knowledge  of  those  facts 
at  the  time  of  issuing  the  policy.     The 
knowledge  of   the  facts   is  sufficient 
notice.     (Rowley  agt.  Umpire  Ins.  Co., 
3  Keyes,  557.) 

13.  It  ia  a  well  settled  rule,  that  a  verbal 
representation,  iu  order  to   vitiate  a 
contract  of  insurance,  must  relate   to 
Bnme  past  or  existing  fact  material  to 
the  risk,  and  that  a  representation,  in 
the  nature  of  a  promise  or  stipulation, 
for  future  conduct  on  the   part  of  the 
insured,  must  be  inserted  in  the  policy, 
or  the  underwriters  cannot  avail  them- 
selves of  it.    (Alston  agt.  Mechanics?  In- 
surance. Co.,  4  Hill.,  3^9  and  coses  there 
cited.)     (Mayor  of    New     York     agt. 
Brooklyn,  Fire  Ins.  Co.,  4  Keye*,  466.) 

See  EVIDENCE.    (Id.) 

14.  Where  the  plaintiff,  the  holder  of  a 
policy  of  tire  insurance  upon  his  goods 
in  a  certain  store,  being  desirous  of  re 


moving  the  goods  to  another  store,  and 
of  having  the  policy  cover  the  goods 
when  so  removed,  applies  to  the  defen- 
dant, the  insurance  company,  by  whom 
the  policy  is  issued,  •'  to  have  it  trans- 
ferred to  cover  the  goods  in  the  new 
building,"  stating  that  the  goods  were 
to  be  removed  that  day,  and  the  com- 
pany, accordingly,  by  their  secretary, 
indorsed  on  the  posicy  and  signed  a 
memorandum,  that  it  was  "  transferred 
to  cover  similar  property  "  iu  the  new 
building: 

Held,  (WOODRUFF,  J.,  contra),  a  fire 
having  the  next  day  destroyed  the 
goods,  before  their  removal,  that  the 
defendants  were  still  liable  for  the  loss. 
(Kunzze  a«t.  The  Am.  Ex.  Fire  La. 
Co.,  41  N^Y.,  4te.) 


See  CAUSE  OF  ACTION.    (Id.) 

INSURANCE  COMPANIES. 

1.  Where  an  insurance  company  has  been 
improperly   assessed,   they    have   two 
remedies  at  law:  the  assessment  may 
be  reviewed   and  corrected  by  certio- 
rari;  or  mav  be  stricken  from  the  roll 
bv  mandamus.     (Mutual    Benefit   Life 
fns.  Co..  agt.  Supervisors  of  New  York, 
3  Keyes.,  182.) 

2.  An  action  may  be  maintained  by  the 
receiver   of   an    insolvent    insurance 
company  agamgt  its   stockholders,   to 
recover  the  sums  received  by  .them  as 
dividends,  at  the  time  the  company  waa 
insolvent.       (Osgoodt&gi.    Laytin,   3 
Keyes.  521.) 

TAXATION  OF  FOREIGN.  -See  TAXES.  (Id.) 
See  CAUSE  OF  ACTION.     (41  N.  Y.) 
REMOVAL  OF  CAUSES.    (Id.} 

INSURANCE,    (FIRE.) 

1.  Under  a  condition   in  a  policy  of    in- 
surance, reserving  to  the  insurers  the 
right  to  terminate    the   insurance,   at 
any    time,  on   giving    notice  to    that 
effect  and  refunding  a  ratable  propor- 
tion of  the  premium  for  the  unexpired 
term,  the  return  of  the  premium  is  the 
essential  part  of  the   condition  to  be 
performed,  and  a   pre-requisite  to  the 
right  to  terminate  the  risk.     Notice, 
without  a   return,  or  offer  to  return, 
the    premium,    amounts    to    nothing. 
(Hat/torn  agt.  Tlie  Gernuinia  Inmraiice 
Co.,  55  Barb.,  28.) 

2.  Whatever     negotiations     may    take 
place  until   a  return  or  tender  of  the 

•premium  is  made,  the  policy  still  re- 
mains iu  force.  A  promise  by  the  in- 
sured to  bring  the  policy  to  the  office 
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of  the  a.erent,  to  be  canceled,  when  he 
is  to  receive  the  return  premium, 
neither  amounts  to  a  valid  agreement 
that  the  policy  shall  be  held  and 
deemed  canceled,  without  a  return  of 
the  premium,  nor  to  a  waiver  'of  per- 
formance of  the  condition  on  which 
the  right  to  terminate  the  risk  depends. 
(Id.) 

3.  Where  the  agent  of  the  insnrers  in- 
formed the  insured  that  he  had  been 
instructed  to  cancel  the  policy,  under 
a  condition  therein  reserving  the  right 
to  do  so,  telling  him  that  he  would 
give  him  (the  insured)  a  check  for  the 
return  premium  and  cancel  the  policy 
next  day,  at  12  o'clock,  to  which  ih'e 
assured  assented;  but  the  premium 
was  not  paid  the  next  day,  nor  ten- 
dered, nor  was  any  attempt  made  to 
cancel  the  policy,  the  company  retain- 
ing the  premium,  and  the  insured  the 
policy,  until  a  loss  occurred  :  . 

Held,  that  the  policy  was  still  in  force. 
(Id.) 

INSURANCE  POLICY. 
See  INSURANCE.'    (4  Keyes) 
INTENTION. 

See  CONTRACT.     (3  Keyes.) 
DEED.    (Id.) 
SURETIES.    (Id.) 

1.  Essential  to   a  delivery.     (Ford  agt. 
James,  A  Keyes,  300.) 

2.  Whether  or  not  it  was  the  intention  of 
the  parties,  at   an  interview   between 
them,  the  one  to  procure,  and  the  other 
to  concede,  a   ratification  of  unauthor- 
ized acts  by  the   agent,  is   immaterial. 
Intentions,  except  as  manifested  by  the 
acts  and  statements   of  parlies,  are  of 
no  avail.     The  principal    was  conclu- 
ded by  his  silence,  whatever  may  have 
been    his    intention,   in    the   premises. 
(Hazard  agi.  Spears,    4  Keyes,  469.) 

AS  AFFECTING  CONTRACT  OR  POLICY  OF 

INSURANCE.    See  INSURANCE.    (Id.) 
INTEREST. 

I.  Where  a  bill  is  presented  and  no  ob- 
jection id  made  to  it  until  after  suit  is 
commenced  on  it.  the  account  may 
properly  be  regarded  as  an  account 
elated,  and  interest  be  allowed  from 
the  time  the  claim  was  presented. 
Case  agt.  Hotckkiu,  3  Keyes,  334.) 

See  TRUSTS  AND  TRUSTEES.     (40  2V.  T.) 
LEGACIES.    (Id.) 


INTERPLEADER. 

1.  Where  on  application  for  an  order  of 
interpleader,  under  $  122   of  the   Code, 
the  court  obtains  jurisdiction   of  the 
matter,    the  granting  or   refusing  the 
order  is  in  the  discretion  of  the   court 
below,  and  is  not  the  subject  of  review 
in    this    court.       (Tanion  agt.    Groli. 
ante,  147.) 

• 

2.  An  order  of  interpleader  may  be  pro 
cured  in  an  action  for    the  foreclomcrf 
of  a  mortgage — and  where  the  only  mat. 
ter  in  d.spute  is   the   ownership   of  the 
mortgage — one  claimant  being  the  inort 
gagee  named  in  the  mortgage,  and  the 
other  the  possessor  of  the    mortgage, 
without    any  other  evidence  of  title 
and  both   demanding   payment   of  the 
mortgagors,  it  is  a  proper  case  for  the 
protection   of  the    mortgagors   by  au 
interpleader  under  this  section,  where 
an  action  is  instituted   by   one  of  the 
claimants  for  the  foreclosure  of  the 
mortgage.     (Id.) 

3.  If,    in  an  action   of  interpleader,  the 
property  in  dispute  is  definite  and  cer- 
tain in  character,  this  is  sufficient.     Its 
exact    value    is    wholly    immaterial. 
(Cody  agt.  Potter,  55  Barb.,  468.) 

4.  Thus,  where  the   interpleader  was  to 
determine  the  rights  of  the  defendants 
in  fixed  and  definite  property,  to    wit, 
twenty  shares  of  the  eapital  stock  of 
a   bank,  to  which  twenty    shares  of 
stock  neither  the  bank    nor  its  ollicers 
made  any  claim  whatever: 

Held,  that  there  was  no  force  in  the  ob- 
jection that  the  subject  of  the  contro- 
versy was  not  definite  and  fixed  in 
mounta.  (Id.) 

5.  An   interpleader    will    be    sustained 
where  it  is  necessary  for  the  protection 
of  a  person  from  whom  Keveral  others 
claim,  legally  or  equitably,  the  sau.e 
thing,  debt  or  dntv,  but  who  has  in- 
curred no  independent  liability  to  any 
of  them,  and  does  not  himself  claim  an 
interest  in  the  matter.     (Id.) 

6.  The  fact  that  the  bank  has  recognized 
one  of  the  defendants  as  the  owner  of 
the  stock  and  paid  him  dividends  there- 
on, binds  it  to  nothing  in   the  future  ; 
nor  does  it  either  improve  or  injure 
the  rights   of  such   defendant,   in  re- 
gard to  the   property.     It  onlv  shows 
that  in  some  instances  the  bank  officers 
yielded  to  the  demands  and  importun- 
ities of  such   defendant.     Such  action 
is  not  inconsistent  with  the  averment 
in  the  complaint,  of  indifference   be- 
tween the  defendants:  nor  does  it  con- 
tain any  element  of  estoppel.     (.Id.) 
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INTOXICATING   LIQUORS. 

See  CONDITION.    (41  N.  T.) 

INTEREST. 

See  TRUSTS  AND  TRUSTEES.  (40  N".  Y.,) 
LEGACIES.    (Id.) 

INVESTMENTS. 

See  TRUSTS  AND  TRUSTEES.    (40  N.  T.) 

JAIL  LIBERTIES. 

1.  Where   a   person,   committed  to  jail 
under  any  process,  is  brought,  upon  a 
writ  of  habeas  corpus,    before  a  judge, 
who  after  an  examination,  orders  and 
adjudges.  '•  that  the  prisoner  ia  not  en 
tilled  to  a  discharge."  it  is  his  duty  to 
remand  the  prisoner  to  the  custody,  or 
place   him  under  the  restraint,   i'rom 
which  he  was  taken;  and  he  has  no 
authority  to  declare  that  he  is  entitled 
to  the  liberties  of  the  jail,  nor  has  he 
power  to  remand  conditionally,  thus, 
'•that  he  be  remanded,  &c.,  unless  he 
give  good  and  sufficient  bail,  to  be  ap- 
proved by  the  sheriff,  for  the  liberties 
of  the  jail.  (People  agt.  Cowles,  4  Keyes. 
38.) 

2.  Such  an  order  is  wholly  without  the 
jurisdiction  of  the  judge  fn  such  a  pro- 
ceeding, and  consequently  is  inopera- 
tive, and  would  neither  bind  the  sheriff 
to  admit  to  the  liberties,  nor  protect 
him  from  liability  for  an  escape,  if  he 
should,  by  virtue  of  it,  admit  the  pris- 
oner to  the  liberties.     (Id.) 

3.  Such  order,  being  without  warrant  of 
law,  should  be  reversed,  regardless  of 
the  ulterior  question,  as   to   whether 
the  prisoner  was  or  was  not,  under  the 
precept  of  commitment,  entitled  to  the 
liberties  of  the  jail.     (Id.) 

4.  Both  affirmative  and  disserting  opin- 
ions agree  in  maintaining,  that  a  pris- 
oner, committed  upon  a.  precept  Issued 
for  the  disobedience  of  an  order  for  the 
payment  of  a  sum  of  money  is  entitled 
to   the   liberties   of  the  jail ;  but  this 
view  appears  not  to  have   beeu  con- 
curred in  by  the  court..     (Id.) 

JAY  TREATY. 

See  TREATY.    (41  N.  Y.) 

JOINDER  OP  ACTIONS. 

1.  An  equitable  cause  of  action  to  remove 
as  a   cloud  upuu   the  plaiutiff'H  title, 


a  deed  given  by  mistake  by  a  third 
party  to  the  defendant,  under  which, 
having  fraudulently  obtained  posses- 
sion by  connivance  with  the  plaintiff's 
•  tenant  he  claims  to  hold  as  owner; 
and  a  claim  to  recover  possession  of 
the  premises,  may  be  united  in  the 
same  action  and  asserted  in  the  same 
complaint.  (Lattin  agt.  McCarty,  41 
IT.  Y.,  167.) 

See  PLEADINGS.    (Id.) 

JUDGMENT. 

WHEN. NOT  A  SET-OFF.    See  ClarJ:  agt. 

Brockicay,  (3  Keyes,  13.) 
CONFESSION   OF  BY  MARRIED  WOMAN 

NOT  VOID,  BUT   VOIDABLE  ONLY.      See 

Itoralack  agt.  Stelbins,*t3  Keyes,  62.) 
WHEN  NOT  FINAL.    See  Sutler  agt.  Lee, 
(3  Keyes,  70.) 

1.  Where  upon  an  appeal  from  a  judg- 
ment   on   demurrer,    the  judgment  ia 
affirmed    except    that  defendant  have 
leave  to  answer,  it  is  not  a  judgment 
of  affirmance.  (Poppenhusen  ajft.  Seelty, 
3  Keyes,  150.) 

ON  FINDINGS  OF  REFEREE.  See.  Moslitr 
agt.  Hutcklciss,  (3  Keyes,  161.) 

2.  Affirmed  with    ten  per   cent,  damages 
where  the  appeal  was  wholly  'vithoiit 
merit.     (  Wriykl  agt.  Sanders,  3  Keyet, 
X23.) 

ABSOLUTE,  MODIFIED  ON  APPEAL    See 

Farnkam  agt.  Matloi-y,  (3  Keyes,  527.) 

3.  Action  against  sureties  on  their  un- 
dertaking: 

Held,  that  though  the  judgment  was 
affirfaied  against  one  of  the  parties 
only,  it  was  an  affirmance  of  tht  judg- 
ment as  intended  and  understood  by 
the  terms  of  the  undertaking,  and  hence 
the  sureties  were  liable.  (Seacard  agt. 
Morgan,  3  Keyes,  636.) 

4.  Where  H.  held  a  note  indorsed  by  B., 
which  was  passed   due,   and   H.   ex- 
ecuted a  release  thereof  to  15.,  and  L., 
a  party  to  the  settlement  of  which  this 
release  was  a  cart,  agreed  to  return 
the  note  to   B,  which  agreement  was 
not   performed,  but,  on  the   contrary, 
the  note  was  transferred  to   M.,   who 
brought  an  action  upon  it  against  B., 
and  recovered  the  amount  of  the  note ; 
the  judgment  against  B.  in  the  action 
was  erroneous,  a«d,  on   appeal,  muse 
have  been  reversed;  and,  ^uch  judg- 
ment being  the  result  of  the   neglect 
of  B.  to  produce   evidence,  whicli  he 
might  have  done,  to  establish  a  perfect 
defense,  or  to  give  L.  an  opportunity 
of  doing  so, — or  to   bring  uu  appeal 
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.  from  the  erroneous  judgment  against 
Lira, — it  follows,  that  a  judgtnent  for 
the  amount  of  such  recovery,  in  an  ac- 
tion brought  by  B.  against  L.  for 
damages  for  breach  of  the  agreement 
to  return  the  note,  was  also  erroneous. 
(Bamwn,  agt.  Lntkauer,  4  Keyes,  317.) 

5.  A  judgment  is  a  contract  of  the  high- 
est nature  known  to  the  law, — and  ac- 
tions upon  judgment  are  actions  upon 
contract.     The  cause  or  consideration 
of  the  judgment  is  of  no  importance, 
it    being    merged    in    the    judgment. 
Hence,  in  an  action  upon  a  contract, 
the  defendant  may,  under  section  150, 
subdivision  2,  of  the  Code,  set, up,  as 
counter-claim,    a    judgment  obtained 
by  him  against  the   plaintiff  in  action 
for  tort.    The  original    cause  of  ac- 
tion having  disappeared,  the  judgment 
remains  as   a    contract    between   the 
parties.     If  suit   were   brought  upon 
the  judgment,  it  would  be  an  action 
upon  a  contract,  and  it  is  not  the  less 
so   when   set   up    as  a  counter-claim. 
(Taylor  agt.  Root,  4  Keyes,  335.) 

See  PRACTICE.    (Id.) 
APPEAL.    (41  N.  T.) 
DIVORCE.    (Id.) 
FORMER  ADJUDICATION.    (Id.) 

6.  A  judgment  entered  upon  the  report 
of  a.  referee  will  be  reversed,  when  it 
is  entirely  and  clearly  against  the  evi- 
dence.   ('Butler  agt.  Truslow,  55  Barb., 
293.) 

7.  A  judgment  will  not    be  set  aside, 
even  on  a  bill  of  exceptions,  for  an  er- 
roneous admission  of  testimony,  when 
the  court  can  see,  clearly,  that  it  has 
occasioned  no  injury  to  the  objecting 
party.     Wells    agt.    Cone,    55    Barb., 
585.,) 

8.  If  the  judgment  rendered  by  a  county 
court,  on  appeal  from  a  justice's  judg- 
ment,  reversing-  such    judgment  and 
grunting  a  new  trial,  is  wrong,  in  not 
fixing  the   precise  time  in  which  the 
new  trial  shall  be  had,  or  in  adjudging 
costs  against  the  plaintiff,  who  was  the 
respondent  on  such  appeal,  under  the 
provision  of  the  Code,  allowing  the 
county  court  to  fix  the  terms,  the  plain- 
tiff cannot    take  advantage   of  it,   as 
against  the  sheriff,  but  should  seek  his 
remedy  6v  motion  or  appeal.    (  Werner 

Waters,  55  Barb.,  591.) 

See  APPEAL.    (Id.) 

FORECLOSURE  SUIT.    (Id.) 
OFFICER.    (Id.) 
PRACTICE.    (Id.) 

9.  A  judgment  is  a  lien  from  the  date  of 
its  docketing  upon  the   interest   of  a 
lessee  iii  a  lease  which  he  had   pre- 


viously assigned  by  an  instrument  of 
assignment  absolue  in  form,  but  in 
fact  as  security,  for  a  loan  from  the 
assignee.  ( Mason  agt.  Lord,  40  2f.  Y. 
476.) 

10.  And  the  holder  of  such  judgment 
may  attack  and  avoid  the  assignment 
on  the  ground  of  its  being  security  for 
a  usurious  loan,  (Id.) 

JUDGMENT  DEBTOR  AND 
CREDITOR? 

1.  As  a  judgment  debtor  may  enjoy  the 
rents  and  profits  of  the  lands  upon 
which  the  judgment  against  him  is  a 
lien,  until  a  sale,  or  bill  filed  to  reach 
them,  so  his  grantee,  though  fraudu- 
lently procuring  a  title  in  himself  in 
order  to  destroy  the  lien  of  the  judg- 
ment, cannot  be  required  to  Recount 
to  the  judgment  creditor  for  the  rents 
and  profits  of  the  lands  while  in  pos- 
session under  snch  title.  (  TFarweragt. 
Blakeman,  4  Keyes,  487.) 

JUDICIAL  SALE. 

See  EVIDENCE.    (41  N.  T.) 

JURISDICTION. 

I.  Where  an  action  is  commenced  hi  this 
court  between  parties  to  obtain  a  disso- 
lution of  the  partnership,  &c.,  and  a 
receiver  is  appointed  by  the  court, 
who  takes  possession  of  the  partner- 
ship property  and  effects,  and  subse- 
quently proceedings  in  bankruptcy  are 
commenced  and  a  decree  of  the  U.  S. 
district  court  is  obtained  declaring  the 
parties  (partners)  bankrupt,  and  an  as- 
signee in  bankruptcy  is  there  upon 
duly  appointed : 

Held,  that  there  is  no  provir  ;n  in  the 
bankruptcy  act  which  gives  any  power 
to  the  assignee  in  bankruptcy  to  take 
into  his  possession  any  property  held 
by  the  receiver  at  the.  time  under  the 
laws,  or  by  the  authority  of  one  of 
the  states.  Nor  is  there  any  provis- 
ion, which  in  terms  or  by  implication, 
confers  upon  the  bankruptcy  court  a 
power  to  interfere  in  behalf  of  the  as- 
signee, in  respect  to  any  property  held 
hi  the  istate  court.  (Clark  agt.'  Bin- 
nininyer,  ante,  363.) 

"2.  The  property  should  remain  in  this 
.  court,  until  under  the  direction  of  the 
court  it  shall  be  applied  to  the  payment 
of  the  partnership  debts.  Whe'n  that 
shall  have  been  accomplished,  and  a 
suitable  provision  made  for  the  costs, 
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expenses  and  fee?,  of  the  parties,  and 
of  the  receiver,  anv  balance  there  may 
remain  will  be  paid  to  the  assignee  in 
bankruptcy.  (Id. ) 

3.  In  the.  mean  time,  as  among  the  rights 
of  the  assignee,  he  is  to  be  allowed  to 
take  upon  himself  the  conduct  of  the 
action  pending  in  this  court.     He  may, 
therefore,  continue  the  prosecution  of 
the  action  in  this  court,  and  may,  from 
time  to  time,   as  he  shall   be   advised, 
make  such  applications  to  this  court,  in 
this  action,  .as  rnay  be  necessary  for  its 
determination,     lo  that  extent,  but  no 
further,  the  assignee  in   bankruptcy  ia 
substituted  in  the   place  of  the  parties. 
(Id.) 

4.  ^  court  of  special  sessions  is  a  court  of 
limited  jurisdiction;  it  has  no  jurisdic- 
tion but  what  is  given  by  statute;   its 
record  or  minutes  must  show  affirma- 
tively that  it  has  juristiction,  and  no 
presumption  will  be  indulged  in  favor 
or  support  of  such  jurisdiction.     (Peo- 
ple agt.  Malan,  ante,  451.) 

5.  The  court  cannot  acquire  jurisdiction 
to  try  a  prisoner  for  au  offense   unless 
it  appear  affirmatively  in  ihe  proceed- 
ings had  before  trial,  that  the  prisoner 
expressly  waived  his  riff  fit  to  a  trial  by 
jury.     It  will  not  do  to  ask  the  prisoner 
if  he  elects  to  be  tried  by  the  court  of 
special  sessions,  but  the  question  must 
b«  clearly  -put  to  him,  if  he  waives  a 
trial  bit  jury;  and  after  answering  yes 
or  no,  that  i'uct  must  appear  clearly  aud 
affirmatively.     (Id.) 

6.  Even   if    the  return    of    the   special 
sessions  shows  that  the  question  had 
been   put  to  the  prisoner,  whether  he 
had  waived  a  trial  by  jury  or  not,  he 
has  a  right  to  traverse  such  a  return 
and    show    its  falsity — the  court  not 
being  a  court  of  record.     ( Id.) 

7.  Where  a  foreign  corporation  appears 
by  its  attorney  m  the  original  action, 
and  thus  submiig  itself  to  the  jurisdic- 
tion of  the  court  of  this  state  ;  and  by 
the   result  of  the  action  of  the  court, 
the  corporation  becomes  the  judgment 
debtor  of  the  plain' ilf  in  that  action  ; 
this  gives   the   court  power  over   its 
property  and  rights  of  action  within 
this  state,  and  brings  them  as  much 
within  the  jurisdiction  of  the  court  as 
it  they  were  a  corporation  created  un- 
der the  laws  of  this  state.     (De  Bemer 
agt.  J)r«c,  ante,  466.) 


8.  When  a  court  of  equity  obtains  juris- 
diction of  an  action  for  any  purpose  for 
which  they  are  authorized  to  give  judg- 
ment, they  hold  such  jurisdiction  for 
every  other  purpose;  but  especially 
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for  the  purpose  of  giving  effect  to  their 
judgment.     (Id.) 

9.  _Where  a  foreign  corporation  never  filed 
in  the  office  of  the  secretary  of  state, 
any  designation  of  a  person  upon  whom 
papers  could  be  served  ;  and  there  was 
evidence  of  their  insolvency  or  refusal 
to  pay  their  judgment  debtors;  having 
discontinued  their  organization,  and 
the  exercise  of  their  franchises;  hav- 
ing neglected  to  ftold  meetings  of  their 
officers;  having  sold  out  to  another 
company  their  property,  and  the  officers 
of  the  company  having  become  officers 
•  in  a  new  company  ;  this  alone  would 
justify  the  appointment  of  receiver — 
even  exparte.  (Id.) 

.0.  The  proceedings  anterior  to  the  order 
of  the  commissioners  being  regular 
npon  their  face,  the  jurisdiction  of  the 
referees  appointed  to  hear  the  appeal 
is  limited  to  the  consideration  of  the 
case  upon  the  merits.  (People  agt.  Van 
Alstyne,  3  Keyes,  35.) 

11.  Such  referees  are  not  at  liberty  to  re- 
ceive evidence  for  the  purpose  of  im- 
peaching the   freeholders'   certificate, 
or  of  falsifying  recitals  in  the  order  of 
reference.  "  (Id.) 

See  NEW  TRIAL.    (Id.) 
PKACTICE.    (Id.) 
PRACTICE.     (4  Ktyes.) 

12.  Where  the  defendant,  citizen  of  an- 
other state,  regularly,  and  strictly  in 
accordance  with  the  act  of  congress  of 
1789,  known    as  the   "  judiciary  act."" 
files  his  petition  in  the  state  court  for 
the  removal  of  the  cause  to  the  United 
States  circuit  court,  and   a   sufficient 
bond,  which  is  offered  for  the  approval 
of  the  state  court,  the  state  court   is 
ipso   facto  ousted  of  jurisdiction  ;   and 
whether     an    order    for    removal    is 
granted  or  denied  by  the  state  court, 
all    further    proceedings    therein   ar» 
coram  non  jiulice  and  void.     ( Stevent 
agt.  Phcenw  Insurance  Co.,  41  Ar.  Y., 
149.) 

13.  And  where,  in  a  case  within  the  act, 
after  such   petition  has  been  filed  and 
bond  offered,  the  state  court  refuses  to 
order  the   removal,  the  defendant  an- 
swers, the  cause  is  tried  and  judgment 
is  entered   up  against  the  defendant., 
such  judgment  will  be  reversed  bv  thia 
court,  as  without  jurisdiction.    (Id.) 

See  TRUSTS  AND  TRUSTEES.     (Id.) 

14.  A  Justice  of  a  district  court  of  the 
city  of  New  York  has  no  power  to  im- 
pannel  a  jury  of  twelve  to  try  an  ac- 
tion pending  therein.     (The  People  ex 
rel,  The  Metropolitan  Board  of  Health 
agt    Lane,  55  Barb.,  1(38.) 
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15.  These  courts  are  statutory  courts, 
having  all  their  powers  and  jurisdic- 
tion conferred  upon  them,  mid  regu- 
lated and  limited  bv  a  statute,  which 
provides  for  trials  fn  certain  cases,  by 
a  jury  of  six,  but  makes  no  provision 
for  a  trial  in  any  case,  or  under  any 
circumstances,  by  a  jury  of  twelve,  or 
of  any  number  other  than  six.  (Id.) 

See  DIVORCE.    (Id.) 
EQUITY.    (Id.) 
LEASE.    (Id.) 

KEMOVINQ    CAUSE    TO    FEDERAL 
COURT.    (Id.) 

JURY. 

1.  .Upon  a  trial  for  robbery  in  the  fiist 
degree,  the   taking  of  property  from 
the   person  by  force  and  violence  was 
clearly  proved.     A  strong  array  of  cir- 
cumstances  was  proved,  pointing  to 
the  prisoner  as  the   person  who  com- 
mitted the  offense : 

Held,  that  the  question  of  the  prisoner's 
guilt  was  preperly  submitted  to  the 
jury.  ( Bloomer  agt.  People  3  Keyes,  9.J 

2.  Where  there  is  evidence  to  support 
the  complaint  in  an  action,  the  case 
should  be  submitted  to  the  jury,  though 
the  evidence  should  be  conflicting.     It 
would  be  error,  in  such  case,  to  dis- 
miss the  complaint.  (Howtt&gt,  Gould, 
ZKeyes,  422.) 

3.  In  an  aetion  against  a  railroad  com- 
panv  for  injuries  result  ing  from  alleged 
negligence  of  railroad  employees,  the 
evidence  as   to   such   neglige'nce,  also 
as  to  the  freedom  from  negligence  of 
the   injured  party,  was  very  conflict- 
ing: 

ffeld,  that,  in  such  case,  the  question 
should  have  been  submitted  to  the 
the  jury.  (Cook  agt.  Neic  York  Central 
Railroad  Company t  3  lie-yen,  47(5.) 

4.  Where  the  description  in  a  deed,  both 
from  its  terms  and  from  its  destruction 
of  the  monument  given  as  a  starting 
point,  renders  the  precise  location  of 
the  land  intended  to  be  conveyed  un 
certain,   and   evidence    is    introduced 
tending  to  show  acquiescence  by  both 
parlies  in  a   practical    location   for   a 
series  of  years,  a  question  is  presented 
for  a  jury,  and  a  motion  for  a  non-suit, 
ie  properly  overruled.     (Katcliffe  agt. 
Grai/,  3  Keyes,  510.) 

5.  After  impeaching  witnesses  are  shown 
t<)    be    acquainted    with    the    general 
morul  character  of  the  person  whose 
credit  is  assailed,  and  they  declare  it 
bad,  the  question  of  credit  is  then  for 
the  jury,  under  proper  comments  from 


the  court,  without  any  inquiry,  of  th« 
discrediting  witnesses  as  to  whethei 
they  would  believe  him  uuder  oath. 
(  Wright  agt.  Paige,  3  Kei/es,  581.) 

See  EVIDENCE.     (Id.) 
NEW  TRIAL.     (Id.) 
CONSTITUTIONAL  LAW.    (f>5  Barb.) 

JUSTICES'  COURTS. 

1.  The  provision  of  §  371  of  the  Code,  re- 
quiring service  of  an  offer,  to  allow  judg- 
ment to  be  corrected  upon  the  appellant 
and  the  justice,  is  applicable  to  the  par- 
ty,   when  the  appeal  is  made  by   the 
party  in  person  ;  but  when  an  attorney 
appeals,  section  417  of  the  Code  substi- 
tutes the  attorney  in  the  place  of  the 
party ;  and  the  offer  must  then  be  ser- 
ved on   the  attorney  and  the  justice. 
(Purvis  agt.  Gray,  ante,  1.) 

2.  When  a  party  appeals  from  a  justice's 
judgment  for  a  new  trial,  he  can,  in  the 
appellate   court,     raise   all    question* 
which    were    properly  raised    in  the 
court    below,    (except    such    as    wera 
raised  to  proceedings  which  took  place 
on  the  trial  of  the  action,)  as  fully  as 
he  could  do  if  the  appeal  were  on  ques- 
tions of  law  only.     (Stevens  agt.  Sen- 
ton,  ante,  13.) 

3.  On   an  application  to  a  justice  of  the 
peace  for  a  short  attachment  under  the 
act  of  1831.  the  affidavit  should  state, 
not  only   that  "  no   warrant  can  issue 
against  the  defendant,"  but  tlie  facts  or 
circumstances  to  show  that  the  demand 
is  such  that  under  the  act  no  warrant 
can  be  issued  against  him;  because  in 
rnany  cases  of  demand,  a  warrant  may 
issue  under  the  act  of  1831,  although 
it  arose  on  contract.     If  the  affidavit 
does  not  show  how  the  demand  arose 
on   contract,    the  justice  cannot  judge 
whether  a  warrant  can   issue  or  not. 

(Id.) 

4.  A  justice  of  the  peace  cannot  take  ju- 
risdiction  to  decide  any  question  be- 
tween the  parties  in  the  aetion,  unless 
the  defendant,  appears  in  such  manner 
as  to  confer  jurisdiction.     (Id.) 

5.  Where  a  short  attachment  is  issued, 
under  the  act  of  1831,  and  returned  not 
personally  served,  a  special  apptarane* 
by  the   defendant,  on  the   return   day, 
for  the  purpose  of  objecting  to  the  suf- 
ficiency of  the  affidavit  upon  which  the 
attachment  was  issued,  is  not  such  an 
appearance  as  to  give  the  justice  jur- 
isdiction to  decide   any  objection    be- 
tween the  parties.     The  appearance  of 
the   defendant    required    by  the     act, 
should  be  a  general  appearance,   to  cou 
fer  jurisdiction.     (Id.) 
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C.  It  is  only  upon  the  return  of  process, 
which  purports  to  confer  jurisdiction, 
that  the  defendant  can  appear  specially 
and  object  to  the  regularity  of  the  pro- 
cess. An  attachment  not  personally 
served,  id  not  such  process.  (Id.) 

7.  The  only  time  the  defendant  can  ap- 
pear specially  in  such  case,  and  object 
to  the  regularity  of  the  attachment  pro- 
ceedings, is  on   the   return  of  the   sum- 
mons.    If  the  defendant  then  does  not* 
raise  the  objection,  but  voluntarily  ap- 
pears and  joins  issue  upon  the  merits, 
and  goes  to  trial,  he  cannot  raise  it  in 
the  appellate  court.     (Id.) 

8.  Where  a  judgment  in  a  justices  court, 
is  appealed  to  the  county  court,  and  a 
new   trial    had   in   the    county  court, 
when  a  verdict  is  rendered  and'  except- 
ions taken  ;  the   county  court  has  no 
power  to  order  the  exceptions   to  be 
heard  in  the  first  instance  at  a  general 
term  of  the  supreme  court.     The  judg- 
ment must  be  entered  and  an  appeal 
taken  to  the  supreme   court.      (Humis- 
ton  agt.  Ballard,  ante,  93.) 

9.  The  Code.  (§  371,)  allowing  costs  to  the 
appellant  on   appeal   from    a  justices 
judgment,  •'  provided  however  that  the 
appellant  shall  not  recover  costs  unless 
the  judgment  appealed  from  be  revers 
ed  on  such  appeal,  or  be  made  more 
favorable  to  him,  to   the  amount  of  at 
least  ten  dollars,"  does  not  authorize  the 
allowance  of  interest  on  the  former  ver 
diet,  in   estimating  the  difference   be- 
tween that  and   the  latter  verdici.,  in 
settling  the  costs.     (Id.} 

10.  That  is,  if  the  plaintiff  recovers  $80, 
in  the  justices  court,  and  in  the  county 
court  recovers  $75,  the  plaintiff  is  enti- 
tled to  costs,  although,  if  the  interest 
Was   added  to  the  recovery   of  $80,  it 
would  make  the  amount  of  the  last  re- 
covery more  than  $10,  less  favorable  to 
the  plaintiff.    (The  case  of  Baldicin  ag. 
Jircwn,  37  How.,  385,  not  concurred  in 
oir  this  point).     (Id.) 

11 .  Where  the  defendants  exceptions  have 
been   ordered,   without  authority,  by 
the  county  court,  to  be  heard   in  the 
first  instance  at  the  general  term  of  the 
supreme  court,  the  plaintiff  is,   never- 
theless, entitled  to  his  costs  in  the  gen- 
eral term,  except  a  term  ^fee  of  $7, 
where  he  succeeds  on  the  final  result. 
{Id.) 

JUSTICES  OP  SESSIONS', 
See  SESSIONS.     (41  N.  T.) 

JUSTICE  OF  THE  PEACE. 
See  FORMER  ADJUDICATION.  (41  JV.  Y.) 


JUSTICE'S  RETURN. 

1.  The  return  of  a  justice  of  the  peace,  on 
appeal  from  his  judgment,  is  not  to  be 
treated  as  a  bill  of  exceptions.  It  par- 
takes more  of  the  nature  of  a  case  to 
j«et  aside  a  verdict  or  a  report  of  ref- 
erees. And  in  such  cases,  the  whole 
case  is  to  be  examined,  and  if  the  court 
can  see  that  substantial  justice  lias  been 
done,  notwithstanding  the  alleged  er- 
ror, it  will  not  interfere.  (  Wells  agt. 
Cone,  55  JSarb.,  585.) 


JUSTICE    OF    THE    SUPREME 
COURT. 

1.  Although,  as  a  general  rule,  a  justice 
of  this  court  is  prohibited  from  practice 
in  it  as  an  attorney  or  conseltor,  yet 
that  prohibition  does  not  extend  to  or 
include,  a  proceeding  where  a  justice 
is  interested  in  the  subject,  matter  of  it. 
In   such  a  case  he  is,  by  the  express 
language  of  the  statute,  at  liberty  to 
act.     (Libby  agt.  Rosekrans.  55  Barb., 
202.) 

2,  It  is  no  ground  for  setting  aside  a  sale 
of  the  property  of  a  corporation  made 
by  a  receiver,  that  the  creditor  upon 
whose   application   the   order  of  sale 
was  obtained,    being  a  justice  of  this 
court,   was,   by  means  of  his  official 
position,  able  to  exercise  an  improper 
influence  in  the  proceedings,  over  the 
court;  where  it  is  not  shown  that  his 
official  position  resulted  in  producing 
any  different  order  or  directions  than 
the    settled    practice    authorized    the 
court  to  give,  or  than  would  have  been 
given   where  any   other   person   wag 
interested   in   the   proceedings    to    be 
taken..  (Id.) 

See  RECEIVER    (Id.) 


JUVENILE  DELINQUENTS. 

See  FELONY.    (41  N.  Y.) 
WITNESS.    (Id.) 


KINGSTON. 

1.  The  act  incorporating  the  Kingston 
board  of  education,  chapter  360,  laws 
of  18(13, 'as  amended  by  chapter  40, 
laws  of  1864,  empowers  the  board  to 
levy  taxes  in  their  discretion  for  the 
purposes  named  in  the  act,  without  a 
vote  of  the  inhabitants  ( Ho.sbrouck 
ngt.  Kiiigfton  Board  of  Education,  ? 
Keyes,  480.) 
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KNOWLEDGE. 

1.  Knowledge  of  all  the  facts  out  of 
which  legal  or  equitable  rights  arise  in 
favor  of  another  is  knowlege  of  those 
rights.  ( Warjield  aift.  Crane.  4  Keyes, 
448.) 

LACHES. 

Su  BILLS  OF  EXCHANGE.    (40  N.  T.) 
GUARANTY.     (Id.) 
MISTAKE  OF  FACT.    (Id.) 

LAND. 

ESTATES  IN.  TITLE  TO.  RIGHT  OF  WAY 
OVER. 

See  EQUITABLE  TITLE.     (4  Keyes.) 
ESTATES  IN  LAND.    (Id.) 
DEVISE     (Id. ) 
REAL  ESTATE.    (Id. ) 
RENTS  AND  PROFITS.     (Id.) 
RIGHT  OF  WAY.     (Id.) 
TITLE.    (Id.) 

LANDLORD  AND  TENANT. 

1.  A  joint  action  against  several  defend- 
ants may  be   brought  to  recover  rent 
reserved   upon  the  several    pieces  of 
laud  owned  by  them  in  severally,  and 
a  several  judgment  against  them  may 
be  rendered   for  their  respective  pro- 
portions of  the  rent,  where  an  appor- 
tionment of  the  whole  rent  claimed  is 
necessary.     (  Van  Rensselaer  agt.  Lay- 
nan,  ante,  9.) 

2.  Where  the  lease  between   the  land- 
lord and  tenant   provides  that  "  if  the 
yearly  rent  is  not   paid  at  the  time  ap- 
pointed,   it     shall    be  lawful    for  the 
grantor,  his   heirs  and   assigns,  to  re- 
enter  upon  the  premises,  and  the  same 
to  have  again,  retain,  repossess  and  en- 
joy," the  plaintiff  can  sustain  his  action 
of  ejectment  (in   default  of  payment  of 
rent)  under  the  statute  (2  R.  &,  505,  $ 
30,)  without  a  demand,  and  without  a 
want  of  sufficient  distress  on  the  pre- 
mises, ora  notice  of  fifteen  days  in  lieu 
thereof,  under  the  third  section  of  chap- 
ter, 274  of  the   laws   of  1846.     (Fol- 
liwinff  the  decision   in  the  case  of    Van 
Jfensseliier   agt.    Snyder,  3  Kern.,  299). 
(Ilosford  agt.  Ballard,  ante,  162.) 

3.  It  seemf,  that  were  it  an  original  ques- 
tion, it  would  he   somewhat   doubtful 
whether   the  abolition  of  distress   for 
rent,  (act   1846,)  of  itself,    establishes 
that  no  sufficient  distress  can  be  found 
upon   the   premises  to  satisfy  the  rent 
due,  or  that  the   legislature    intended 


to  give  a  remedy  by  ejectment  under 
the  Revised  Statutes,  without  a  de- 
mand, when  there  was  property  on  the 
premises  out  of  which  the  rent  could 
have  been  realized.  (Id.) 

4.  Where  a  lease  is  gi.ven  for  twenty -'one 
years,  under  and  in  conformity  to  a 
covenant  contained  in  a  previous  lease 
of  the  same  premises  for  a  similar  term, 
the  second  lease  being  given  to  the 
owner  of  the  first  lease,  and  contain- 
ing covenants  that  the  lessee,  on  the^ 
last  day  i>f  the  term,  or  other  sooner  de- " 
termination  of  the  estate  thereby  gran- 
ted, should  deliver  up  the  premises  " 
within  good  and  sufficient  fence,"  and 
also  the  further  covenant  that  the  les- 
sors should,  at  the  expiration  of  such 
renewal  lease,  either  grant  a  new  lease 
of  the  premises  thereby  demised,  for 
the  further  term  of  twenty  one  years 
then  next  ensuing  at  such  rent  as  should 
be  determined,  &c.,  &,c.,  or  "  pay  unto 
the  lessee,  his  executors,  administra- 
tors, or  assigns,  the  value  in  good  and 
lawful  money  of  all  such  stone  and 
brick  buildings  as  may  have  been  erec, 
ted  by  the  lessee,  his  personal  re  pre- 
sentatives,  or  assigns,  on  the  demised 
premises  and  be  then  standing  there- 
on ;"  and  it  was  also  therein  provided 
how  the  rent  and  the  value  of  the  buil- 
dings were  to  be  ascertained,  and  it  was 
declared  that  the  new  lease,  if  one  was 
given,  should"  contain  like  covenants 
and  conditions  as  were  contained  in  that 
of  the  said  renewed  lease,  except  only 
so  far  as  regards  a  further  renewal  of 
the  said  lease,  or  the  payment  of  the 
value  of  any  buildings  erected  and 
standing  on  the  premises,  and  instead 
thereof  should  contain  a  provision  that 
"all  such  stone  and  brick  buildings 
shall  be  deemed  the  property  of  the 
lessee,  &c.,  who  should  be  at  liberty 
within  ten  days  after  the  expiration  o'f 
the  term,  but  not  afterwards,''  to  take 
down,  remove,  and  carry  away,  and 
move  off  of  said  premises,  all  such 
stone  and  brick  buildings  and  the  ma- 
terial thereof,  leaving  the  said  premi- 
ses inclosed  within  good  and  sufficient 
fence,  as  aforesaid.  (Wray  agt.  2tkine~ 
lander,  ante,  299.) 

5.  In  such  a  lease,  where  it  appeared  that 
during  the  first  term  the  land  had  al- 
ready  been  improved  with  buildings 
of  the  description  for  which  compen-  \ 
sation  was  provided,  it  cannot  reason- 
ably be  inferred   that  the  parties  con- 
templated their  destruction  and  the  er- 
ection of  new  buildings  during  the  ex- 
tended term.    (Id.) 

6.  The  words  "all  such  stone  and  brick 
buildings  as  may  have  been  erected  by 
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the  Baid  party  of  the  second  part,  &.C., 
&c.,  on  the  demised  premises,  and  be 
then  standing  thereon."  does  not  limit 
the  provisions  to  buildings  to  be  sub- 
sequently erected.  The  words ''may 
have  been  erected"  would  apply  as 
•well  to  those  buildings  which  were 
built  before  the  second  lease,  as  to  those 
•which  were  built  after  the  second  lease 
was  given.  (Id.) 

7.  The  lessee  in  the  second  lease,  even 
though  he  may  not  be  the  same  party 
to  whom  the  Hist  lease  was  given,  yet 
if  he  were   the   assignee   of  the  first 
lease,  and  took  the  second  lease  before 
the  expiration   of  the   first  lease,    he 
comes  within  the  provisions  of  the  cov- 
enant in  question  as  the  "  party  of  the 
second  part."     (Id.) 

8.  So  fur  as  the  owner  of  the  premises  is 
concerned,  it  is  a  matter  of  no  impor- 
tance to  him  whether  the  buildings  in 
question  were  erected  by  the  first  lessee 
or  by  his   assignee.      The  rational  in- 
terpretation of  the  above  covenant  in- 
cludes all    such    improvements   (stone 
and  brick  building*)   as  are   actually 
upon  the  premises  at  the  expiration  of 
the  second  term.     (MASON,   J.  dissen- 
ting.)    (Id.) 

9.  PerMASOX,  «7i  dissenting,— An  enlarge- 
ment of  the1  buildings  made  during  the 
second  term,  would  be  an  erection  com- 
ing within  the  terms  of  the  covenant  in 
question,  and  would  entitle  the  owner 
of  the  second  lease  to   payment  there- 
for.    (Id.) 

10.  Where   T.  went   into  possession  of 
premises  on  the  1st  of  May,  1862,  under 
u  lease  for  a  year  from  that  date  from 
O.,  who  claimed  to  be  the  owner,  and 
subsequently,  in  July,  1862,  took  from 
F.,   without  the   knowledge  of  O.,  a 
a  lease  of  the  eame  premises,  for  the 
same  term  (May,  1862,  to  May,  186':), 
and  paid  rent  to  P.,  but  paid  no  rent  to 
O. ;  and  on  the  last  day  of  April,  1863, 
T.  surrendered  to  O,  who  took  posses- 
sion on  that  day.  and,  on  the  next,  day, 
on  being  applied  to  by  F.,  stated  that 
he  had  possession  under  T.'s  authority, 
and  was  entitled  to  hold  until  noon  of 
that  day : 

Held,  that  no  relation  of  landlord  and 
tenant  was  created  between  F.  and  O. 
by  these  facts,  and  that  on  O's  subse- 
quent refusal  to  surrender  to  F.,  he 
could  not  be  removed  upon  summary 
proceedings,  instituted  by  F.  •  (Free- 
man agt.  Oijden,  40  N.  Y.,  105) 

Held,  further,  these  facts  appearing  from 
the  evidence,  the  supreme  court  cor- 


rectly  reversed  the    decision  of   the 
court  below,  directing  such  removal. 

2.  It  seems,  that  it  would  make  no  dif- 
ference in  the  relations  of  F.  and  O., 
though  T.  had  temporally  gone  out  of 
possession,  previous  to  July,  1862.  and 
then  entered  under  F.'s  lease  without 
the  knowledge  and  acquiescence  of  O. 
DANIELS  J.  (Id.) 

LEASE. 

See  EVIDENCE.    (ZKeyes.) 

LANDLORD   AND  "TENANT.    (40  2f. 

Y.) 

USURY.     (Id.) 
CONTRACT.    (41  If.  Y.) 

1.  A  lease  executed  by  the  corporation  of 
New  York,  to  the  purchaser,  upon  a 
sale   of  lands  for  assesments,  ia  con- 
clusive evidence  that/the  sale  was  re- 
gularly made    according  to  the   pro- 
visions of  the  statute.    This  includes 
the  demand,  of  the  owner,  or  upon  the 
premises,  and  other  matters  to  be  done 
to  authorize  the  sale.     And  this  being 
so,  a  courc  of  equity  has  jurisdiction 
to  relieve  the  owner,  whenever  defects 
exist  rendering  the  assessment  illegal 
(Masterson,  agt.  Hoyl,  55  Uarb.,  520.) 

2.  The   owner    cannot    rely  upon  any- 
thing on  the  face  of  the  lease  to  show 
its  invalidity  ;   but  that  must  depend 
ou  oral  testimony,     lie  may  therefore 
maintain   an   action   to  set  aside  the 
assessment,  to  cancel  the  lease,  and  for 
an  injunction,  on  the  ground  that  the 
assessment  was  illegal ;   that  no   de- 
mand wa.s  made  of  him,  or  upon  the 
premises;  that  no  warrant  was  issued 
for  the  collection  of  the   assessment ; 
and  that  the  recitals  in  the  lease  are 
untrue.     (Id.) 

3.  No  man  should  be  required  to  have 
such  a  conveyance  of  his  land  put  on 
record,  and  let  there,  to  be  prima  facie 
evidence  of  the  facts  slated  in  it,  and 
then  to  wait  for  the   lessee  to  take 
measures  to  obtain  possession  under  it, 
before  he  can  be  relieved  from  the  in- 
jury he  sustains   by   having  it  on  the 
record.    Per  INGRAHAM,  P.  J.    (Id.) 

LEGACY. 

See  BEQUEST.    (3  Keyei.) 

1.  Where  no  provision  is  made  by  a  tes" 
tator  for  the  support  of  his  minor  chil- 
dren, other  than  by  the  income  to  be 
derived  from  the  legacies  bequeathed 
to  them,  as  between  the  legatees  and 
the  estate,  such  legacies  draw  interest 
from  the  death  of  the  testator.  (King 
agt.  Tallot,  40  N.  Y.,  76.) 
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See  INVESTMENTS.     (Td.) 

TRUSTS  AND  TRUSTEES.    (Id  ) 
WILL,     (Id.) 
EQUITY.    (41  N.  T.) 

LEGATEES. 

See  ADMINISTRATORS.    (3  Keys;.) 
DEVISE.    (Id.) 

LEGAL  TENDER. 

See  Ifoda  act.  Branson,  note.  (41  jV.  Y., 
«07.) 

LESSOR  AND  LESSEE. 
See  LEASE.    (41  N.  Y.) 

LETTERS  OP  ADMINISTRATION. 
See  SURKOGATE.     (41  N.  Y.) 

LEVY. 

1.  It,  is  not  necessary  for  an  officer  to 
take  manunl  possession  of  the  goods, 
or  to  assume  entire  control  over  prop- 
erty, to  constitute  a  valid  levy.     When 
the  sheriff  went  into  a  store  where  the 

foods  were,  and.  finding  the  judgment 
ebtor  there  apparently  in  possession, 
to  whom  he  exhibited  the  executions, 
informing  him  that  he  levied  on  the 
goods,  and  he  then  levied  and  made  a 
minute  on  his  executions  it  was  held 
to  be  a  sufficient  levy.  (Eiuu  agt. 
Farley,  3  Keyes,  396.) 

See  SALE.     (4  Keves.) 

EXECUTION.     (40  JV.  Y.) 
INSOLVENT  DEBTOR.    (Id.) 

2.  It  seems,  that  the  sheriff  cannot  levy 
on  money  collected  by  him  on  an   ex- 
ecution in  favor  of  the  judgment  debtor 
against  whom  he  has  an  execution  in 
his  hands,  under  the  Revised  Statutes, 
until  actually  paid  over  by  him  to  such 
judgment  debtor,  and  that,  he  could  not 
apply  it  to  the  payment  of  the  execu 
tion  against  such  debtor,  except  upon 
order   under  section  294  of  the  Code. 
MURRAY,  J      (Baker  agt.  Kenworthy, 
41  N.  Y.,  215.) 

See  EXECUTION.     (Id.) 
SHERIFF.     (Id.) 
ATTACHMENT.     (55  Barb.) 

LIABILITY. 

1.  "  Whenever  one  of  two  innocent  per- 
sons must  suffer  by  the  acts  of  a  third, 
he  who  haa  enabled  such  third  person 


to  occasion  the  loss  must  sustain  it." 
(Kawls  agt.  DesIUer,  3  Keyes,  57:2.) 

2.  Of  sheriff  and  his  sureties  under  sec- 
tions 201,  202  of  the   Code.      (People 
agt.  DiLeman.  4  Keyes,  93.) 

3.  Of  sureties  in  an  undertaking  npon  an 
appeal.     (Horner  agt.  Lym.au,  4  Keiits, 
237.) 

4.  Of  judgment  creditor  for  seizure  and 
sale  of  property  exempt  from  execu- 
tion,   (jfrmttnmg  Kgt.  Dvbalt.  4  Keyes. 
291.; 

5.  Of  wife's   property  for  debts  of  her 
husband.      ( Ktueit'der,   agt.    Lynch,  4 
Keyes,  3(51.) 

6.  Of  principal  upon  verbal  promise  made 
to  his  agent,  to  accept  and  pay  agent's 
order    for    lumber,    purchased     upon 
credit  of  principal.  (  Watson  agt.  Gray, 
4  Keyes,  385.) 

7 .  A  vendee  npon  purchase  of  an  interest 
in  a  partnership,  having  agreed  to  as- 
sume the  vendor's  proportion  of  all  the 
existing  debts  of  the  firm,  his  liability 
cannot  be  limited  to  an  amount  merely 
supposed,  at  the  time,  to  embrace   ail 
of  such  debts,  but  is  determined  by  the 
actual  indebtedness,  be  the  same  more 
or  less  than  what  is  understood  to  be 
the  amount  of  such  debts.     (Cram  agt. 
Union    Hank  of  RochetUr,   4  Keyet, 
558) 

See  NEGLIGENCE.    (Id.) 

LIABILITIES  FOR  CALLS. 

See  STOCKHOLDER.    (41  JV.  Y.) 

LIBERTY. 
See  JAIL  LIBERTIES.    (4  Keyet.) 

LICENSE. 
See  ESTOPPEL.     (41  N.  Y.) 

LIEN. 

1.  The  receiver  of  an  insolvent  debtor 
held  among  his  assets  notes  of  B.  B. 
also  held  a  note  of  the  insolvent  debtor, 
upon  which  he  had  ootuined  judgment 
against  the  receiver.  In  an  action  by 
the  receiver  against  B.  upon  his  notes, 
the  latter  claimed  this  judgment  as  a 
set-off. 

Held,  that  the  judgment  of  B.  against 
the  receiver,  only  determined  the  legal 

.  validity  of  his  claim,  but  it  must  take 
its  chaucea  of  payment  with  other 
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valid  debts  against  the  estate  of  the 
insolvent.  To  allow  it  as  a  set-off 
would  be  to  give  him  a  preference 
over  other  creditors  to  which,  in  this 
case,  he  was  not  entitled.  The  fact 
that  B.'s  notes  were  given  to  assignees 
of  the  debtor,  under  an  assignment 
afterwards  set  aside  by  the  action  un- 
der which  t,he  receiver  was  appointed, 
jrave  to  B.  no  lien  against  the  notes  by 
virtue  of  his  claim  against  the  insol- 
vent debtor's  estate,  subject  to  which 
the  receiver  took  title.  (Clark  agt. 
Urockivay,  3  Keyes,  13.) 

PRIORITY  OP.    See  TAXES.    (Id.) 

2.  A  common  carrier  has  no  lien  upon 
goods  for   damages  arising  from   the 
neglect  of  the  consignee  to  take  them 
away*  with  in  a  reasonable  time  after 
notice  to  him  of  their  arrival.     (Crom- 
inelin  asrt..  New  York  d)  Harlem  H.  R. 
Co.,  4  Keyts.  90.) 

3.  The  inconvenience  or  expense   thus 
occasioned,  constitutes  a  claim  in  the 
nature    of   demurrage.      There    is    a 
breach  of  contract  simply,  for   which 
the  party  must  seek  his  redress  in  the 
ordinary  manner  ;  he  cannot  enforce  it 
by  a  detention  of  the  goods.     (Id.) 

4.  As  between  a  judgment  creditor  and 
the   fraudulent  grantee  of  a  convey- 
ance interposed  to  cut  off  the  lien  of 
a  judgment  upon  the  lands  conveyed, 
the  lien  of  the  creditor  cannot  be  ex- 
tinguished or  impaired.     (  Warner  agt. 
BlakemaH,  4  Keyes,  487.) 

5.  Though  a  judgment  creditor  has   sim- 
ply a  lien  on  lands  of  the  debtor,  which 

•can  ripen  into  title  only  by  a  sale  and 
conveyance,  yet,  where  a  fraudulent 
conveyance  has  been  so  far  effectual, 
as  in  favor  of  a  bona  fide  purchaser,  to 
withdraw  the  land  from  the  legal 
.  operation  of  the  lien,  a  court  of  equity 
will  arrest  the  proceeds  of  the  convey- 
ance, in  the  hands  of  the  fraudulent  con- 
veyancer, or  direct  those  in  the  hands  of 
the  bdnajide  purchaser,  not  paid  over, 
to  be  applied  in  satisfaction  of  the 
judgment  thus  fraudulently  deprived 
of  its  lien.  (Id.) 

Set  ASSESSMENTS.     (40  JV.  Y.) 
JUDGMENT.    (Id.) 
CHATTEL  MORTGAGE.    (Id.) 
BANKS  AND  BANKING.    (55  Barb.) 


LIMITATION. 


See  STATUTE  OF. 
STATUTE  OF. 


(41  N.  Y.) 
(4  Keyes.) 


.LIQUIDATED  DEMAND. 

1.  It  would  Beem,  from  the  facts  in  this 
case,   and   the    determination   of   the 
court  thereon,  that,  where  a  claim  is 
presented  to  the  administrator,  and  the 
same  is  not  allowed,  but  its  validity  is 
questioned  by  him,  and,  upon  the  final 
accounting   before  the   surrogate,  the 
claim  is  presented   before  that  officer. 
with  evidence  in  its  support,  and  ita 
allowance  is  opposed  by  tha  adminis- 
trator, it  cannot  be  hem  to  be  a  liquid- 
ated and  undisputed  demand  against 
the    estate,    but    becomes    a   disputed 
claim  within  the  meaning  of  the  statute 
in    reference  thereto.      (Tiicker    agt. 
Tucker,  4  Keijes,  136.) 

2.  A  claim  against  an  estate  does  not  be- 
come liquidated   and  undisputed  claim, 
by  virtue   of  the   neglect  of  the   ad- 
ministrator to  refer  the  same  as  author- 
ized by  the  statute  (2  B.  S.,  88,  $  36;) 
nor  can  the  administrator  or  executor 
of  an  estate  be  permitted  to  assume  or 
to   occupy   the  equivocal  position  of 
neither  admitting  nor  rejecting  a  claim, 
so  as  to  give  the  surrogate  jurisdiction 
of  it,  under  section  seventy-one,   of  2 
Revised  Statutes,   page  96.     In  other 
words,  it  would  seem,  that  u  claim  is 
rejected  or  disputed   by  not  being  al- 
lowed.    (Id.) 

LIS    PENDENS. 

See  ATTACHMENT.     (55  Barb.) 

MAIL  CAERIER. 
See  MONEY  HAD  AND  RECEIVED.    (41 

.AT.  Y. 


MAJOR  GENERALS. 
See  GOVERNOR.     (40  If.  Y.) 

MALICIOUS  ARREST. 

See  ARREST.     (40  JV.  Y.) 

MALICIOUS   PROSECUTION. 
See  ARREST.    (40  N.  Y.) 

MANDAMUS. 

1.  The  application  for  a  mandamus  to 
the  mayor  of  New  York,  requiring  him 
to  appoint  the  applicant  to  the  office 
of  Supervisor,  denied,  on  the  ground 
that  the  office  could  not  be  obtained, 
while  held  oy  another  appoiu^e,  with. 
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in  the  time  that  will  elapse  before  the 
total  abolition  of  the  board  of  super- 
visors. (In  tlit  Matter  of  Foley,  ante, 
356.) 

2.  The  act  in  relation  to  a  public  market 
in  the  city  of  New  York  (Laws  1865, 
ch.  120),  imposed  a  duty  upon  the 
mayor,  aldermen  and  commonalty  ot 
the  city,  to  create  u  public  fund  or 
stock,  to  be  denominated  ''market 
stock."  vVhere  a  legal  duty  is  im- 
posed by  law  upon  a  municipal  corpo- 
ration, and  a  mandamus  is  required  to 
enforce  the  performance  of  such  duty, 
the  writ  Hea  to  the  person  or  body 
whose  legal  duty  it  is-  to  perform  the 
required  act, ;  tliat  is,  the  writ  lies 
against  the  body  upon  whom  the  duty 
of  putting  the  necessary  machinery  in 
motion  is  imposed.  Mandamus  against 
the  common  council  of  the  city  of  New 
York,  commanding  them  to  proceed 
according  to  the  requirements  of  the 
law  of  1865  (ck.  120),  to  create  a  public 
fund  or  stock,  to  be  denominated  ''mar- 
ket stock" — sustained.  (People  ex  rel. 
Commissioners,  d'c..  agt.  Common  Coun- 
cil city  ofjfeiv  York,  3  Keyes,  81. J 


MARRIAGE. 

1.  In  this  state,  so  far  as  its  validity  in 
law  is  concerned,  marriage  is  a  civil 
contract,  and  no  religious  form  or  cer- 
emony of  any  kind  is  essential  to  its 
validity.    (Swell  agt.  Bissell,  55  Barb., 
325.) 

2.  All  that  is  requisite  is  that  the  parties 
ohould  be  capable  of  contracting,  and 
that  they  should  actually  contract  to 
be  man  and  wife.     (Id.) 

S.  A  mere  agreement  to  marry  at  some 
future  time,  followed  by  cohabitation, 
will  not  constitute  a  marriage ;  but  an 
agreement  made  in  the  present  tense, 
whereby  the  parties  assume  towards 
each  other  the  marital  relation,  is  an 
actual  marriage.  (Id.) 

4.  This  agreement   may  be  written  or 
verbal,  with  or  without  witnesses,  and 
may   be   proved   like  any   other  con- 
tract.    When  proved  to  the  satisfaction 
of  a  court  of  justice,  it  constitutes  a 
lawful  marriage.     (Id.) 

5.  The  wife  being,  by  recent  legislation, 
made  a  competent  witness  in  action* 
in  which  her  husband  is  a  party,  her 
testimony,  if  corroborated  and  entitled 
to  credit*  is  sufficient  to  establish  the 
marriage.     (Id. ) 

6.  Upon  such  testimony,  the  court  may, 
in  an  action  brought  for  that  purpose 
by   the  wife  uyuinet  the  husband,  de- 


clare the  plaintiff  to  be  the  lawful  wife 
of  the  defendant,  and  their  issue  legiti- 
mate, and  adjudge  a  limited  divorce 
and  alimony  on  the  ground  of  aban- 
donment, with  costH  and  expeuces  of 
the  litigation.  (Id.) 

7.  A  man  and  women  being  engaged  to 
be  married,  the  former  stated  to  the 
latter  that  he  did  not  believe  in  mar- 
riage ceremonies,  and  wi.sl-^d  her  \a 
waive  the  ceremony,  saying  that  a 
marriage  without  it  would  be  per- 
fectly valid.  She  finally  consented  to 
waive  any  ceremony,  and  fixed  a  day 
for  the  marriage.  On  that  day,  while 
they  were  riding  together  in  a  carriage, 
he  placed  a  ring  upon  her  finger,  say- 
ing :  "  This  is  your  wedding  ring ;  we 
are  married."  She  received  the  ring 
as  a  wedding  ring.  He  then  said : 
"  We  are  married,  just  as  much  as 
Charles  is  to  his  wife,  (referring  to  hi» 
brother  and  his  sister-in-law.)  I  will 
live  with  you,  and  take  care  of  you, 
all  the  days  of  my  life,  as  my  wife." 
She  assented  to  this,  and  they  went  to 
a  house,  where  he  had  previously  en- 
gaged board  for  "himself  and  wife," 
where  they  lived  together  as  man  and 
wife  for  about  five  weeks ;  he  treating 
her  as  his  wife,  and  addressing  her 
and  speaking  to  her  as  such : 

Held,  that  this  was  a  valid  marriage. 
(Id.)  - 

MARRIED  WOMEN. 

1.  Although  a  married    woman   is  not 
bound    by   a  confession   of  judgment 
against  herself,  the  judgment  against 
her  is  not  void  but  only  voidable.     If 
she  elects  to  permit  it  to  stand,  and  her 
property  to  be  taken  and  sold  under  it, 
no  one  can  object  thereto,  except  ex- 
isting judgment  creditors  having  liens 
on  such  property  at  the  time  of  the 
levy  and  sale.    (Itoraback  agt.  Stebbins, 
3  Keyes,  62.) 

2.  There  is  nothing  in  the  marriage  rela- 
tion which  forbids  the  wife  to  employ 
her  husband  as  her  agent  in  the  man- 
agement of  her   estate  and   property, 
and  such  employment  does  not  subject 
her  properly,    or   the    profits    arising 
from  such  business,  to  the  claims  of  the 
creditors  of  her  husband.     (  Merchant 
agt.  Bunnell,  3  Keyes,  539.) 

See  HUSBAND  AND  WIFE.    (4  Keyes.) 

3.  Where  a  married  woman  is  the  owner 
in  her  own  right  of  a  city  lot,  and  her 
husband  makes  a  contract  in   his  own  ' 
name  for  the   election   of  a   building 
thereon,  which   is   erected    under  the 
contract,  and  the  price  paid  principally 
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from  the  moneys  raised  from  incum- 
brauces  placed  upon  the  property  for 
that  purpose  by  such  married  woman, 
and  before  the  completion 'Of  thfi  build- 
in",  she  leases  the  property  covenant- 
ing in  tlie  lease  to  complete  the  build- 
ing, described  precisely  as  in  the 
building  contract  ;•  these  circumstances 
are  sufficient  in  an  action  by  the  con- 
tractor ro  recover  from  her  the  price 
of  extra  work  done  upon  the  building 
by  direction  of  her  husband,  to  author- 
ize the  jury  to  find  that  he  directed 
such  extra  work  as  her  authorized 
agent  and  in  her  behalf,  and  she  is 
liable  therefor.  (JAjius,  MASON  and 
WOODHUFF,  JJ.,  contra.)  Fowler 
agt.  Seaman,  40  N.  Y.,  592 

Bee  HUSABND  AND  WIFE.     (55  Barb.) 

MASTER  OF  VESSEL. 

EIGHT  TO  RECOVER  WAGES.  See  CON- 
TKACT.  (3  Keyes.) 

MASTER   AND  SERVANT. 

1.  If   a  servant    does,   without   special 
orders,  an  act  of  such  a  nature  that  he 
is  jusiified  in  doing  it,  as  between  him 
and    his   master,  without  an  .express 
order,  the  master  is  liable  for  damages 
sustained   by   an  individual   in  conse- 
quence of  the  act  being  done  in  an  un- 
skillful manner.     (Gilmartiii  agt.  The 
Maiior  d-c.,  of  New    York,  55  Barb., 
2390 

2.  Thus  where  the  defendants'  gardener, 
in  attempting  to  take  down  a  liberty 
pole,  in  a  public  park,  which   had  be- 
come dangerous,  did  it  so  unskillfully 
that    it  was    precipitated    against    a 
telegraph    pole    which     was   thereby 
broken  off  and  cast  against  the  plain 
tin' 'a  daughter,  causing  her  death  : 

Held,  that  the  defendants  were  liable, 
although  the  gardener  had  received  no 
express  orders  to  remove  the  pole, 
from  the  officer  having  charge  of  the 
public  parks.  (Id.) 

MAXIMS. 
Set  NEW  YORK  (CiTY  OF.)    (55  Sari.} 

MEASURE  OF  DAMAGES. 
8*  DAMAGES.    (41  2V.  Y.) 

MECHANIC'S  LIEN. 
1.  No  lien,  upon  premises  under  the  me- 


chanic's lien  law  -of  1854,  can  be  ac- 
quired by  the  builder  of  a  house  upon  a 
lot  of  land  owned  by  the  minor  daugh- 
ter of  the  defendant,  although  the  de- 
fendant in  his  contract  for  such  buil- 
ding claimed  to  own  the  lot.  (Copley 
agt.  O'Neil,  ante,  41.) 

2.  The  statute  gives  a  lien  only   against 
the  owner,  to  the  extent  of  his  interest, 
upon  a   house  and   upon   the   land  on 
which  it  stands  for  labor  materials.  &.c. 
(Id.) 

3.  By  the  Revised  Statutes  a  guardian 
is  authorized  to  keep  up  and  sustain  the 
houses  grounds  and  other  appurtenan- 
ces to   the   lands   of  his   ward  by   and 
with  the  issues  and  profits  therof  or  with 
any  other  moneys  of  his  ward  in  his 
hands.     (Id.) 

4.  Seeping    and   sustaining  the  houses 
&c.,  of  the  ward  does  not  include  buil- 
ding or  rebuilding  by  the  guardian  :  this 
lie  can  do  only  by   order  of  the  court. 
(Id.) 

MERGER. 

1.  The   conveyance    of   the    mortgaged 
premises  to  the   mortgagee,    after  he, 
has  assigned  his  interest  in  the  mort- 
gages  can,  by  no  possibility,  operate 
as  u  merger.     (  Campbell  agt.  Vedder, 
3  Keyes,  174,) 

See  CONTRACT.    (3  Keyes.) 

2.  A  purchaser  of  real  estate  incnmbered 
by   a   mortgage,  whose  deed  from  the 
mortgagor   was   subject  to   the  mort- 
gage, which  the  said  purchaser,  by  a 
clause    in   the    deed,    assumed     and 
agreed   to  pay  as  a  part  of  the   con- 
sideration. and  who  had,  subsequently, 
actually    paid    the    mortgage  to    the 
mortgagee,  may,  nevertheless,  having 
taken  an  assignment  thereof  in  blank 
at  the   time  of  payment,  reissue  such 
mortgage  to  his  creditor  in  payment  of 
a  debt,  by  filling   up  the  blank  in  the 
assignment  with  such  creditor's  name, 
so  as  to  bind  the  land  in  the  hands  of  a 
subsequent  purchaser  from  him  with 
warrantv.       (Kelloyg    agt.    Ames,    41 


METROPOLITAN    POLICE    DIS- 
TRICT. 

1.  Under  section  28  of  the  rules  of  the 
police  commissioners  oi  the  metropol- 
itan district,  <t  person,  in  order  to  be 
detained  as  a  prisoner  at  the  station- 
house  during  a  recess  of  the  police 
court  must  be  charged  with  a  felony  or 
misdemeanor  ;  aud  an  arrest  for  viola- 
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tion  of  a  city  ordinance  against  riding 
or  driving  upon  the  sidewalks,  which 
is  not  shown  to  he  anything  more  than 
a  finable  offense,  does  not  authorize  the 
detention  of  the  accused  at  the  station- 
house  until  the  opening  of  the  court. 
(Schneitler  agt.  McLanc,  3  Kcyes,  5G8.) 


MILITARY  SERVICE. 

1  Under  the  existing  laws  of  congress, 
the  enlistments  of  minors  into  the  mili- 
tary service  of  the  United  States,  over 
the  age  of  eighteen  years,  without  the 
consent  of  th'eirparents  or  guardians  or 
masters,  are  valid,  and  the  oath,  of  en- 
listment taken  by  the  recruit  is  coucla- 
tive  as  to  his  aye.  But  it  is  not  lawful 
to  muster  into  service  a  person  under 
the  age  of  eighteen  years.  (Matter  of 
John  -Biiey,  ante,  108.) 

'2.  The  provisions  substantially,  for  the 
discharge  of  minors  are  as  follows : 
1.  A  minor  who  is  under  the  age  of 
eighteen  years  at  the  time  he  applies-for 
his  discharge  to  the  secretary  of  war, 
is  to  be  discharged  by  that  officer,  when 
it  appears  upon  due  proof  that  such  mi- 
nor is  in  the  service  without  the  con- 
sent either  expressed  or  implied,  of  his 
parent  or  guardian,  provided  all  boun- 
ties or  advance  pay,  which  may  have 
been  paid  to  him  are  first  repaid.  (Id. ) 

3.  2.  A  person   who  was  under  the  age 
of  sixteen  years  when  he  was  enlisted 
or  mustered  into  service,  is  to  be  dis- 
charged   by    the    secretary    of    war, 
whether  he'  was   enlisted  or   mustered 
with   or   without  the   consent  of  his 
parent  or  guardian,  provided  all  boun- 
ties received  by  him  are   first   repaid, 
and  provided  lie  is   under  the   age  of 
eighteen   years  at  the  time  he  applies 
for  his  discharge,   and  is  in  the  service 
without  the  consent,  either  expressed 
or  implied  of  his  parent  or  guardian. 
(Id.) 

4.  The  whole  power  of  discharge  is  given 
to  the  secretary  of  warm  regard  to  mi- 
nors, whatever  their  ages,    when  they 
enlisted    or  when  they   apply.for  dis- 
charge, and  such  pow.e'r  is   necessarily 
takeii  from  the  courts.     (Id.) 

5.  As  to  the  cases    provided  for  by   the 
acts  of  1864.  and  so  far  as  the  jurisdic- 
tion of  the   secretary  of  war   extends 
under  those  acts,  the  provision  of  the 
second  section  of  the  act  of  February, 
186:2,  that  the  oath  of  enlistment  takeii 
bv  tho  recruit  shall  be  conclusive  as  to 
liU  age,  is  necessarly   suspended,   and 
the  secretary  ot  war  is  authorized  and 
required  to  receive  other  due  proof  as 
to  the   age  of  the  recruit  both  at  the 


time  of  his  enlistment  and  at  the  time 
he  applies  for  hib  discharge.  (Id.) 
6.  Where  the  plaintiff  agreed  with  the 
defendant  to  furnish  three  substitutes 
for  the  plaintiff's  three  sons,  who  were 
subject  to  draft  in  the  war,  during  186-1, 
for  which  the  plaintiff  paid  the  defend- 
ant $1,500  for  each,  in  cash,  and  the 
plaintiff  was  to  have  the  town  and 
county  bonds,  vyhich  were  then  paying 
together,  $1.500  bounty  per  man  : 

Held,  that  under  a  resolution  of  the  board 
of  supervisors  of  the  county,  "  that 
hereafter  the  sum  of  $25,  -be  paid  to 
any  person  Tor  each  volunteer  enlisted 
by  him  within  the  county,  after  being 
received  and  mustered  in,  and  credited 
on  the  quota  of  the  county,  or  of  any 
sub-district  therein,"  the  defendant  \vaa 
entitled  to  this  sum  of  $'<>5,  tor  each  of 
the  three  sons  of  the  plaintiff  ($75  ) 
And  no  part  of  it  belonged  to  the  plain- 
tiff, as  bounty  money.  It  was  '•  hand 
money,"  to  which  the  defendant,  was 
solely  entitled,  and  not  bounty  money. 
(Abbe  agt.  Allen,  ante,  481.) 

MILITIA.. 

1.  A  regiment  of  the  state  militia,  when 
mustered  into  the '  service  of  the 
United  States  does  not  cease  to  be  a 
part  of  the  militia  of  the  state,  al- 
though employed  by  the  general  gov- 
ernment, and  subject  to  the  regula- 
tions and  discipline  of  the  regular 
armv.  (People  agt.  Campbell,  40  N.  Y.t 
133.) 

'2.  And  a  commissioned'  officer  of  such 
regiment,  mustered  into  the  service  of 
the  United  States,  is  entitled  to  exemp- 
tion from  arrest  upon  civil  process 
under  the  provisions  of  cnapter  129  of 
the  Laws  of  1858.  (Id.) 

See  GOVERNOR.     (40  N.  Y.) 

M1SJOINDER. 
See  PLEADINGS.    (41  N.  Y.) 

MISNOMER. 
See  PRACTICE.    (3  Kei/es.) 

MISTAKE. 

1.  A  court  of  equity  will  reform  a. deed 
or  writing  if,  by  accident  or  mistake, 
it  does  n  ot  express  the  real  intention 
of  the  parties,  (Prior  agt.  Williams, 
3  Keges,  231  ) 

Sea  AGREEMENT.    (55  Barb.) 
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MISTAKE  OF  FACT. 

1.  In  an   action  to  recover  back   money 
paid  under  a  mistake  of  fact,  it  is   no 
defense  that  the  plaintiff    had  within 
his   reach   the   means  of  ascertaining 
the    truth  ;  or  that   he  omitted   to  use 
vigilance  and  care  by  which    die  mis- 
take woiild  have  been  avoided.  (Kings- 
ton Bank  .airt.  Eltinge,  President.  &c.\ 
40  N.  Y.,  391.) 

2.  Nor  is  it  any  defense  to  such   an  ac- 
tion, that  the  defendant  cannot   be  re- 
stored to  his  original  position  upon  pay- 
ing back  the  money.     (Id.) 

3.  The  owner  of  a  judgment  upon  which 
an  execution   has    been   issued  and  a 
sale  of  personal  property  made  there- 
under, may  maintain  an   action  to   re- 
cover back  the  money  received  by  the 
sheriff  upon  the  sale,  from  one  to  whom 
it  has  been  paid  with  such  owner's  as- 
sent under  a  mistake  of  fact.     (Id.) 

See  CONSIDERATION.    (40  N.  Y.} 


MONEY  HAD  AND  EECEIVED, 

1.  An  action  will  not  lie  by  one  claimant 
of  money  due  under  a  contract  with 
the  government,   when    the   same  is 
paid  by  an  officer  of  the  government, 
with  notice  of  the  claims  of  both,  to 
another  claimant,  against  such   other 
claimant   as   for  moneys   had   and  re- 
ceived to  the  plaintiff's"  use;  and  this 
is   so,    although    the    plaintiff   proves 
himself  to  have  been  entitled,  as  be- 
tween him  and  the  defendant,  to  have 
received   such   moneys   from  the  gov- 
ernment.    (Buttevworth  agt.  Geuld,  41 
N.  Y.,  450 

2.  In   such  a  case,  the  moneys  are  not 
received  by  the  defendant  to  the  plain- 
tiff's use,  and  their  receipt  by  the  de- 
fendant does  not  in  any  respect  affect 
the   plaintiff's  right  to   call  upon   his 
debtor,  whether  a  government  or  ail 
individual,  for  payment.     (Id.) 

See  SURPLUS  MONET.    ( Id.) 

MONEY  PAID. 

See  BROOKLYN.    (40  N".  Y.) 
MISTAKE  OF  FACT.     (Id.) 


MORTGAGE. 

1.  As  to  the  mere  holder  of  a  subsequent 
mortgage,  the  record  of  the  prior  mort- 
gage is  sufficient  notice  of  jts  exist- 
ence, and  of  the  rights  of  the  assignee 
thereof,  although  the  assignment  of 


prior  mortgage  be  not  recorded.  The 
non-recording  of  the  assignment  of  a 
prior  mortgage  does  not  affect  the 
rights  of  the  holder  thereof,  against 
subsequent  purchasers  of  the  premises, 
or  the  holders  of  subsequent  mort- 
gages on  said  premises.  (Campbell 
agt.  Vedder,  3  Keyes,  174.) 

2.  The  purchaser  in  good  faith  and  for 
value  of  a  mortgage,  should  not  have 
his  rights  prejudiced  or  postponed  by  a 
controversy  between  purchasers  of 
the  mortgaged  premises  concerning 
the  order  ill  which  different  portions 
of  the  premises  covered  by  the  mort- 
gage sh-all  be  sold  under  foreclosure. 
He  is  entitled  to  judgment  for  foreclo- 
sure and  sale,  without  reference  to  the 
conflicting  claims  of  owners  of  the 
estate.  The  facts  iu  this  case  con- 
stitutes the  case,  and  must  be  found 
in  the  statement  and  opinions  given 
for  any  intelligent  understanding  of 
the  principle  involved.  (Smart  agt. 
•Bement,  3  Keyes,  241.) 

3. 'Assignment  by  one  partner,  of  part- 

.    nership  effects  to  a  creditor,  in  trust  to 

dispose  of  the  same,  apply  proceeds  to 

payment  of  assignee's  claim,  and  pay 

over  residue  to  firm  : 

Held,  to  be  an  assignment  in  the  nature 
of  a  mortgage,  and  the  reservation  in 
the  trust  not  unlawful.  (  McClelland 
agt.  Renisen,  3  Keyes,  451.J 

4.  Circumstances  under  which  it  cannot 
be  compelled.     The   facts,  which   are 
unusual,  and  involve  no  new  principle, 
aie  stated  in    the   opinion.      (Ranyer 
agt.  Goodrich,  3  Keyes,  503.) 

OF  CHATTELS.     See    CHATTEL  MORT- 
GAGE.    (Id.) 
DEED  OF  CONVEYANCE  INTENDED  AS. 

See  DEED.     (Id.) 
See  EVIDENCE.     (Id. ) 
MERGER.     (Id.) 
KEAL  PROPERTY.    (Id.) 

5.  A  mortgage  in  fact  paid  and  satisfied, 
though    without  satisfaction  formally 
acknowledged,  is  merely  waste  paper, 
and  the  power  of  snle  contained  there- 
in is  at.  an  end,  in  so  far  that  it  cannot 
thereafter,  by  transfer  to  a  third  party 
having  knowledge  of  the  facts,  be  re- 
vived and  made  effectual  to  destroy  or 
to  impair  the  subsisting  lien  of  a  judg- 
ment creditor  upon  the  lands  covered 
by    such    mortgage.      (  Warner    agt. 
Blakeman,  4  Keyes,  487.) 

6.  Where  one  receives  a  conveyance  of 
land  to  himself  from  a  mortgagor,  in 
which    conveyance    is  a    stipulation, 
that  he,  as  party  of  the  second   part, 
will  pay  off  au'd  discharge  the  iiiort- 
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gage,  as  a  part  of  the  consideration  of 
the  premises,  he  is  personally  liable 
to  the  holder  of  the  mortgage  for  the 
amount  due  thereon,  although  the 
deed  is  not  signed  or  subscribed  at  all 
by  him  ;  and  although  it  was  in  fact 
taken,  and  by  a  written  agreement 
made  At  the  time,  appears  to  have  been 
token,  merely  as  security  for  an  in- 
debtedness, owing  to-him  by  the  firm 
of  which  the  mortgagor  is  a  member. 
(Ricard  agt.  Sanderson,  41  JV.  Y., 
179.) 

7.  A   purchaser    of   real  estate    incum- 
bered    by    a    mortgage,    whose   deed 
from  the  mortgagor  was  subject  to  the 
mortgage,   which  the  said   purchaser, 
by  a  clause  in  the  deed,  assumed  and 
agreed  to  pay  as  a  part  of  the  con- 
sideration, and  who  had,  subsequently, 
actually  paid  the  mortgage  to  the  mort 
gagee,  may  nevertheless,  having  taken 
an  assignment  thereof  iu  blank  at  the 
time  of  payment,  re-issue  such  mort- 
gage to  his  creditor  in  payment  of  a 
debt,  bv  filling  up  the  blank  iu  the  as- 
signment with  such  creditor's  name, 
BO  as  to  bind  the  land  in  the  hands  of 
a  subsequent  purchaser  from  him  with 
warranty.     (Kellogg  agt.  Ames,  41  N. 
Y.,  259.) 

8.  Accordingly,  D.  uavmg  .bought  cer- 
tain land  from  P.,  subject  to  a  mort- 
gage given   by  P.  to  B.,  and  it  being 
provided  in  the  deed  that  D.   should 
assume  and   pay    the   mortgage  as  a 
part  of  the  consideration  m'oney,  and 
D.  having   subsequently   paid  up  the 
mortgage  to  B.  in  a   manner  agreed 
upon  between  them,  B.,  at  the  request 
of  D.,  gave  him.  an  assignment  of  the 
mortgage  in  blank,  instead  of  a  satis- 
faction.    D.  subsequently  reissued  the 
mortgage  to  the  plaintiff,  his  creditor, 
in  payment  of  a  debt,  by  filling  iu  the 
blank    in    the    assignment   with    the 

Elaintiff's  name,  and  delivering  it  to 
im.  Subsequently,  D.  sold  the  land 
to  defendant  by  deed,  with  covenants 
of  warranty.  "In  an  action  brought 
by  the  plaiiit'ff  against  the  defendant 
for  a  foreclosure  of  the  mortgage': 

ffeld,  (HUNT,  Ch.  J.,  and  JAMES,  J., 
'contra,)  that  the  mortgage  in  his  hands 
was  a  valid  lien  upon  the  property  iu 
the  defendant's  hands,  and  a  foreclo- 
sure was  properly  decreed.  (Id.) 

See  CONTRACT.    (Id.} 

SURPLUS  MOSEYS.    (Id.) 


MORTGAGE  FORECLOSURE. 

1.  A  decree,  in  1870,  of  a  mortgage  fore- 
closure, upon  a  mortgage  given  iu  I860, 


directing  that  the  plaintiff  be  paid  the 
sum  of  -  dollars,  from  the  proceeds 
of  the  sale,  menus  "dollars  in  tha 
present  legal  tender  currency  of  the 
United  States.  (Lillie  agt.  Sherman, 
ante,  '< 


2.-  If  the  plaintiff  Is  entitled  to  payment 
in  gold,  the  error  in  the  decree  is  »x  ju- 
dicial one,  and  cannot  be  corrected  on 
motion.  (Id.) 

MORTGAGOR  AND  MORTGAGEE. 

1.  The  mortgagee,  in  good  faith,  of  chat- 
tels, is  the  absolute  owner  at   law  of 
the  mortgaged   property,  and   the  in- 
terest of   the    mortgagor   therein,   is 
merely  the  right  to  pay  off  the  mort- 
gage debt,  and  his  possession  is  that 
of  a  bailee  only.     He  has   no   interest 
subject  to  sale  on  execution.     (Ualtes 
agt.  Hipp,  3  Keyes,  210.) 

2.  Mortgage   of   a    vessel,    by    nominal 
owner,  as  security  for   moneys  loaned 
to  the  real  owner,  without  any  coven- 
ant or  agreement  by  the  mortgagor  to 
pay  the  same.    Upon  failure  to  recover 
upon  the  mortgage,  by  reason  of  the 
loss  of  the  vessel,  in  an  action  against 
the  mortgagor  to  recover  from  him  the 
sum  loaned. 

Held,  that  he  was  not  liable,  it  appear- 
ing that  the  moneys  had  not  been 
loaned  to  him  for  his  benefit.  (Jenkins 
agt.  Wheeler,  3  Keyes,  659.) 

See  MORTGAGE.     (41  N.  Y.) 
USURY.     (Id.) 

MOTIONS. 

1.  An  order  allowing  bail  to  surrender 
their  principal,   is  appealable.      )Hall 
agt.  Emmoni,  ante,  Iti7.) 

2.  Before  and  since  the  Code,  it  has  been 
the  practice  that  a  special   motion  can- 
not be  renewed  upon  the   same  or  sub- 
stantially the  same  facts,  without  leave 
of  the  court,  for  that  purpose  obtained. 
(Id.) 

3.  Leave  will  not  be  given  to  renew  a 
motion  to  enable  a  parry  to  insist  on 
facts  known  to  him,  but  not  insisted  on 
at  the  hearing  of  the  original  motion. 
(Id.) 

4.  Neither  will  the  discovery  of  new  ev- 
idence in  support  of   the  matter  pre- 
viously urged,  give  an   absolute  right 
to  a  renewal  of  the  motion.     (Id.) 

5.  As  a  general  rule,  however,  leave  will 
be  given,  if  in  the  circumstances  of  the 
opposition  there  is  anything  to  excite 
suspicion  of  unfairness  or  a  belief  that 
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the  moving  party  was  taken  by  sur- 
prise.    (Id.) 

6.  Rule  23  of  this  court,   in    connection 
with  fy§  400.  '101  of  the  Code,  apply  to 
motions  on  notice,  as  well  as  to  ex parle 

applications.     (Id.) 

7.  Where  a  motion  was  decided  after  a 
hearing  of  all  the   parties,   upon   the 
merits,  and  denied  in  all  its  parts— leave 
to  renew   being  neither  leserved  nor 
subsequently   applied   for;  and  a   sec- 
ond motion  was   made   upon   substan- 
tially the  same   grounds   and   granted 
under  the  general  prayer  lor  relief — a 
relief  not  specifically    asked   for  and 
not  forming  a  strictly  legitimate  object 
of  the  principal  motion.  Held,    on  ap- 
peal from  this  last  order,  that  it  should 
be  reversed  with  costs.     (Id.) 

Set   PRACTICE.     (4  Keyex,] 
APPEAL.     (41  JY.  'Y.) 
ORDER  OF  APPEAL.     (Id.) 

MUNICIPAL  ASSESSMENTS. 

See    DETEP.MINATION   OF   CLAIMS    TO 
REAL  PROPERTY.     (41  N,  Y.) 

MUNICIPAL  CORPORATIONS. 

See  MANDAMUS.     (3  Kei/es.) 

1.  To  render  a  municipal  corporation 
liable  for  the  tortious  acts  of  their  ser- 
vants and  officers,  it  is  enough  that  it 
should  appear  either  that  they  were 
expressly  authorized  oy  such  corpora- 
tion, or  that  they  were  done  bona  fide, 
in  pursuance  of  a  general  authority  to 
act  for  the  corporation  on  the  subject, 
in  relation  to  which  they  were  per- 
formed. MASON,  J,  ( Lee  agt.  Village 
of  Sandy  Hill,  40  N.  Y.,  442.) 

See  ALBANY.     (Id.) 
BROOKLYN.     (Id.) 
NEW  YORK  CITY     (Id.) 

MURDER. 

1.  A  conviction  for  a  lesser  degree  of  a 
crime  than  that  charged  in  the  indict- 
ment, is   good   where   the    act    itself 
proved  is  the  same  as  the  one  charged, 
and  the  means   of   committing  it  not 
materially  different,   although   the  in- 
dictment does  not  allege  the  particular 
intent  and    circumstances  characteriz- 
ing such   lesser  degree.      (Keefe  agt. 
the  People,  40  N.  Y'.,  348.) 

2.  Where,  upon  the  trial  of  an  indict- 
meut  for  murder  in  the  first  degree,  the 
prisoner,  upon  being   found  guilty  of 
murder  in  the  second  degree,  moved  in 


arrest  of  judgment,  upon  the  grounds 
that  there  was  no  evidence  justifying 
a  conviction  for  the  offense  ;  and,  also, 
that  a  conviction  for  murder  in  the 
second  degree  could  not  be  sustained 
under  the  indictment : 

Held,  1st.  That  under  an  indictment  for 
murder  in  the  first  degree,  a  convic- 
tion for  murder  in  the  second  degree 
could  be  upheld  ;  2d.  That  although  it 
appear  upon  the  evidence,  the  whole 
of  which  was  inserted  in  the  bill  of 
exceptions,  that  the  commission  of  that 
crime  was  not  proved,  in  the  absence 
of  any  proper  exception,  this  was  no 
ground  of  reversal  on  writ  of  error ; 
and,  3d,  That  the  motion  in  arrest,  not 
being  based  upon  any  defect  in  the  re- 
cord was  properly  denied.  (People 
agt.  Thompson,  41  N.  Y.,  1.) 

3.  Statements  made  by  the  prisoner,  an 
der  oath,  at  a  coroner's  inquest  upon 
the  body  are  admissible  against  him 
upon  his  trial  for  the  murder,  although 
he  knew,  at  the  time  he  was  sworn, 
that  it  was  suspected  the  deceased  was 
poisoned,  and  that  he  himself  would 
probably  be  arrested  for  the  crime,  and 
was  informed  by  the  coroner  that  ru- 
mours implicated  him,  and  that  he  had 
a  risfht  to  refuse  to  testify,  (Teachout 
agt.' 'People,  41  N.  Y.,  ?•) 

See  CRIMINAL  LAW.    (55  Barb.) 


NEGLIGENCE. 

1.  Plaintiffs   contracted   with  defendant 
to   deliver  a   quantity   of  cement,  in 
barrels,  subject  to  inspection  of  United 
States  inspector.     Some  three  hundred 
barrels  did  not  pass   inspection,    but 
the  defendant  neither  gave  notice  to 
plaintiffs  of  this  fact,  nor  returned  the 
cement,  nor  did  he  in  any  manner  ac- 
count for  the  same.     In  an  action    to 
recover  the  balance  of  contract  price 
lor.  the  cement  delivered,  it  was 

Held,  that  it  was  the  duty  of  the  defend- 
ant, upon  refusal  of  the  government 
inspector  to  pass  the  cement,  to  have 
returned  the  same,  or  have  notified 
plaintiff's  of  the  fact,  and  when  the 
same  was  stored  subject  to  their  order. 
Having  neglected  to  do  any  of  these 
things,  he  had  no  cause  of  action  or 
counter-claim  against  plaintiffs,  upon 
the  ground  that  the  cement  did  not 
pass  inspection.  ( Delafield  agt.  D* 
Grauw,  3  Keyes,  467. ) 

2.  In  an  action  against  a   railroad  com- 
pany for  injuries  resulting  trom  alleged 

.  negligence  of  railroad  employees,  the 
evidence  as  to  such  negligence,  also  as 
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to  the  freedom  from  negligence  of  tlie 
injured  party,  was  very  conflicting : 

Held,  that    in    such  case,   the  question 
should   have  been    submitted    to   tlie 
jury.     (  Cook  agt.  N.  Y.  Central  B.B. 
Co.,  3  Keyes,  476.) 
See  CONTRACT.     (Id.) 

AGREEMENT.     (4  Keyes.) 
CORPORATIONS.     (Id.) 

3.  The  language  ot  the  fifty-sixth  section 
of  the  general  railroad  act,  as  amended 
in  1854,  (-2  It.  S.,  5t/i  ed.,  $  56,  (590,) 
in  the  following  words:     "So  long  as 
Buch  fences   shall    not   be   made,   and 
when  not  in  good  repair,  such  railroad 
corporation   shall    be  liable  for  dam- 
ages,   which    shall    be  done    by    the 
agents  or  engines  of  such  corporation, 
to  cattle,  horses,  &c.,  thereon,"  is  not 
to   be    construed    literally,   so   as    to 
render  a  railroad  corporal  ion  liable  lor 
injuries  occasioned  upon  its  road,  at  a 
time  when  such  fence  is  temporarily 
out  of   repair,  without  fault  or  negli- 
gence in  any  manner  imputable  to  I  lie 
company.      ( Murray   ag't.    Aew   York 
Central  It.  It.  Co.,  4  Keyes,  274.; 

4.  Where  the  legislative  intent  is  mani- 
fest, the   letter  of  the   statute    must, 
upon  the  most  familiar  rules  of  con- 
struction yield  to  the  spirit.     (Id  ) 

5.  For  evidence  of  negligence  in  keeping 
railroad  fences  or  gates  in   repair,  iu- 
suflicient-to  justify  sending  the  case  to 
the  jury,   see   opinion  of  MASON,  J. 
(Id.) 

See  RAILROADS.     (40  If.  Y.) 

6.  In  an  action  for  injuries  to  the  plain- 
tiff caused    by   the  alleged  negligence 
of  the  defendant,  a  railroad  company, 
in  running  its  train  against  the  plum- 
tiff's  wngon  at  a  crossing : 

Held,  unanimously,  that  a  refusal  to 
charge  that  the  plaintiff  was  not  re- 
lieved from  the  duty  of  exercising 
ordinary  prudence  in  approaching  the 
crossing,  bv  the  omission  of  the  de- 
fendants to  give  the  required  signal  on 
approaching  such  crossing,  was  error. 
(Bajcier  aat.  Troy  and  Itostoii  It.lt. 
Co.,  41  N."Y.,  M'-r.) 

See  DEATH  FROM  NKGLIGENCE.     ( Id.) 
RAILROADS.  (Id  ) 
TKLEGJIAPU  COMPANIES.    (Id.) 
EXPRESS  COMPANIES.    (55  JJaru.) 
MASTEU  AND  SERVANT.   (Id.) 
RAILROAD  COMPANIES.    (Id.) 

NEWSPAPERS. 

DESIGNATION  OF,  TO  PUBLISH  LAWS. 
Se.f.  PUBLICATION  OF  TUB  LAWS.  (3 
Keyes.) 


NEW  TRIAL. 

1.  Where  the  General  Term  was  under- 
stood to  grant  a   new   trial,  upon  the 
ground  that  on   the  trial    below   the 
judge  erred  in  denying  a  motion  for  ji 
nonsuit,  and  in  submitting  the  case  to 
the  jury  who  found  for  the  plaintiff,  it 
was 

Held,  that  the  jury  having  found  the 
evidence  sufficient  to  support  the  plain- 
tiff's claim,  granting  a  new  trial  upon 
the  grounds  stated  was  overriding  the 
judgment  of  the  jury,  and  exceeding 
the  jurisdiction  of  the  court,  and  such 

•  judgment,  must  be  reversed.  (Parker 
agt.  Jervis,  3  Keyes.,  271.)  • 

2.  An  order  granting  a  new  trial  cannot 
be  limited  by  a  condition  that  certain 
evidence  shall  be  admitted   upon  such 
trial.     (Bruce  agt.  Davenport,  3  Keyes, 
472.) 

See  PRACTICE.     (4  Keyes.) 

3  Where,  upon  -a.  trial  of  an  action 
brought  by  a  vendor  against  a  pur- 
chaser to  recover  damages  for  breach 
of  contract  in  neglecting  to  receive  and 
pay  for  the  article  sold,  the  jury  found 
a  verdict  for  the  plaintiff  for  a  sum  far 
less  than  the  amount  of  damages  he  was 
entitled  to  recover,  if  he  h'ad  any  cause 
of  action  ;  and  the  judge  who  presided, 
upon  a  motion  made  upon  his  minutes, 
granted  an  order  setting  the  verdict 
aside  a-nd  awarding  a  new  trial  on  the 
ground  of  the  inadequacy  of  the  ver- 
dict: 

Held,  that  he  had  jurisdiction  and  the 
right  to  make  such  prc/er,  and  this,  al- 
though upon  the  evidence  a  verdict  for 
the  defendants  would  not  have  beeu 
disturbed.  (McDonald  agt.  Walter,  40 
If.  Y.,  551.) 

4.  The  special  term  have  a  right  to  hear 
and  grant  a  motion  for  a  new  trial  up- 
on a  case  made,  although  a  judgment 
has  already  been  entered  upon  the  ver- 
dict.   GROVER,  MASON,  DANIELS  and 
MURRAY,  JJ.       (JAMES,  J..  contra.) 
(Folger  agt.  Fitzhuyh,  41 N.  Y.,  228.) 

5.  An  apppal  to  this  court,  from  an  order 
of  the  general  term  of  the  supreme  court 
affirming  an  order  of  the    special  term 
granting  a  new  trial  npon  a  case  made 
after  verdict,  on  the  ground  that  it  ia 
against  evidence,  though  such  order  ia 
granted  after  judgment,   will    be  dis- 
missed.   JAMES,  J.,  dissenting,    (Id.) 

6.  Where,  on  a  verdict  for  the  plaintiff  at 
circuit,  the  defendant  moved  xor  a  new 
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trial  at  Special  Term  of  the  Supreme 
Court,  which  was  denied,  and  on  ap- 
peal from  that  order  to  the  General 
Term,  it  was  affirmed  and  the  judg- 
ment then  entered  on  the  verdict,  an 
appeal  will  not  lie  from  such  judgment 
•  to  this  court.  Such  judgment  is  not  an 
actual  determination  made  at  a  general 
term  of  the  supreme  court.  ( White 
airt.  Delaware,  die.,  R.  S.  Co.,  41  N.Y., 
520.) 

NEW  YORK  CITY. 


1.  The  provision  in   the   charter  of  the 
city  of  New  York,  imposing  on  the.  law 
department  the  duty  of  conducting  all 
the  law  business   of  the  corporation, 
does  not  disable  the  city  from  prose- 
cuting or  defending  suits  without  the 
consent  of  the  "corporation  counsel." 
(Mayor  of  New    York   agt.  Exchange 
Fire  Ins.  Co.,  3  Keyes,  436.) 

See  MANDAMUS.     (3  Keyes.) 
bee  BOUNDARIES.     (Id.) 

2.  The  mayor,,  aldermen,  and   common- 
alty of  the   city  of  New  York,  under 
the  charter  of  the  city,  and  the  statutes 
amendatory  or  the   same,  have  power 
to  pass  by-laws  and  ordinances,  in  ad- 
vance, to" prevent  nuisances,  aswell  as 
to  secure    their  abatement.      (Gregory 
agt.  City  of  New  York,  40,  JV.  F.,273.) 

3  The  Board  of  Health  of  that  city  have 
power  to  act  upon  a  particular  thing 
dangerous  to  public  health,  and  cause 
it  to  be  removed  ;  but  they  have  not 
the  power  to  assume,  in  advance,  that 
all  the  sinks  and  privies  in  the  city  of 
New  York,  are  or  will  become  nuis- 
ances, or  dansjerous  to  the  public 
health,  and  bind  ihe  city  by  a  contract 
for  the  removal  of  their  contents. 
(Id.) 

4.  Where  a  statute    declares  that  con- 
tracts shall   be  .given  to  the  "  lowest 
bidder,"  these  words  are  not  to  be  con- 
Btrued   literally,   and  accepted    as  an 
absolute    restriction.       Although,     in 
such  a  case,  the  bids  should  doubtless 
be  bonafide,  and  conform  strictly  to  the 
required^   specifications,  yet  in  deter- 
mining whether  a   bid   is  the  lowest 
among  several  others,  the  quality  and 
utility  of  the  thing  offered — its  adapta- 
bility to  the  purpose  for  which  it  is  re- 
quired— must  be  first  considered.  (The 
Cleveland  Fire  Alarm  Telegraph  Com- 
pany agt.  The  Board  of  Metropolitan 
fire  Commissioners,  55  Barb.,  288.) 

5.  The  act  of  the  legislature  of  April  17, 
1861,   "  relative    to  contracts    oy  the 
mayor,  aldermen  and  commonalty  of 


New  York,''  (Laws  o/1861,  ch.  308), 
requiring  all  such  contracts  to  be 
awarded  to  the  lowest  bidder,  doea 
not  apply  to  contracts  made  by  the 
Board  of  Commissioners  of  the  Metro- 
politan Fire  Department :  that  de- 
partment being,  by  the  act  of  March 
30,  1865,  "to  create  a  metropolitan 
fire  district,"  die.  (Laws  of  1865,  ch. 
249),  invested  with  sole  and  exclusive 
authority  to  extinguish  iires,  and  to 
provide  all  the  instrumentalities  es- 
sential for  that  purpose,  and  thns  ne- 
cessarily invested  with  unlimited  dis- 
cretion in  negotiating  and  executing 
contracts,  without  being  obliged  even 
to  advertise  for  proposals.  (Id.) 


6.  And    such    board    of   commissioners 
having   advertised    for  proposals    for 
a  contract  for  furnishing  a  tire  alarm 
telegraph    in  the  city  of  New  York, 
and  the  plaintiffs  having  offered  to  es- 
tablish     one    upon     their     plan,    for 
$275,000,   and  other   persons     having 
offered  to  furnish  one  upon  a  different 
plan,  for  $426,450  : 

Held,  that  the  commissioners  had  a  right, 
iu  the  exercise  of  their  discretion  and 
judgment,  to  adopt  the  latter  system 
instead  of  the  former,  as  cheapest  in 
the  end  ;  especially  as,  in  their  adver- 
tisement, they  had  reserved  the  right 
to  reject  any  or  all  proposals  which, 
in  their  judgment,  did  not  embrace  a 
perfect  and  reliable  system.  (Id.) 

7.  Accordingly,  held  that  an  injunction 
could  not  be  sustained,  by  the  plain- 
tiffs, although   the   lowest  bidders,  to 
restrain  the   execution  of   a  contract 
made  with  the  highest  bidders.     (Id.) 

8.  The  provision  contained   in  the   4th 
section  of  the  act  of  the   legislature 
chartering     the    plaintiff's    company, 
which  prohibits   the   mayor,  common 
council,  &c.,  of  the  city  of  New  York 
from  doing  '•  any  other  act  to  hinder, 
delay,  or  obstruct  the  operation"   of 
the  railroad  authorized  by  said   act  to 
be  constructed  (Laws  of  I860,  ch.  5J2), 
is  to  be  construed  so  as  to  prohibit  the 
city  corporation   from   obstructing  the 
operation  of  the  railroad   by_  any  act, 
the  sole  purpose  of  which   is  thus  to 
obstruct  it;  out  not  so  as  to  prevent 
the  city  corporation  from  completing  a 
general  plan   for  the  sewerage  of  the 
city,  and  from  constructing  sewers  in 
accordance  with  such  plan.    CARDOZO, 
J.,    dissented.     (The    Dry  Dock,    <&c., 
Hailroad  Co.,  agt.  The  Mayor,  <&c.,  of 
New  York,  55  Barb.,  298.; 

8.  When  the  legislature,  in  1865,  passed 
an  act  authorizing  the  city  corporation 
to  adopt  a  general  plan  for  the  sewer- 
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age  of  the  city,  and  to  construct  sewers 
in  accordance  therewith  (Laicsofl8&5, 
ch.  381),  it  may  be  safely,  inferred  that 
they  intended  to  withdraw  any  ob- 
stacles to  the  work  which  any  prior 
law  permitted.  Lex  posterior  derogat 
priori.  (Id.) 

9.  Even  though  the  necessary  work  of 
completing  such  plan  of  sewerage 
should  temporarily  suspend  the  run- 
ning of  the  plaintiff's  rail  cars,  the 
prohibitory  language  of  the  act  of  1860 
ought  not  to  prevent  the  city  corpora- 
tion from  constructing  a  sewer ; 
npon  the  principle  that  ''  the  law 
would  rather  tolerate  a  private  loss 
than  a  public  evil."  (Id.) 

See  LEASE.    (55  Barb.) 

>  OX-SUIT. 

1.  On  a  question  of  non-suit,  all  dispu- 
ted facts  are  to  he  decided  -in  favor  of 
the  plaintiff.     ( Cook  agt.  N.    T.   C.It. 
R.  Co.,  3  Keyes.,  476.) 

2.  The  commencement  of  an   action,  in 
the  maiden  name  of  a  female,  after  her 
marriage,  is  a  misnomer  merely,  amen- 
dable by  the  court,  and   not  a  ground 
for  non-suit  upon  the   trial.    The  mis- 
take should  be  met  by  answer.     (Tra- 
cer agt.  Eighth  Ave.  R.  R.  Co.,  3  Keyes, 
497.) 

3.  Where  the  issue  is  one  of  fact,  upon 
which  the  evidence  is  conflicting,  it  is 
proper  for  the  court  to   deny  a  motion 
for  a  non-suit.      (Dunham  agt.    Troy 
Union  R.  R.  Co.,  543.) 

See  PRACTICE.    (4  Keyes.) 
NOTICE. 

!.  A  notice  of  protest  sent  to  the  agent 
of  defendant?,  B.,  and  received  by  him, 
is  a  notice  to  the  defendants,  where 
there  is  evidence  from  which  a  general 
agency  in  B.  mav  be  inferred.  (Bank 
of  Auburn  agt.  Putnam,  3  Keyes,  343.) 

To      SUBSEQUENT       PURCHASERS.         See 

MORTGAGE    (Id.) 
See  CONTRACT    (Id.) 
CONVEYANCE     (Id.) 
INSURANCE.    (Id.) 

2.  A  notice  is  properly  and    duly  served 
on  the   sheriff  by   leaving  the  same, 
within  the  time   required,  with  an  un- 
der-sherift  in   charge  of  the  office,  the 
itherift'  himself   being  absent — this  is 
equivalent  to  a  personal  service  on  the 
sheriff.  (People  agt.  Hikeman*,  4  Keyes, 
93.) 

3.  Kno  wledge  of  all  the  facia  out  of  which 


legal  or  equitable  rights  arise  in  favor 
of  another,  is  knowledge  of  those 
rights.  (  Warfeld  agt.  Crane,  \  Keyes, 
448.) 

NOVATION. 

See  Chapman  agt.  Thomas,  (4  Keyes,  216.) 

NUISANCES. 
See  NEW  YORK  CITY.    (40  N.  T.) 

OBJECTIONS. 

1.  General  objections  to  evidence,  stating 
no  ground  therefor,  are  not  available 
nnoii  review.  ( Shaw  agt.  Smith.  3 
Keyas,  316.) 

OFFENSE. 

1.  The  "  act.to  amend  an  act  to  create  a 
fond  in  aid  of  the  societv  for  the  re- 
formation of  juvenile  ,  delinquents," 
&c.,  (laws  of  1839.  chap..  13.)  eontem- 
pletes  only  one  offense,  the  opening  of 
a  theatre,  &c.,  without  a  license;  but 
two  classes  of  offenders,  viz. :  managers 
and  owners  uniting  to  commit  it.  The 
offense  being  one  and  entire,  the  pen- 
alty is  one,  and  several  penalties  can- 
not be  imposed  on  the  several  offen- 
ders. (People  agt.  Koll,  3  Keyes,  236.) 

OFFER  OF  JUDGMENT. 

1.  The  provision  of  §  371  of  the  Code,  re- 
quiring seivice  of  an  offer,  to  allow  judg- 
ment to  be  corrected  upon  the  appellant 
and  the  justice,  is  applicable  to  the  par- 
ty,  when  the  appeal  is  made  by  the 
party  in  person  ;  but  when  an  attorney 
appeals,  section  417  of  the  Code  substi- 
tutes the  attorney  in  the  place  of  the 
party  ;  and  the  offer  must  then  be«er- 
ved  on  the  attorney  and  the  justice. 
(Piii-vis  agt.  Gray,  ante,  1.) 

OFFICER. 

1.  Merrill  was  elected  a  justice  of  the 
peace  for  the  city  of  Buffalo,  under  a 
law  by  which  his  term  of  office  would 
expire  January  1, 1856.  Subsequently 
to  his  entry  upon  his  office,  the  statute 
was  so  amended  as  to  provide  that 
thereafter  the  term  of  justice  should 
commence  on  the  first  Monday  in 
January  after  an  election.  This,  in 
1856,*  was  on  the  7th  of  January. 
Merrill  assumed  that  his  term  was 
thereby  extended  until  his  successors 
should'  commence,  and,  on  the  3d  of 
January,  he  rendered  judgment  in  the 
above  causa  tried  before  him : 
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Held,  that  be  was  an  officer  de  facto, 
acting  under  color  of  legal  title,  and 
his  judicial,  acts,  in  so  far  as  they 
p.ffected  the  rigi/s  of  third  persons, 
were  not  subject  to  impeachment  col- 
laterally, on  the  ground  that  he  was 

»  not  an  officer  de  jure.  ( Read  agt.  City 
of  Buffalo,  3  Keyes,  447.) 

LIABILITY   OF.    See   COUNTY    CLERK. 

(3  Keyes) 
See  LEVY.     (Id.) 

RECEIVER.     (Id.) 
COMMISSIONERS  OF  HIGHWAYS.    (4 

Keyes. ) 
SHERIFF.     (Id.) 

2.  A  ministerial  officer  is  protected  in 
the  execution   of   process  fair  on  its 
face,  issued  by  a  court  or  magistrate 
having    jurisdiction     of    the    feubject 
matter  to  which  it  relates.     (Skaw  agt. 
Davis,  tt  J?ar&.,339.) 

3.  To  justify  a  seizure  of  property  under 
execution,  a  constable  is  not  required 
to  prove  the  validity  of  the  judgment 
on   which    it  was   issued ;    or  indeed 
that  any  judgment  iu  fact  waa  ren- 
dered.   '(Id.) 

4.  The  process,   formal   in  all  respects, 
issued    by    a    competent    tribunal   or 
officer  authorized  to  act  in  that  regard, 
is    sufficient  to  'protect  a   ministerial 
officer  who  acls  under  it  according  to 
hi\v.     (Id.) 

5.  Where  a  party  upon  whose  property 
a  levy  is  made  by  virtue  of  an  execu- 
tion against  him,  sues  the  sheriff'  for 
such  levy,   the   officer,   in    justifying, 
need  not   produce   the  judgment,  but 
only  the  execution  ;    and  if  upon  its 
face  the  execution  shows  that  it  was 
issued    upon    a   judgment    in  a  case 
where  the  court  issuing,  it  had  juris- 
diction, it   will   protect  him,  whether 
the  court  be  one  of  general  or  limited 
jurisdiction  ;  and  whether,  injact,  the 
court  acquired  jurisdiction  or  not ;  and 
whether  the  judgment  was  regular  or 
not.     (  Werner  agt.  Waters,  55  JBarb,, 
5iU) 

6.  In  such  case,  if  the  party  against  whom 
the   execution    issues    would    allege 
that  the  judgment  was  void,  for  want 
of  jurisdiction  in  fact,  or  that  it  was 
not   regular  or  such  as  the  case  war- 
ranted,  lie    must    attack    it    directly, 
either  by  motion  to  the  court   which 
rendered  it,  or  by  appeal.     (Id.) 

7.  There  ca-n   be   no  such  officer   as  an 
officer  de  facto,  as  against  the  people, 
in  an  action  at  the  suit  of  the  people, 
to  try  the  title  to  the  office.     The  doc- 
trine in  respect  to  officers  de  facto  only 
applies  to,  uud  iu  favor  of,  third  per- 


sons, and  to  protect  innocent  parties 
who  have  trusted  to  the  .apparent  title 
of  an  officer.  ( Tlie  People  agt.  Tlie 
Albany  and  Susytiehaiina  Railroad 
Co.,  55  Barb.,  344  ) 


OPINIONS. 

OF  JUDGE  ON  IMMATERIAL  ISSUE.      Set 

APPEAL.     (3  Keyes.) 
See  EVIDENCE.    (41  N.  T.) 

OPINIONS  OF  WITNESSES. 

See  CRIMINAL  LAW.    (55  Barb.) 
EVIDENCE.    (Id.) 
WITNESS.     (Id.) 


ORDER. 

1.  The  defendant  had  been  served  with 
an  order  under  supplementary  proceed- 
ings, restraing  him  from  making  any 
transfer  or  disposition  of  his  properly. 
He  kept  a  bank  account,  nominally 
"  in  trust,''  but,  as  Appeared,  he  placed 
all  his  moneys  to  this  account,  as  well 
his  own  earnings  as  trust  funds,  if 
he  had  any.  He  continued  to  draw 
upon  this  bank  account  for  family  and 
other  expenses  after  tlje  service  of 
the  order  upon  him.  For  this  he  was 
adjudged  guilty  of  contempt  and  fined 
$1,000.  which  sum  was  reduced  by  the 
general  term  to  $400: 

Held,  that  the  withdrawing  of  the  moneys 
from  this  alleged  trust  account  was  in 
violation  of  the  order,  and  the  $400  WHS 
not  an  unreasonable  tine  to  impose  for 
such  violation.  ( People  agt.  Kniys- 
land,  3  Keyes,  325.) 

GRANTING  NEW  TRIAL.  See  NEW  TRIAL. 

(Id.) 

WHEN   NOT   A  JUDGMENT  OF   AFFIR- 
MANCE.   See  JUDGMENT.     (Id.) 
See  CODE  OF  PROCEDURE.    (Id.) 
CONTEMPT.     (Id.) 
PRACTICE.    ( Id.) 
PRACTICE.     (4  Keyes.) 

ORDER  OF  ARREST. 

1.  An  order  made  after  verdict,  giving 
leave  to  the  defendant  to  renew  a  mo- 
tion made  before  trial,  and  denied,  to 
set  aside  an  order  of  arrest  giar.ted  in 
the  action,  and  staying  judgment  on 
the  verdict  in  the  mean  time,  is  not 
appealable  to  this  court.  (  Miannafi 
agt.  Blogg,  41  N.  Y.,  521.) 

PARENT  AND  CHILD. 

See  WILL.     (40  N.  T.) 
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PAROL  EVIDENCE. 
See  CONTRACT.    (40  N.  T.) 
PARTIES. 


1.  Where  the   defect  of  parties,  if  any, 
appears  upon  tbe  face  of  the  complaint, 
the  question  can  only  be  raised  by  de- 
murrer.   (  Marvin  agt.  Inglis,  ante,  $£).) 

See  PRACTICE.    (4  Keyes.) 

2.  In  an  action  br'ought  by  an  attorney, 
Betting  up  an  agreement  between  him- 
self and  ins   client,  that  his  claims  for 
legal  services  and  disbursements  in  a 
certain  action    brought  against    sucn 
client,  should  be  a  lien  upon  and  be 
paid   out  of  any  judgment  the  client 
should  recover  in  such  action  against 
the  opposite  party,  who  had  notice  of 
the  agreement  :  and  alleging  that  the 
client  did   recover  a  judgment  in  the 
action  for  a  considerable  amount,  but 
had    departed    from  '  the    state  ;    and 
praying  that  he  may  recover  of  his 
client  the  amount  of  his  claim  for  such 
services  and   disbursements,  and  that 
the  amount  so  recovered  be  declared 
a  lien  upon  the  judgment  obtained  by 
his    client,   and  that   the    plaintiff  be 
permitted   to  issue   execution   against 
the  judgment  debtor  of  such  client  to 
collect  the  auiouut  of  such  lien  : 

Held,  on  demurrer  (reversing  the  su- 
preme court),  that  such  judgment 
debtor  was  properly  made  a  parry  de- 
fendant, as  well  as  his  creditor,  the 
client.  (Adauis  agt.  Fox,  40  '  N.  Y., 
577.) 

3.  The    defendant    agreed    that   on   his 
making  a  wile  of  certain    lands  after 
retaining    $67,000    of     the     purchase 
money,  the  plaintiff  and  one  J.  should 
each  'have  $1,000,  and  the  balance  be 
equally   divided    between   the    three. 
R.,   the   purchaser,    paid  $20.000   and 
gave  bond  and   mortgage  for  the  re- 
maining $70.000.    The  defendant  paid 
plaintiff   and    J.   $4.000    each.      R.'s 
mortgage    was   foreclosed,    and     the 
lauds  bid  off  by  defendant  for  $10.300, 
and  then  sold  by  him  to  B.  for  $70,000. 
Of  this  $20,000  having   been  p;iid  de- 
fendant. plaintiff   brought    this  action, 
and   subsequently  B.  having   paid  de 
feudant  the  balance  of  the  $70.000,  by 
u  supplemental  complaint,  claimed   to 
recover  of  the  defendant    the  sum  of 
$5,000  and  -interest  from   date  of  sale 
to  the  B.,  as  one-third  of  the  balance 
under  agreement  ^vith  defendant. 

Weld,    J.    was    not  a   necessary    party 
VOL.  XXXIX, 


plaintiff.      (Penman  agt.    Slocum,    #1 
Jf.  Y.,  53.) 

See  CAUSK  OF  ACTION.     (41  N.  Y.) 
HUSBAND  AND  WIFE.     (55  Uarb.) 
PRACTICE.     (55  Barb.] 

PARTITION. 

1.  The  court  below  have   power  and  au- 
thority, under  the   Code,  to  coi  rect  the 
omission  of  names  of  parties  in  a  Bum 
mons.  issued  in  an  action  for  partition ; 
and  to  add  a   verification  by  an   infant 
defendant   himself,  of  his   petition  for 
the  appointment  of  a  guardian  ad  litem 
for  him.  instead  of  that  made   by    the 
plaintiff's  attorney.     But,  if  such  pow- 
er did   not  exist  these  defects  are  not 
such   as  to  invalidate  the    judgment. 
(  Van  Wyck  agt.  Hardy,  ante.  39^.) 

2.  It  is  not  required,  by  the   Code,  that 
the  summons  in  an  action  in  partition, 
be  filed  with  the  complaint,  a:id  it  must 
be  assumed,  in  the   absence  of  proof  to 
the  contrary  that  the  summons   served 
on  the  parties,  whether  personally  or 
by  publication,  contained  the  names  of 
all  the  parties,  and  that  such  summon* 
or  a  copy  thereof  was   filed   with  the 
judgment.    It  was  not  necessary  to  file 
it  before,  ($281.)     (Id.) 

3.  Nor  is  it  necessary  that  a  petition  .for 
the  appointment  of  a   guardian   ad  li- 
tem  for  an  infant  over   fourteen  years, 
should  be  verified  by  the  infant  himself 
or  at  all.     It  is  sufficient  that  it  satis- 
factorily appears  to  be  his  act.     (Id. 

4.  The  omission  of  the  words  "  in  the  said 
city  of  New  York,"  after  "  number  13 

•  Chambers  street,"  in  the  copy  tummont 
published,  designating  the  place  of  the 
service  of  a  copy  of  the  answer,  is  not 
a  valid  objection,  where  the  summon* 
was  dated  at  J^eto  York.  The  date  is  a 
part  of  the  summons.  (Id.) 

5.  It  is  sufficient  that  the  copy  summons 
published  is  substantially  a  correct  copy 
ol  the  original.     A  literal   and  exact 
copy  in  every  respect  is  not  requisite. 
The   omission    of  unnecessary    words, 
cannot  vitiate  the  proceedings.     (Id.) 

6.  Where  there  are  twenty  defendants  or 
more,  on  whom  service  of  summon* 
by  publication  is  to  be  made,  a  delay  cf 
four  days  between  the  making  of  the 
order  and  the  deposit  of  the  summons 
and  complaint  in  the  post  office,  is  not 
unreasonable  or  sufficient  to  charge  the 
plaintiff's  attorney  with  dtlay.     (Id.) 

7.  Where  the   action   is  bro.isrht  for  the 
partition  of  real  estate,  in  this  st.tte,  in 
which  some  of  the  defeudunts  uru  ub- 
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eent,  bnt  have  an  actual  interest  and  to 
which  they  are  proper  parties,  the  Code 
does  not  require  it  to  be  shown  that 
these  defendants  are  non-residents.  It 
is  only  necessary  that  it  should  "  appear 
by  affidavit  to  "the  satisfaction  of  the 
court  or  judge,  they  could  not,  after 
due  diligence,  be  fonnd  within  this 
state."  "(Id. 

8.  Where  the  affidavit  states  that  the  de- 
fendants reside  in  another  state,  as  the 
deponent  is  informed  and  believes,  and 
that  "  after  due  and  diligent  search  and 
inquiry  by  this  deponent,  the  said  de- 
fendants named  In  the  body  of  the  affi- 
davit cannot  be  found  in  the  state  of 
New  York,    as    he   is  informed    and 

'verily  believes,"  these  allegations  tend 
to  show  the  fact  required  to  be  shown. 
(Id.) 

9.  It  is  true  they  are  only  stated  on  infor- 
mation and  belief,  but  the   statement 
that  the   defendants  cannot  be  found 
•within  this  state,  is  so  made  after  due 
and  diligent  inquiry  made  by  him.  Such 
inquiries  must  necessarily  be  made  of 
others,  and  tbe  only  evidence  that  can 
be  produced  to  the  court,  must  from 
the  nature  of  the  case,  be  based  on  in- 
formation derived  on  such  inquiries. 
(Id.) 

10.  In  such  case   the  affidavit  must  be 
deemed   sufficient,  as  it  affords  some 
evidence  to  show  that  the  defendants 
could  not  be  found  within  this  state, 
and  as  in  the  language  of  the  Code 
"  that  fact  appeared  by  affidavit  to  the 
satisfaction  of  the  court,"  and  was  suf- 
ficient to  confer  jurisdiction  to  make 
the  order,  and  on  appeal  this  court  is 
not   authorized  to   question   the   suffi- 
ciency of  such  affidavit.     (Id.; 

11.  It  would  unquestionably  have  afford- 
ed more  satisfactory  proof  of  those  facts. 
if  it  had  been  shown  what  measures 
had  been  taken,  and  what  acts  of  dili- 
gence had  been  used,  and  particularly 
what  inquiries  had  been  made,  and  of 
whom,  and  the  means  of  knowledge 
possessed  by  such  persons,  in  relation 
to  the  residence  of  those  defendants, 
and  of  the  practicability  of  a  personal 
service  on  them  tn  this  state ;   so  that 
the  court  or  judge  might  be  able  to  de- 
termine whether  in  fact  due  diligence 
had   been    used;    and  it   may  be   con 
ceded  that  no  order  ought  to  be  made 
without  proof  01  that  character;  although 
it  cannot  be  said  that  ouch  specification 
is     absolutely  necessary,  or  that   the 
affidavit  in  this  case  is  of  no  legal  ef- 
fect.    (  Affirming  S.  C.,  20  How.,  222.) 
(Id.) 

12.  Where  an  estate  in  fee  of  one   undi- 


vided half  of  certain  premises,  and  a 
life  estate  in  the  other  undivided  half 
of  the  same,  with  remainder  over  in 
fee  to  the  heirs  of  the  devisee  of  the 
life  estate,  are  united  in  the  same  per- 
son, who  conveys  the  same  (in  fee)  in 
parcels  from  time  to.  time,  expressly  ex- 
cepting the  prior  from  the  operation  of 
the  subsequent  conveyances ;  upon  ap- 

.  plication,  after  the  decease  of  the  devi- 
see for  life,  of  one  of  the  remainder- 
men of  the  life  estate  for  a  partition  of 
the  estate  according  to  the  terms  of  the 
devise,  effect  will  be  given  to  the  ear- 
lier as  against  the  later  conveyances, 
so  as  to  secure  to  the  holders  under  the 
former,  so  far  as  practicable,  their  titles 
in  fee.  And  where,  in  such  case,  a 

•  partition  is  found  to  be  impracticable, 
and  a  sale  is  decreed,  the  lands  must  be 
sold  in  the  inverse  order  of  alienation, 
and  the  proceeds  of  the  sale  must  be 
distributed  to  the  remaindermen  after 
the  life  estate,  and  their  grantees,  upon 
the  basis  of  the  actual  value  of  the 
whole  premises  (exclusive  of  buildings, 
etc.),  and  not  upon  an'  assumed  equal- 
ity in  the  value  of  the  sold  and  unsold 
portions.  (  Warjield&gt.  Crane,  4  Keyes, 
448.) 

13.  Knowledge  of  all  the  facts  out  of 
which  legal  or  equitable  rights  arise 
in  favor  of  another  is  knowledge  of 
those  rights.  (Id.) 

,14.  Where  the  judgment  and  decree  do 
not  conform  to  the  principles  of  the 
the  decision  rendered  in  the  case,  this 
court  may  order  the  decree  to  be  cor- 
rected and  made  to  conforn)  to  the  de- 
cision as  found  and  affirmed  upon 
appeal,  without  directing  a  new  trial. 
(Id.) 

PARTNERSHIP. 

1.  Relation   and    liabilities  of   partners 
after  dissolution,  &c.     See   Chapman 

agt.  Thomas.   (4  Keyes.  216.) 

2.  Under  a  sale  of  the  entire  undivided 
interest  of   the  vendor,   in  a   certain 
partnership  and  the  properly  thereof. 
in  terms   embracing,  besides  enumer- 
ated articles,  "  all   other  property  and 
valuable  thing  or  things   belonging  to 
said  firm,  of  every  kind   and  nature  ;" 
the   balance  of  a  bank  account  to  the 
credit  of  the  said  firm,  but  unknown  to 
all  of  the  parties  at  the  time  of  the  sale 
and    transfer,    is  to  be    regarded    as 
among  the  properties  subject  to  such 
sale  and  transfer,  and  the  vendee   suc- 
ceeds to  the  rights  therein  of  the  ven- 
dor.    (Cram  agt.  Union  Sank  of  Roch- 
ester, 4  Keyes,  558.) 

3.  A  subsequent  assignment  by  the  firm, 
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of  which  the  vendee,  by  virtue  of  his 
pin-chase  and  agreement,  becomes  a 
member  for  the  benefit  of  creditors, 
passes  to  the  assignee  such  bank  ac- 
count, though  vithout  knowledge  of 
such  account  by  the  parties  ;  and  the 
assignee  may  maintain  an  action 
against  the  bank  to  recover  the  balance 
standing  to  the  credit  of  the  linn. 
(Id.) 

4.  Parol  proof  of  an  inventory  of  the 
assets  of  the  tinn  made  at  th'e  time  of 
the  sale  by  one  partner  of  his  interest 
in  the  partnership  and  property  is  in- 
admissable  to  vary  or  restrict  the  gen- 
eral operation   of  the  written   agree- 
ment.    (I<i.) 

5.  The   written  agreement  of  sale  be- 
tween the  parties  having  expressed  a 
conveyance  of  all  the  interest  of  the 
retiring   member,  (here  is  no  question 
of  fact  to  be  submitted  to  a  jury  as  to 
•what  the  parties  iuter.ted  to  convey, 
and  no  parol  proof  upon  that  point  is 
admissable ;    what  was  the  property 
belonging  to  the  firm  and  conveyed  by 
the  agreement  is  a  question  of  law  for 
the  court.     (Id.) 

6.  The  vendee  braving  agreed  to  assume 
the  vendor's  proportion  of  all  the  ex- 
isting debts  of  the    firm,  his  liability 
cannot  be  limited  to  an  amount  merely 
supposed,  at  the  time,  to  embrace  all 
of  such  debts,  but  is  determined  by  the 
actual  indebtedness,  be  the  same  more 
or  less  than  what  is  understood  to  be 
the  amount  of  such  debts.     (Id.) 

7.  A  joint  note  given  by.  partners   as  in- 
dividuals,   for    money    used    in     the 
partnership  business,  does  not  create  a 
partnership  debt.   DANIELS,  J.,  contra. 
( Turner  agt.  Jaycox,  40  JV.  F.,  470.) 

8.  Where  a  partnership  debt  is  "  settled," 
the  firm  creditor  receiving  one-half  in 
cash  and  the  individual   note  of  one  of 
the  partners  indorsed  by  the  other  for 
the  other  half,  the  debt,"asa  firm  debt, 
is   discharged,   and  on  a    partnership 
accounting  between  the  partners,  the 
maker  of  ^the  note  should  be  credited 
•with  its  amount  as  so   much   paid   by 
him  for  the  lirm.     (Gandolfo  agt.  Ap- 
pleton    40  iV.    Y.  633). 

See  CAUSE  OF  ACTION.     (41  N.  T.) 

9.  The  rule  that  the  creditors  of  a  part- 
nership will  not  be  permitted  to  reach 
the  individual    estate   of    a    deceased 
partner  until  all  the  separate  creditors 
are    satisfied,    applies   only    to    cases 
founded  on  the  relation  of  debtor  and 
creditor,  and  cannot  interfere  with  the 
remedy  against  any  individual,  or  his 
estate  as  a  wrong-doer.     (Morgan  agt. 
Skidmot-e,  55  Barb.,  263.) 


PARTNERS  AND  PARTNERSHIPS, 

1.  To  make  the  executors  of  a  deceased 
partner  liable   personally  as  partners, 
with  the  surviving  partner,  for  debts 
created  for  the  benefit  of  the  firm,  after 
the  decease  of  such  partner,  it  is  nec- 
essary to  show  that  the  executors  vol- 
untarily entered  into  the  partnership 
and    employed    the     testators    assets, 
which  had  come  to  them,  in  the  trade. 
(Richter  agt.  Poppenkusen,  ante,  82.) 

2.  It  is  not  sufficient  that  the  business  is 
carried   on   by    the  surviving  partner 
with  the  assent  and  encouragement  of 
the  executors,   for  it  is  his  right  and 
duty  to  do  so,  without  either.     (Id. ) 

3.  Nor  do  the  executors  incur  any  respon- 
sibility- bv  allowing  the   share  of  the 
capital  of  the  testator  to  remain  in  and 
be  employed  iu  the  business  of  the  par- 
tnership after  his  death,  for  the  benefit 
of  the  cestuitfjue  trust,  when  it  is  done 
in  accordance  with    the   testators  in- 
structions  contained  in  his  will  or  in 
the  partnership  agreement,  but  the  as- 
sets so  directed  to  be  employed  are  lia- 
ble to  make  good  the  debts  contracted 
during  their  employment.     (Id. ) 

4.  In  an  action  against  co-partners  to  re- 
cover a  debt  fraudulently  contracted  by 
one  of  the  partners,  all  the  partners  are 
not  liable  to  arrest.     Only  the  partner 
who  made  the  fraudulentrepresentatiou 
can  be  arrested.  (JONES,  J.,  dissenting.) 
(National  Hank  of  the  Commonwealth, 
agt.  Temple,  ante,  432.) 

5.  Whether,  if  the  action  is  to  recover 
damages  for  Ihefraiid,  all  the  partners 
can  be  arrested  :     Quere  1     (Per  MO- 
NELL.  J.I     (Id.) 

6.  Partnership  credits  can  in  no  case  be 
taken  by  garnishment,  to  pay  the  indi- 
vidual debt  of  one  member  of  t/ie  firm. 
(Harry  agt.  Fisher,  ante,  521 .) 

7.  The   balances  and  credits  due  the  de- 
fendants as  partnership  brokers  in  the 
hands  of  other   brokers,  cannot  be  at- 
tached by  a  creditor  of  the  defendants. 
It  is  only  tangible  property,  such  as  can 
be  reached  and  sold  on  execution  which 
is  subject  to  attachment.     (Id.) 

PATENTS. 

See  CAUSE  OF  ACTION.    (41  JV.  Y.) 
PAYMENT. 

1.  That  is  not  a  voluntary  payment 
which  is  made  without  a  full  knowl- 
edge of  all  the  material  facts,  and  con- 
eti  lutes  no  waiver  of  any  of  the  rights 
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to  which  tlie  party  making  payment 
•was  entitled  before  he  could  be  legally 
charged.  (Lake  agt.  Artisans'  Bank, 
3  Keyes,  27 1>.) 

2.  Giving  a  check  in  payment  of  an  ex- 
isting obligation   does   not   discharge 
the  debt,  unless  the  debt  is  paid.     But 
•where  a  check  is   received  in  pursu- 
ance of  an  agreement  to  take  the  same 
in  payment  of  the  debt,  its  acceptance 
may  "discharge  an  obligor,  whose  ob- 
ligation  was  taken  in   pursuance  of 
such  agreement.     (Turner  agt.  Batik 
ofFox^Lake,  3  Keyes,  425.) 

3.  Non-payment,  as  affecting  validity  of 
conveyance  of    real    property.      (See 
King  agt.  Sleele,  3  Keyet,  450.) 

4.  The  payment  by  the  plaintiffs  of  any 
sum,  winch,  by  the  terms  of  their  con- 
tract, they  were  not  bound  to  pay,  in 
order  to  fully  execute  their  agreement 
•with  the  defendant,  and  which  he  has 
Refused  to  pay,  is  voluntary  upon  their 
part,  and  without  authority  from   the 
party  sought  to  be  charged,  and  im- 
poses upon  him  no  legal  obligation  to 
refund.     (  T/iorp.  agt  Jtoss.   4  Keyes, 
5-16.) 

5.  A  request  to  pay,  or  a  promise  to  re- 
fund, cannot  be  implied  from  a  refusal 
to  pay.     (Id.) 

6.  Where  a  partnership  debt  is  "  settled," 
the  firm  creditor -receiving  one  half  in 
cash  and  the  individual  note  of  one  of 
the  partners  indorsed  by  the  other  for 
the  other  half,  the  debt,  aa  a  firm  debt, 
is   discharged,    on    a    partnership   ac- 
counting  between   the    partners,    the 
maker  of  the  note  should  be  credited 
with  its  amount  as  so  much  paid   by 
him  for  the  firm.     (Gandotfo  agt.  Ap- 
pletun,  (40  N.  Y.,  533.) 

See  CAUSE  OF  ACTION.    (41  N.  Y.) 
MORTGAGE.     (Id.) 
PLEADINGS.    (Id.) 


PENALTY. 

FOR     ENCROACHMENTS     ON    HIGHWAYS. 

See  HIGHWAYS.     (3/f^/es.) 
WHEN  ENTIRE  AND  NOT  SEVERAL,    See 
OFFENSE.    (Id.) 

PERJURY. 

See  SUBORNATION  OF  PERJORT.      (40 
Jf.  Y.) 

PERSONAL  PROPERTY. 

I.  A  delivery  of  property,  to  satisfy  the 
requirements  of  [he  statute  of  frauds, 


must  be  a  delivery  by  the  vendor, 
with  the  intention  of  vesting  the  right 
of  possession  in  the  vendee,  and  there 
must  be  an  actual  acceptance  by  the 
latter,  with  the  intent  of  taking  pos- 
session as  owner.  (Brand  agt.  Focht, 
3  Keyes,  409.) 

2.  When   a  party  is    in    possession  of 
goods  belonging  to  another,  which  he 
is  bound  to  deliver  on  demand,  if  he, 
without    authority  from    the    owner, 
parts  with  that  possession  to  one  who 
refuses  to  deliver  them,  he  is  responsi- 
ble in  detinue  equally  with  the  party 
refusing.     (Dunham  agt.   Troy  Union 
Railroad  Company,  3  Keyes,  543.) 

3.  Property  or  proprietorship  in  ;  wrong- 
ful appropriation  of.     Facts  stated  in 
the  opinion.     (  Burnett  agt.   PLalen  3 
Keyes,  594.)  t 

4.  A  delivery  of  merchandise,  according 
to  the  terms  off  a  contract  of  sale  and 
delivery,  vests  title  in   the   purchaser 
under  the  contract.     ( Hyde  agt.    La- 
throp,  3  Keyes,  597.) 

5.  It  feems,  that  it  is  not  necessary  that 
the  purchaser  should  see  the  merchan- 
dise, or  do  anything  in  regard  to  it,  in 
order  that  this  title  thereto  shall  vest. 
(Id.) 

DEMAND  FOR  RETURN  OF.  See  PRINCI- 
PAL AND  AGENT.  (Id.) 

INSURANCE  INTEREST  IN.  See  INSUR- 
ANCE. (Id.) 

TITLE  TO.    See  BUILDING.    (Id. ) 

TRUSTS  IN.  See  TRUSTS  AND  TRUSTEES. 
(Id.) 

PERPETUITIES. 

See  SUSPENSION  OF  THE  POWER  ox 
ALIENATION.  (41  J\T.  Y.) 

PHOTOGRAPHS. 

As  EVIDENCE.  See  EVIDENCE.  (3  Keyet.) 


PLEADINGS. 

See  AMENDMENT.     (3  Keyex.) 
APPEAL  REVIEW,    (id.) 

1.  Material  facts,  constituting  an  affirma- 
tive defense,  should   be  set  up   in   the 
answer,    that  plaintiffs   may    be     pre- 
pared to  meet  them.     (Mayor   of  Rev 
York   agt.   Brooklyn    Fire     Ins.    Co., 
4  Keyes,  405.) 

2.  Where  a  remedy   ia  sought  by  an  ac- 
tion under  the  Code,  in  the  nature  ot 
what,    under   the 'old    practice,    was 
known   as  a  creditor's  bill,  it  is  necea- 
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sary  for  the  complaint,  to  show,  affirm- 
atively, that  an  honest  attempt  has 
been  made  to  collect  the  debt  by  the 
issue  and  return  of  an  execution 
against  the  judgment,  debtor;  and 
Where  there  were  seveial  defendants 
jointly  lialile  thereon,  that  such  an  .effort 
lias  o'een  made,  and  such  remedy  ex- 
hausted against  all  the  judgment 
debtors.  (  Voorhees  agt.  Howard,  -I 
Keyes,  371.) 

3.  Where  the  complaint  in  such    action 
Bet  forth,  concerning  one  of  such  joint 
debtors,  only  that  he  was  deceased  at 
the  time  of    commencing  this   suit — 
which  was   sufficient  reason   for   not 
making  him  a  defendant  in  the  action, 
it   is  defective,  in  that  it  is  not  incon- 
sistent with  any  averment  therein,  to 
presume  that  he  may  have  been  living 
at  the  time  the  executions  were  issued 
and  returned,  and  may  have  possessed 
personal  property  sufficient  to  satisfy 
the    executions,  or  real    estate   upon 
which  the  judgments  .were  liens,  ade- 
quate to  their  satisfaction.     (Id.) 

flee  also  INSURANCE.    (4  Keyes.) 

AOREEMENT.       (Id.) 

PRACTICE.     (Id.) 

4.  Semite,  that  allegations  in  a  complaint 
as  to  tlie  fiduciary  character  of  the  de- 
fendants in  incurring  tht  liability  sued 
upon,  are  not  traversable,  and  an  an> 
Bwer  admitting  the  debt,  but  denying 
the  fiduciary  character,  is  not  author- 
ized in  our  system.     (  Wood  agt.  Henry, 
40  N.  Y.,  \"M.) 

5.  Where,  in  an  action  by  nn  incorporated 
bank,  the  complaint  contained   no  al- 
legation that  the  plaintiff'  was  a   cor- 
poration, or  entiiled  to  sue  as  such: 

Held,  good  on  demurrer,  interposed  upon 
the  ground's.  1st.  That  it  appeared, 
from  the  pleading,  that  the  plaintiff 
had  not  legal  capacity  to  sue  ;  and  S2d. 
'That  it  did  not  contain  facts  constitut- 
ing a  cause  of  action.  (WOODRUFF 
and  JAMKS.  JJ..  dissenting.  \Piimiix 
Bank  agt.  Donnell,  40  A'.  Y.,  410  ) 

C.  To  sustain  a  demurrer  upon  the  first 
ground,  it.  must  appear  affirmatively 
upon  the  face  of  the  complaint  that  the 
plaintiff  has  not  legal  capacity  to  sue. 
(Id.) 

7.  As  to  the  second  ground,  it  has  no  ap- 
plicability to  the  capacity  of  the  plain- 
tiff to  sue.  It  is  well  taken  only 
where  the  facts,  stated  as  the  cause  oj' 
actiiin,  fail  to  snow  one.  (Id.) 

See  CLOUD  UPON  TITLE.     (Id.) 
FXECUTION.     (Id.) 
PARTIES.     (/rf.J 
PHA.CTICE.    (id.) 


8.  An  equitable  cause  of  action  to  re- 
move as  a  cloud  upon  the   plaintiff's 
title,  a  deed  given   bv   mistake   by   n 
third    party  to   the   defendant,    under 
which,   having  fraudulently  obtained 
possession   by    connivance •  with    the 
plaintiff's  tenant,  he  claims  to  hold  as 
owner;   and  a  claim  to    recover  the 
possession   of   the    premises   may    be 
united  in  the  same  action  and  asserted 
in   the  same  complaint.     (Lattln  agt,. 
McCarty,  41  N.  Y.,  107.) 

9.  Accordingly,    ••vhere    the    complaint 
alleged  that  the  defendant,  having  at 
one  time  held  a  contract  from   C.  for- 
ttye   conveyance  of  certain   premises, 
which  contract  !»•  afterwards  assigned 
to    S.,    and  that  S.,  erroneously   sup- 
posing he  had  obtained  from  the  de- 
fendant a  deed   instead  of  a  mere  as- 
signment of  a  contract,  mortgaged  the 
property    to   F.,    who  foreclosed   and 
bidding  it  in  conveyed  to  the  plaintiff': 
and  that  S.,  in  the  meantime   having 
for  the  purpose  of  completing  his  sup- 
posed title,  paid  up  the  contract  to  C  , 
took  a  deed  from  the  latter  to  the  de- 
fendant and  put  it  on  record  ;  and  that 
the  defendant,  learning  of  the  existence 
of  tiie  deed,  having  bi'ibed  the   plain- 
tiff's tenant,  to   give   him   possession, 
claims   title  under  that   deed   against 
tin:  plaintiff  and  withholds  possession: 

Held,  that  upon  such  allegations  a  prayer 
for  the  recovery  of  the  possession,  and 
that  the  defendant  be  required  to  quit- 
claim to  the  plaintiff,  or  be  forever 
enjoined  and  barred  from  setting  up  or 
asserting  his  pretended  title  under  the 
deed  from  C.  were  properly  united, 
and  that  both  kinds'of  relief  might  be 
obtained  in  the  same  action.  (Id.) 

10.  A  motion  for  judgment  for  the  plain- 
i     tiff,  on  the  ground  of  the  frivolousuesa 

and  falsity  of  the  answer,  must  be 
denied,  irrespective  of  the  sutticiency 
of  the  answer,  where  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.-.  (  Van  Alstyn,e 
agt.  freday,  41  N.  Y.,  174.) 

11.  Where    the    complaint  against  the 
present  commissioners  of  highways  of 
a   town,  merely    alleges   that  G'.,  the 
predecessor  of  the  defendants  as  com- 
missioners of  highways,  had  become 
justly  indebted -to  the  plaintiff  in  a  sum 
named,  for  money  lent  and   advanced 
to  him. .as  such  commissioner,  and  that 
the    plaintiff   took  from   him  a    pro- 
missory note  therefor,  which  is  set  ous 
in  full ;  upon  a  motion  by  the  plaintiff 
for  judgment  upon  such  complaint,  on 
the  ground  of-  the  frivolousness  of  the 
answer  thereto,  put  in   by  the  defend- 
ants : 
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Held,  that  the  insufficiency  of  the  com- 
plaint lo  show  a  cause  of  action  was  a 
conclusive  objection  to  the  granting 
of  eucn  motion.  (HUNT,  Ch.  J.,  and 
MURRAY,  J..  contra.)  (Id,) 

12.  Where    an    administrator,    having 
made  a  contract   with    the    plaintiff, 
engaging  him  to  furnish  gravestones 
for  the  grave  of  the  intestate,  was  sub- 
sequently removed,  and  the  defendant- 
appointed  administrator  in  his  place 

Held,  on  demurrer  to  a  complaint,  alleg- 
ing the  contract  of  the  detendant's 
predecessor  for  the  gravestones,  their 
construction  by  plaintiff,  his  readiness 
to  deliver  them,  and  sufficient  assets  in 
the  hands  of  the  defendant ;  that  it  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  must 
be  sustained.  (MURRAY  and  MASON, 
JJ.,  contra.)  (Ferrin  agt.  Myrick.  41 
N.  Y.,  316.) 

13.  Wherft    the    complaint    alleges    an 
amount  of  indebtedness  of  the  defend- 
ant to  the   plaiutift  for  services  per- 
formed, without  stating  the  value  of 
such   services    nor    their  extent,  but 
claims  that  the  indebtedness  is   "for 
the  balance  remaining  due  after  sun- 
dry payments  made  by  the  defendant," 
and  the  answer  is  merely  a  denial  of 
the  allegations  of  the  complaint: 

Held,  reversing  the  court  below,  that  on 
the  trial,  the  defendant  was  under 
these  pleadings,  entitled  to  prove  pay- 
ments to  the  plaintiff  on  account  of 
the  services  alleged.  ( Quin  agt.  Lloyd. 
41  ST.  Y.,  349.; 

14.  A    mittjoinder  of    parties    plaintiff, 
when  apparent  upon  the  face  of  the 
complaint,  cannot  be  taken  advantage 
of  except  by  demurrer.     (Id.) 

See  DETERMINATION  OE  CLAIMS  TO 
HEAL  PROPERTY.  (Id.) 

PLEA  IN  BAE. 

See  FORMER  ADJUDICATION.  (41  N.  Y.) 
PLEDGE. 

See  BROKERS.    (55JBar6.) 

PLEDGOR  AND  PLEDGEE. 

1.  Where  the  defendants,  stockbrokers, 
at  the  request  of  the  plaintiff,  and  for 
him,  but  in  their  own  names  and  with 
their  own  Junds,  purchased  certain 
stocks,  he  depositing  with  them  a 
"  margin"  of  ten  percent,  which  was 
to  be  "  kept  good,"  and  they  "  carry- 
ing" the  stocks  for  him : 


Held,  fGROVER  and  WOODRUFF,  JJ., 
contra,)  that  the  legal  relation  created 
between  the  parties  by  this  transaction 
was  necessarily  that  of  pledger  and 
pledgees,  the  stock  purchased  being 
the  property  of  the  plaintiff,  and,  in 
effect,  pledged  to  the  defendants  as 
security  for  the  payment  of  the  ad- 
vances made  by  them  in  the  purchase  ; 
and  that  a  sale  of  such  stock  by  them, 
except  upon  judicial  proceedings,  or 
after  a  demand  upon  him  for  the  re- 
payment of  such  advances  and  com- 
missions, and  a  reasonable,  personal 
notice  to  him  of  their  intention  to 
make  such  sale,  in  case  of  default  in 
payment,  specifying  the  time  and 
place  of  sale,  is  a  wrongful  conversion 
by  them  of  the  property  of  the  plain- 
tiff: ( Mark/tamo,  st.  Jaudun.  41  N.  Y.. 
235.) 

Held,  further,  that  in  an  action  by  the 
plaintiff  against  them  for  such  con- 
version, evidence  of  a  usage,  that 
stocks  so  held  ^ight  he  sold  without 
notice  by  the  broker,  whenever,  by 
the  fall  of  the  stock  in  the  market,  the 
"  margin"  or  ten  per  cent,  deposit  wa& 

exhausted,  was  inadmissible,  such 
usage  being  in  direct  variance  with, 
the  settled  rule  of  law  applicable  to 
the  case: 

Held,  further,  that  the  proper  rule  of 
damages  in  such  an  action,  was  the 
highest  market  price  of  the  property 
between  the  time  of*  the  conversion 
and  the  trial.  (GfiOVER  and  WOOD- 
,  JJ.,  contra.)  -(Id.) 


POLICY. 


OF  INSURANCE. 
Keyes.) 


See    INSURANCE.    (3 


PLICE  OFFICER. 
See  EVIDENCE.    (41  N.  Y.) 

POLICY  OF  INSURANCE. 

Ste  INSURANCE.    (41  N.  Y.) 

POWER  OF  SALE. 
See  WILL.    (55J?or&.) 

PRACTICE. 

L.  When  another  application  to  the  court 
and  a  further  order  of  the  court  is  ne- 
cessary to  give  the  parties  the  full  bene- 
fit of  the  judgment  or  decree  of  the 
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court,  such  judgment  or  decree  is  not 
final,  and  is  not  appealable.  (Butler 
agt.  Lee,  3  Keyes,  70.) 

2.  The  provision  of  the  Code  that  a  judg- 
ment reversed  at.  general  term  "  shall 
not  be  deemed  to  have  been   reversed 
on   questions  of  fact,  unless  so  stated 
in  the  judgment  of  reversal,"  does  not 
apply  to  orders  nmde  on  special  motion 
upon    affidavits.     (  Williams  agt.  Her- 
nun,  3  Keyes,  99.) 

3.  An  action  under  the  Code,  to  recover 
possession  of  real   property  and  dam- 
ages for  the  unlawful  detention  of  the 
same,  is  not  an  action  for  injuring  or 
for   wrongfully  taking,   detaining    or 
converting  property  within  the  mean- 
ing of  section   one  hundred  and  sev- 
entv-nine.      (Merritt    agt.   Carpenter, 
3  Keyes,  142.) 

4.  Where,  in   an   action  for  recovering 
possession  of  real  property,  and  dam- 
ages for  the  unlawful  detaining  of  the 
same,  the    plaintiff    is    defeated    and 
judgment  is  entered  against   him,    an 
execution    against   the  body   of    the 
judgment  debtor  cannot  be  issued  upon 
such  judgment.     (Id.) 

5.  If.    on     application    to    amend    the 
answer  to  correspond  with  the  proofs, 
the   plaintiffs  claim  to  have  been  actu- 
ally misled  to  their  prejudice,  and  in- 
sist that  the  cause,  m  case  of  amend- 
ment, shall  go  over,  and  the  court  so 
order,  the   defendant,   on   refusing  to 
amend  on  such  terms,  and   submitting 
to  judgment,  cannot,  on  appeal,  object 
to  the  absence  of  proof  on  the  part,  of 
the  plaintiff  that,  he  was  actually  mis- 
led, nor  to  the  terms  of  the  court  upon 
•which   the  amendment   was  allowed. 
(Griggs  agt.  Howe,  3  Keyes,  166. ) 

6.  No    relief  can    be    administered    in 
equity  where  the  remedies  at  law  are 
adequate  for  the  attainment  of  justice. 
(Mutual  Benefit  Life  Insurance  (70^ agt. 
Supervisor*    of  New    York,    3  Keyes, 

m ) 

7.  Where   an     insurance  company  has 
been  improperly  assessed  ,  they  have 
two  remedies  ut  law — the  assessment 
may    be   rt-viewed  and   corrected    by 
ceriiorari;   or  may  be  stricken    from 
the  roll  by  mandamus.     (Id') 

8.  If  a  party  deems  it  neces-sary  to  have 
a  fact  found  one  way  or  the  other,  he 
must  apply  to   the   supreme  court  to 
compel   such   a  finding.     (Priest  agt. 
Price,  3  Keyes,  i£2.) 

9.  A  refusal  to  find  one  way  or  the  other, 
and  au  exception  to  such  refusal,  pre- 
sents   no  poim   for   review    in  thia 
court.    (Id.) 


10.  Upon  appeal,   where  the  trial  wa» 
had  before  a  jury,  there  is  no  power  in 
this  court,  in  any  event'  to  review  the 
questions     of  jact  ;     nor    does   such 
power  appear  to  reside  in  the  general 
term.    Hence,  where  the  general  term 
was  understood  to  grant  a  new  trial, 
upon  the  ground  that  on  the  trial  be- 
low the  judge  erred  in  denying  a  mo- 
tion for  a  non  suit,  and  in  submitting 
the  case  to  the  jury  who  found  for  the 
plaintiff,  it  was 

Held,  that  the  jury,  having  found  the 
evidence  sufficient  to  support  the 
plaintiff's  claim,  granting  a  new  trial 
upon  the  grounds-  stated  was  overrid- 
ing the  judgment  of  the  jury,  and  ex- 
ceeding the  jurisdiction  of  "the  court, 
and  such  judgment  must  be  reversed. 
(  Parker  agt.  Jervis,  3  Keyes,  2i  1  .) 

11.  An   exception  taken  to  a    non-suit 
may  be  ordered  to   be   heard  in    the 
first  instance   at  the   General    Term. 
(Lake  agt.   Artizaris  Bank.  3  Keyes, 
276.) 

12.  Where  a    plaintiff   was    non-suited 
evidently  upon   a  wrong  issue,  the  evi- 
dence upon    the    real  question    being 
wholly  ignored  by  the  court,  it  was     < 

Held,  that  the  exception  to  such  decision 
was  sufficient  to  enable  the  appellate 
court  to  give  an  opportunity  for  the 
correction  of  the  error,  by  reversing 
the  judgment  and  ordering'a  new  trial. 
(Id.) 

13.  A  claim  of   set-off  was  held  by  the 
judge,  at  the  trial,  to  have  been   set- 
tled, or  to  be  barred  by  the  statute  of 
limitations.    If  dissatisfied  with  such 
assumption,    the    party   should    have 
requested  to  have  that  question  sub- 
mitted to  the  jury.     In  the  absence  of 
such  request,  the  party  will  be  deemed 
to  have  acquiescfed  in  the  assumption 
of  fact  stated   by  the  court,  and   thi» 

?uestion  cannot   be   raised  on  appeal. 
Mallory   agt.    Tioga    Railroad    Co.. 
354.) 

14.  In  an  action  upon  a  check  payable 
to  "  bills   payable  or  order.1'  it  is  suf- 
ficient to  allege  in  the  complaint  that 
the  plaintiff  is  the  holder  and  owner 
of  the  check,  and   that  the  same  waa 
transferred  to  him  for  a  valuable  con- 
sideration.      (Mechanics'    Bank    agt. 
St-aiton,  3  Keyes,  365.) 

15.  The  petitioners  applied  to  the  surro- 
ate for  an  order  to  compel  their  pre- 
ecessor.  as  admiustrator,  to  account 

for  the  funds  received  by  him,  and  to 
pay  the  game  over  to  them.  They 
applied  in  their  character  as  successor* 
of  the  late  admiuisitraors,  uuu,  alaw,  as 
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having  claims  against  the   estate   as 
legatees  : 

Held,  tliat,  as  in  the  former  relation, 
they  could  not  bring  an  action  for  a 
distribution  of  the  estate,  the  proceed 
ing  should  be  treated  as  instituted  in 
their  character  as  legatees  only.  (Clark 
agt.  Ford,  3  Keyes,  370J 

16  But  held,  farther,  that,  as  the  late 
administrator  was  appointed  in  181~, 
and  this  petition  was  not  presented 
until  I860,  the  action  was  barred  by 
the  statute  of  limitations.  (Id.) 

17.  Questions  of  fact  found  by  a  judge 
at  special  term  may  be  reversed  by 
the  supreme  court  on  appeal.     But   it 
the  supreme  court  affirm  the  decision 
of  such  questions,  this  court  cannot  re- 
view them,     i,  Waters    agt.    Green,   3 
Keijef,  385. } 

18.  Where  several  parties  appeal  sepa- 
rately from    a   common  order    of  tiie 
commissioners   of  highways,    but  the 
appeals  are    heard   together,  the   ap- 
pellants are  jointly,  but  not  severally, 
liable  for  the  fees  incurred   upon  the 
bearing,  in   case  the  determination  of 
the  commissioners  is  affirmed  ;  and,  in 
an  action  against  one  only  of  such  ap- 
pellants, for  the  wholeamount  of  such 
fees,  the  non-joinder  of  the  others  is  an 
available  defense.     Whether   a   sepa- 
rate action  against  each  appellant  for 
his   proportion  of  the  fees   could    be 
maintained  :     quere.  '  (Disomvay     agt. 
Wina.it,  3  Keyes,  41>.) 

19.  Where  there  is  evidence  to  support 
the  complaint  in   an   action,    the  case 
should  be  submitted  to  the  jury,  though 
the  evidence  should  be  conflicting.     It 
would  be  error  in  such  case  to  dismiss 
the    complaint.      (Iloicell  agt.   Gould, 
3  Ke;/es,  4:22. ) 

20.  The  defendant  in  an   action  has  the 
right    to  serve    an   amended    answer 
within  twenty  days    after   service  of 
the  original,  and  to   include  therein  a 
new  defense;  and  this  without  regard 
to   the    nature  of  the    defense..    (Mc- 
Queen agt.  Balcock,  3  Keyes,  428.) 

• 

21.  An  order  granting  a  new  trial  can- 
not be  limited  by  a  condition  that  cer- 
tain evidence  shall  be  admitted   upon 
such   trial.       (Jlruce    agt.   Davenport, 
Z  Keyes,  472.) 

22.  On    a  question  of  non-suit,   all    dis- 
puted fart*  are  to  be  decided  in  favor 
of  tiie  plaintiff.     (Cool-  agt.  New  York 
Central  Railroad  Co.,  3  Keyes,  47G.) 

23.  The  commencement  of  an   action  in 
the  maiden  name  of  a  female,  after  her 
marriage,  is  a  misuomei1  merely,  amen- 


able by  the  court,  and  not  a  gronnd 
for  non-suit  upon  the  trial.  The  mis- 
take should  be  met  by  answer.  (Tro- 
ver agt*  Eighth  Avenue  liailroad  Co. , 
3  Keyes,  497.) 

24.  Under  the   provisions  of  the   act  of 
1849,  as  amended  in  1853,   in   relation 
to  suii.s  by  and  against  joint-stock  com- 
panies and  associations,  an  action  can- 
not, be  brought  against  the  individral 
partners  upon  the  judgment  obtained 
against    the    company.      ( Wither/lead 
agt.  Allen.  3  Keyes,  562.) 

25.  In   bringing  an  action    against  the 
individual   partners,  after  a   judgment 
against  the  company,  and   a  return  of 
the  execution  thereon   unsatisfied,  the 
complaint  should  set  forth,  besides  the 
fact  of  judgment  and  failure  to  collect 
bv  execution,  such  facts  as  are  suffici- 
ent to  show  the  original  cause   of  ac- 
tion against  the  company.     (Id.) 

26.  Where,   in    such  action  against  the 
individual  -members  of  the  company, 
the    complaint,   besides    setting    forth 
that  the  defendants   were  such   mem- 
bers, and  the  proceedings  to  judgment 
and  the  return  of  the  execution  unsatis- 
fied, further   alleged,  only   that  "  the 
said  company  became  indebted   to  the 
plaintiff  for  goods   sold  and  delivered 
to  its   officers   and  agents   foi  its  use 
and  benefit,  in  the  sum  of,"  &.C. : 

Held,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action.  It  does  not  allege  an  existing 
indebtedness.  (Id.) 

27.  A  proposition  on  which   a  judge  is 
asked  to  charge,  must  be  good   in  all 
its  parts,  both  as  to  the  law  and  facts, 
or  he  may  refuse  to  give  the  instruc- 
tion  asked  for ;    and  he    may    do   so 
without   qualification.      (  Wriyht    agt. 
Paige,  3  Keyes,  581.) 

28.  The  law  in  this   state,  that  tenants 
in  common  must  all  join  in  an  action 
of  trespass    to   recover   damages    for 
injuries  to  real  estate  held  in  common, 
has  not   been   changed   by  the  Code. 
(De  Ptty  agt.  Strong,  3  Ke]/es,  603.) 

29.  Where  a  defect    of  parties  appears 
upon  the  face  of  a  complaint,  it  can  be 
made  available  to  the  defendant  only 
by  demurrer,  and  not  by  answer  set- 
ting up  the  defect  of  parties  as  a  de- 
fense.    (Id.) 

30.  Where,  in  such   case,  the  demurrer 
is    overruled,   the  only  remedy  is  by 
appeal.     (Id.) 

See  EXCEPTION.     (3  Keyes.) 
COSTS      (Id.) 
ABATEMKNT.    (Id.) 
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ACTION.     (Id  ) 
APPEAL.     (Id.) 
APPEAL  REVIEW.    (Id.) 
CODE  OF  PKOCEDOBE.  .  (Id.) 
COSTS.     (Id. ) 
EVIDENCE     (Id.) 
EXCEPTIONS.    (Id.) 
USUIIY.     (Id.) 

31.  An  action  for  an  accounting  may  be 
joint  as  to  several  plaintiffs,  in  the  mat- 
ter of  requiring  an  account,  while  it  is 
several  as  to  the  judgment  that  shall 
be   awarded    upon    such    accounting. 
( Taylor  agt.  Hoot,  4  Keyes,  335.) 

32.  The  appropriate  form  of  remedy  for 
the  judgment  creditor,  where,  under  a 
fraudulent  foreclosure,   sale  and   con- 
veyance, a  leiral  title   has   been   inter- 
posed, paramount,  under  the  forms  of 
law,  to  his  lieu,  is  by  an   action  to  set 
aside  such  fraudulent  conveyance,  &c. 
(  Warner  :igt.  lilakeman,  4  Keyes,  488.,) 

33.  For  what  constitutes  a,  trustee  of  an 
exrre.-^s  inir-t,   within  the  meaning  «f 
section  113  of  the  Code,  so  as  to  author- 
ize an  action  to  he  brought  by  the  trus- 
tee without-  the  joinder  of  the   bene- 
ficiary of  the   must,   see   statement  (p. 
515),  and  opinion   (p.  52-1).     (Cummins 
agt.  Bartalaw,  4  Keyes,  514.) 

34.  An  appeal  does  not  lie  from  a  decis- 
ion of  the  supreme  court  reversing  the 
decree  of  a  surrogate    admiting  a  will 
to  probate,   and   awarding  an  issue  to 
try  before  a  jury  the   questions  of  fact 
arising  in  tliecH.se.     (Marein  agt.  Mar- 
vin, 4  Keyes,  9.) 

35.  Under   the    Code  of  Procedure,   the 
appeal  from  the   decision  of  the  surro- 
gate is  to  the  supreme  court;  but  there 
is  no  change  in  the  rule  that  the  order 
of  reversal  in  such  case,  when  founded 
upon  questions  of  fact,  is  not  subject  to 
appeal;  for,   first,   such  determination 
and  sending  of  the  case  to  trial  on  the 
issue,  is  not  a   final   determination  of 
the   questions  involved  ;  and,  second, 
the   authority   to     review,    on   appeal 
from  the  ultimate  and  iinal   judgment, 
and  intermediate  order  involving  the 
merits  and    necessarily    affecting   the 
judgment,  does  not   include   the    order 
in  question,  as  this  determines  nothing, 
except  that  the  questions  of  fact   shall 
be  tried  by  a  jury.     (Id.) 

36  Summary  proceedings  to  recover  pos- 
session of  land,  are  *pecial  proceedings 
•within  the  meaning  of  section  11  ot  the 
Code,  anil  an  appeal  to  this  court  from 
the  judgment  of  the  supreme  court  re- 
viewing such  proceedings  is  properly 
taken,  and  is  within  the  jurisdiction  of 
this  comt  to  hear  and  determine.  (Peo- 
ple ugt.  Hoard  man,  4  Keyes,  59.) 


37.  The  cases  of  Matter  of  Dodd,  (27  JV. 
JT.,  632  ;  and  of  The  People,  ex  rel. 
Harvey  et  al.  agt.  Heath,  et  al.  (20  How., 
304,)  which  limit  special  proceedings 
to  those  cases  which  are  litigated  in 
coujts,  thereby  excluding  those  in- 
stituted before  a  judicial  officer  out  ot 
court,  seem  not  to  be  in  accord  with 
the  prevailing  practice  of  the  courts, 
nor  founded  upon  any  solid  basis  of 
reason.  MASON,  J.  (Id.) 

08.  Where  a  party  has  released  all  his 
intlrest  in  a  suit,  he  has  no  right  to 
appeal  from  an  order  or  decree  made 
therein,  which  does  not  prejudice  him, 
although  it  may  be  wrong  as  to  the 
other  .parties.  (  Steele  agt.  White.  2 
Paige,  478  j  Hackley  agt.  Hope,  4  Keyes, 


39.  An  appeal  from  an  order  or  decree, 
brought    by   a  party   who    has  trans- 
ferred and  released  all  his   interest  in 
the  suit,  though  accompanied   by  the 
undertaking  required    l>y   section  335 
of   the   Code,  cannot  operate   to  stay 
the  execution  of  the  judgment  as  be- 
tween other  parties,  who  alone    Are 
affected  by  such  order  or  decree.   (Id.) 

40.  Remedy  by  appeal;  consequences  of 
neglect    to    employ.      (  liarmo>i    agt. 
Lilkauer  4  Keyes,  317.) 

41.  A  defense  cannot  be  made  available 
upon  the  appeal,  that  was  not  brought 
forward  upon  the  trial.     (Hazard  agt. 
Spears,  4  Keyes,  409.) 

42.  The  case  arises  as  follows:    Action 
for  the  recovery  of  money,  say  $'J,000  ; 
attachments  issued  ai.d  property  seized 
to  the  aomunt  of,  say  $,9,000.    Judg- 
ment for  plaintiff  for.  say  $500,  from 
which  plaintiff  appeals  to  the  general 
term.    While  this  appeal  is  still  pending 
and  undetermined,  the  defendant,  with 
an  otter  to   pay  the  judgment  entered 
against  her,   moved,   at  special   term, 
for    a   discharge  •  of   the    attachment, 
which  was  denied  ;    but  an  order  dis- 
charging such  attatclnnent  was  grant- 
ed,  on   appeal    of   defendant,    by  the 
general  term.     From  this  order  of  dis- 
charge, the  plaintiff    appeals  to  thia 
court: 

Held,  that  the  order  of  the  general  term, 
discharging  the  attachment,  while  au 
appeal  from  the  judgment  therein  was 
pending,  .was  an  appealable  order, 
and  subject  to  review  in  this  court. 
(  Wright  agt.  Rowland,  4  Keyes,  165.) 

43.  It  is  not  sufficient  to  justify  a  re- 
versal  of  a  judgment  by   this  court, 
that  the  court,  sitting  as  jurors,  with 
the  same  evidence  before  them,  would 
have  reached  a  different  conclusion,  or 


650 


NEW  YORK  PEACTICE  REPORTS. 


Digest. 


rendered  a  different  Verdict.     (Marvin 
agt.  Marvin,  4  Keyes,  9.) 

44.  Where  the  application  of  a  creditor, 
to  have  the  real  estate  of  an  intestate 
Bold  .for  the  payment  of  his  debts,  is 
opposed  upon  the  ground,  that  certain 

Eroceeds  of  the  personal  estate  have 
een  improperly  applied  by  the  rep- 
resentatives to  satisfy  claims  against 
the  real  property  of  such  intestate, 
without  objection  from  the  creditor,  or 
appeal  on  his  part  from  the  decree 
allowing  such  improper  payment,  the 
fact  of  such  improper  application  of 
the  personal  estate  must  be  made 
clearly  to  appear  from  the  proceedings; 
and  the  rejection  of  the  creditor's  ap- 
plication by  the  surrogate,  upon  the 
ground  stated,  or  upon  the  ground  that 
there  is  a  sufficiency  of  the  personal 
estate,  if  properly  applied;  to  pay  the 
debts,  should  also  be  made  affirma- 
tively to  appear,  in  order  to  bring  the 
point  properly  before  this  court  on  ap- 
peal. (  Tucker  agt.  Tucker,  4  Keyes. 

46.  This  court  cannot  take  cognizance  of 
a  defense  interposed  for  the  first  time 
upon  the  hearing  of  the  appeal.     (Cum- 
mins agt.  Barkalow,  4  Keyes,  514.) 

47.  Where,  in  an  action  for  the  sale  and 
delivery  of  merchandise,  the  essential 
question  relates  to  the  acceptance  by  the 
defendant  of  the  property  in  question, 
and  the  testimony  of  the  plaintiff,    if 
undisputed,   would   not  establish  the 
fact  of  acceptance  by  the  defendant  as 
a  legal  conclusion,  it   is  error  for  the 
court  to  charge,  that,  if  the  jury  credit 
the  testimony  of  the  plaintiff  and   his 
witnesses,  their  verd'ct  must  be  in  his 
favor.    The  jury  should  be  directed  to 
find,  specifically,  whether,  from  all  the 
testimony  in  the  case,  there  was  an  ac- 
ceptance" on  the  part  of  the  defendant. 
(Smith,  agt.  'New    York   Central  R.li. 
Co.,  4  Keyes,  180.) 

48.  The  equitable   interposition   of    the 
court  in  behalf  of  an  aggrieved  party 
must   be   sought  through  other  means 
than  a  proceeding  or  order  plainly  in- 
equitable as    against  another    party. 
(Ifotchkiss  agt.   Clifton   Aair  Cure,    4 
Keyes,  170.) 

49.  An  equitable  tribunal  extends  equit- 
able relief  upon  equitable  principles, 
and  the  party  who  invokes  its  aid  must 
comply  with  the  rules   which  it  has 
established.     {  Voorlwes  agt.  Howard,  4 
Keyes,  371.) 

50.  Where  a  remedy  is  eonght  by  an  ac- 
tion under  the  Code,  in  the  nature  of 
what,    under   the   old     practice,    was 
known  as  a  creditor's  bill,  it  is  iieces 


sary  for  the  complaint  to  show,  affirma- 
tively, that  an  honest  attempt  has  been 
made  to  collect  the  debt  by  the  issuing 
and  return  of  an  execution  against  the 
judgment  debtor :  and  where  there  are 
several  defendants  jointly  liable  there- 
on, that  such  an  effort  has  been  made, 
and  such  remedy  exhaused  against  all 
the  judgment  debtors.  (Id.) 

51.  Hence,  where  the  complaint  in  such 
action  set  forth,  concerning  one  of 
such  joint  debtors,  only  that  he  was 
deceased  at  the  time  of  commencing 
this  suit, — which  was  sufficient  reason 
for  not  making  him  a  defendant  in  the 
action, — it' is  defective,  in  that  it  is  not 
inconsistent  with  any  averment  there- 
in, to  presume  that  he  may  have  been 
living  at  the  time  the  executions  were 
issued  and  returned,  and  may  have 
possessed  personal  property  sufficient 
to  satisfy  the  executions,  or  real  estate 
upon  which  the  judgments  were  liens 
adequate  to  their  satisfaction.  (Id. ) 

5:2.  Where  the  defendant  submits  divers 
requests  to  the  court  to  charge  the 
jury,  and  then  excepts  to  the  charge 
generally  wherein  the  same  differs 
from  anything  contained  in  his  re- 
quests, such  exception  is  unavailing. 
(Kluender  agt.  Lynch.  4  Keyes,  361.,) 

53.  Generally,  exceptions  to  the  refusal 
of  the  judge  to  charge  conclusions  of 
law,  founded  upon  conditions  and  cir- 
cumstances not  warranted   by  the  evi- 
dence in  the  case,  are  bad  and  must  be 
unavailing.     (Id.) 

54.  An   exception   to  the  finding  of  an 
amount  of  dower   interest  due  to  the 
widow  iu  the  surplus  after  foreclosure 
and  sale  of  her  husband's  estate,  with- 
out indicating  in  what  respect  the  same 
was  erroneous,   presents  no  legal  pro- 
position   to    this    court   .for    review. 
(Mattkews  agt.  Duryee,  4  Keyes,  525.) 

55.  In  an  action,  for  accounting,  by  sev- 
eral plaintiffs,  the  judgment    may  be 
several,   though    the   action    is   joint. 
( Taylor  agt.  Moot,  4  Keyes,  335. ) 

56.  The  surrogate  of   a  county  has  no 
jurisdiction  to  hear  and  determine  the 
validity  and  amount  of  a  disputed  de- 
mand against  an   estate,  upon   a  final 
accounting  of  an   executor  or  admini- 
strator.    ( Tucker  agt.  Tucker,  4  Keyes, 
136.) 

57.  For  evidence  of  negligence  in  keep- 
ing railroad  fences  or  gates  in  repair, 
insufficient  to  justify  sending  the  case 
to  the  juiy,  see  opinion  of  MASON,  J. 
(Murray  agt.  New  York  Central  K.It. 
Co.,  4  Keyes,  174.) 

58.  It  would  be  error    for  the   court  to 


NEW  YORK  PRACTICE  REPORTS. 


651 


Digest. 


charge  in  accordance  with  a  revues! 
•which  assumes  as  correct  either  ot  iw  > 
aspects  of  the  case  as  presented  by 
conflicting  testimony.  Which  aspect 
is  tin-  true  one,  is,  in  sncn  case,  prop- 
erly a  question  for  the  jury,  and  their 
judgment  should  not  be  forestalled  by 
an  assumption  that  will  exclude  wholly 
from  their  consideration  one  aspect, 
where  there  is  evidence  to  favor  it. 
(  Watton,  ai<t.  Gray,  4  Keyes,  385.) 

59.  Where  the  evidence  concerning   the 
authority  given   by  the   defendant  to 
purchase  lumber  upon  his  credit,  is  so 
far  conflicting  that  a  jury  might-  with- 
out  violence    to   the   testimony,   find 
either  way  :  and  afterwards  evidence. 
also   conflicting,    is    given    upon   the 
question  of  the  subsequent  ratification 
of  the  part  of  the  defendant,  —  it  would 
be  manifest  error  to  charge  that,  if  the 
defendant  was  not  liable  at  the  time  of 
the   delivery  of  the    lumber,   he  was 
not  liable  afterwards,  as  this  would  be 
taking  from  the  jury  their  proper  office 
to  pass  upon   the  weight  of  evidence 
concerning    the    fact    of    ratification. 
(Id.) 

60.  A  party  having  authorized  an  agent 
to   purchase   lumber  upon  his  credit, 
agreeing  to  pay  for  the  same  upon  an 
order  drawn   by  said  agent,   the  inci- 
dent of  such  order  from  his   agent,  is 
one  that  the  principal  may  waive,  and 
the  question   whether,    by  subsequent 
words  or  acts,  he  did  waive  the   pre- 
sentation of  an  order,  is  one  of  fact  to 
be  submitted  to  the  jury.     (Id.) 

61.  Although  the  evidence  of  malice,  in 
an  action   for  slander  of  property,  be 
not  very  strong,  if  there  be  evidence 
tending  to  such  conclusion,  it  is   pro- 
per to  submit  the  evidence  to  the  jury. 
Like  agt.  McKinstry,  Keyes,  397.) 

62.  Where   the  supreme   court    has  re- 
versed the  decree  of  a  surrogate  and 
awarded   issues  for  trial,  which   trial 
is  had  accordingly,  it  would  seem   that 
a  motion  for  a  new  trial  is  not  properly 
brought  at  specinl  term.     As   it  was 
the  court  in  general  term,  that  ordered 
the  issue,  the  question  whether  a  new 
trial  of  that  issue   shall   be   granted, 
properly  belongs  to  the  general  term, 
and  not   to  a   single  judge  at  special 
term.     WOODKUFF,  J.     (Manin  agt. 

in,  4  Keyes,  9.) 


63.  Where  the  application  based  for  a 
new  trial  in  such  case  is  properly 
brought,  in  so  far  as  it  is  based  upon 
considerations  addressed  to  the  discre- 
tion of  the  court,  or  its  favor,—  as  for 
surprise,  newly  discovered  evidence, 
or  thai  teaaiuuuy  upou  thu  trial  could' 


be  proved  to  be  untrue, — and  not 
upon  the  alleged  errors  of  law,  the 
decision  of  the  court  therein  cauuot  be 
reviewed  here.  (Id.} 

64.  The  futility  of  going  to  the  court  of 
appeals,  as  to  a  jury,  upon  a  question 
of  fact  alone,   is  exemplified  iu   this 
case.     (Id.) 

65.  When  the   court   below  set  aside  a 
verdict  and  grant  a  nevv  trial,  on  the 
ground  that  the  verdict  is  against  evi- 
dence or  is   unsatisfactory,  or  on   the 
ground  of  surprise  or  of  newly  dis- 
covered evidence,  or  for  other  reasons 
resting  in  the  facts  only,  or  in  the  dis- 
cretion of  the  court   to  grant  a  new 
trial,  the  order  is   not   reviewable  in 
this  court  in  any  form,  and  the  order 
granting  a  new  trial  should  state  that 
it  is  granted  upon  questions  of  fact,  or 
in  some  form  it  should  so  clearly  ap- 
pear by  the  record.     (East  River  Dank 
agt.  Kennedy,  4  Keyes,  279. ) 

66.  Where  the  verdict  is  set  aside  and  a 
new  trial  is  ordered  for  errors  in  law, 
this  court  has  jurisdiction  to  review 
the  order,  the  proper  stipulation  being 
given  by  the  appellant  consenting  to 
final  judgment  if  the  order  be  affirmed. 
(Id.)  - 

67.  Where -the  record  does  not  in  some 
form  show  that  the  order  for  a  new 
trial  was  based  upon  questions  of  fact, 
it  must  be  assumed  here  that  the  order 
was  granted   for   errors  in   law  com- 
mitted at  the  trial,  and  if  the  court  find 
no  such  errors  the  order  must  be  re- 
versed.    (Id.) 

68.  Where  the  appeal  is  from  an  order 
refusing  a  new  trial,  questions  of  law 
only  can  arise  on  the  hearing  of  the 
appeal.     (Id.) 

69.  Where  the  judgment  and  decree  in 
the  court  below  do  not  conform  to  the 
principles  of  the  decision  rendered  in 
the  case,  this  court  may  order  the  de- 
cree to  be  corrected  and  made  to  con- 
form to  the    decision    as    found    and 
affirmed  upon  appeal,  without  directing 
a  new    trial.     (  WarAeLd  agt.    Crane. 
4  Keyes,  448.) 

70.  For  state  of  proofs  in  regard  .to  claim 
of  broker  for  commission  on  sale  of 
real  estate  such  as  to  justify  a  non- 
suit. SeeBrigyso.ff.R»we,(±  j£eyes,  424.) 

71.  An   order  given   without  authority 
of  law  must  be  reversed,  regardless  of 
ulterior  rights  of  party  affected.    (Peo- 
ple agt.  Cowles,  4  Keyes,  38.) 

72.  Granting  or  refusing  new  trial ;  what 
an  order  granting  new   trial    should 
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.  (East  River  Sank  agt.  Kennedy, 
4  Keyes,  279.) 

73.  As  will  be  seen  from  the  facts  in  this 
case,  us  staled  in  ilie  opinion,  tiie  con- 
troversy in  this  court,  is  not   between 
the  plaintiff   and  defendants,  but  be- 
tween the  defendants  themselves  (who 
here   sustain    the  n- 1  at  ion   of  the  ap- 
pellant with  regard  to  each   other,)  to 
determine  simply  the  scope  and  effect 
of  an  appeal  by  the  plaintiff  now  pend- 
ing in   the  court  below,  from  a  judg- 
ment affecting  only  the  rights  and  in- 
terests   of   the    defendants,    and    not 
those  of  the  plaintiff.     The  novelty  in 
the  case  is  found  in  the   position  'and 
relation   of  the   parties  to  this  imme- 
diate controversy,  rather  than   in   tha 
principle    enunciated    by    the    court, 
which  :8,  substantially,  that, — 

74.  Where  a.  party  has  released  all  his 
interest  in  a  suit,  he  has   no  right  to 
appeal  from  :tn   order  or  decree  made 
therein,  which  does  not  prejudice  him, 
although  it.  may  be  wrong  as  to  other 
parties,     (b'ieeie  agt.    White,  iJ  Paiiie, 
478.)     Hence,— 

75.  An  appeal  from  an  order  or  decree, 
brought  by   a   party   who   has  trans- 
ferred and  released   all  his  interest  in 
the   suit,  though  accompanied    by  the 
undertaking   required   by  section  335 
of  the    Code,    cannot  operate  to  stay 
the  execution  of  the  judgment  as  be- 
tween   other  parties,    who   alone  are 
affected     by    such    order    or    decree. 
(Hackley  agt.  Hope,  4  Keyes,  124.) 

76.  In  an  action  by  a  judgment  creditor 
to  set   aside   a   fraudulent  foreclosure 
and  sale  of  premies  upon  which  his 
judgment  was  a  lien,  whereby  a  legal 
title,  paramount  to  his  lien,   has   been 
interposed,  ordinarily,  the  proper  and 
adequate    relief   would   be  to  declare 
the  fraudulent  conveyance  void,  thus 
leaving  the  land  subject  to  the  lien  of 
the  plaintiff's  judgment,  and  to  sale 
under  execution,  in  the  usual   course, 
in  satisfaction   thereof.     (  Warner  agt. 
JBlakeman,  4  Keyes,  487.) 

77.  But  where  the  intervening  right  of 
subsequent  buna  fide  purchasers  ren- 
ders such  a  decree  inappropriate,    a» 
being  in   disregard   of  their  title  inno- 
cently acquired,  derived  through   the 
for.ns  of  law,  and  having  the  sanction 
of  the  court  in  its  support,  it   by  no 
means  follows  that  the  plaintiff  is  rem- 
ediless, and    that   the   fraudulent  con- 
veyancer is  thus  to  be  left  to  profit  by 
his  wrong.     (Id.) 

78.  In  such  case,  relief  may  properly  be 
afforded  through  the  appointment  "of  a 


receiver,  to  whom  the  fraudulent  con- 
veyancer shall  account  for  all  moneys 
received  from  sales  to  buna  fde  pur- 
chasers ;  to  whom  he  ahull  assign  any 
mortgages  taken  for  part  of  the  pur- 
chase money  of  such  sales;  and  to 
whom  he  shall  convey  any  of  such  lands 
still  unconveyed,  subject  to  any  con- 
tracts to  convey,  or  otherwise  ;  and  to 
such  receiver  the  dona  fide  mortgagors 
shall  also  account  for  the  balance  re- 
niainining  unpaid  on  such  mortgages, 
and  parties  holding  the  defendant's 
contracts  to  convey  shall  likewise  ac- 
count to  such  receiver  for  the  balance 
due  on  such  contracts,  and  will,  on  the 
payment  thereof,  be  entitled  to  receive 
from  him  deeus  of  conveyance.  (Id.) 

79.  In  effect,  the  fraudulent  conveyancer 

is  thus  made  a  trustee  of  the  judg- 
ment creditor,  and  is  required  to  ac- 
count to  him,  through  his  agent,  the 
receiver,  in  that  capacity.  (Id.) 

80.  Where  a   referee,  under  a  decree  of 
foreclosure,  effects  a  sale  of  premises 
upon  terms  not   authorized    bv  the  de- 
cree, the   reihedy  of  parties  aggrieved 
is  to  be  sought  by   an    order  vacating 
the  sale  and  directing  a  resale  of  the 
premises.     (Hotc/ckiss  agt.  Clifton  Air 
Cure,  4  Keyes,  170.) 

81.  By  appeal ;  neglect  of.     See  Harmon 
ugt.  Isit/iauer.    (4  Keyes,  317.) 

82.  The  appropriate  form  of  remedy  for 
thV judgment  creditor,  where,  under  a 
fraudulent  foreclosure,  sale  and   con- 
veyance, a  legal  title  has  been  inter- 
posed,   paramount,  undei  the  forms  of 
law,  to  Lin  lien,  is  by  an  action  to  set 
aside  such  fraudulent  conveyance,  &c. 
(  Warner  agt.  Ulakenian,  4  Keyes,  487.) 

83.  The  rule  that,  where  a  party  to  an 
action  can  enforce  a  remedy,  but  neg- 
lects  to  do  so,  he  cannot   resort   to  a 
new  and  independent  action  to  accom- 
plish the  same  result,  can  be  invoked 
only  where  the  right   in  question  not 
only  exists,   but   where   there  is   full 
opportunity    to   assert  the  right,    and 
ask  for  the  remedy,  in  an  action  afford- 
ing opportunity  to  present  the  claim, 
and  where  an  issue  is  or  can  be  legiti- 
mately framed  to  try  it.  and   the  court 
has  jurisdiction  both  of  the  parties  and 
of  the  subject  matter.  '  (Matthews  agt. 
Duryee,  4  Keyes,  &2b.) 

84.  This  ifs  one   of  many  actions  by  the 
parties  plaintiffs,  in  their  capacity  as 
receivers  of  the  Columbian   Insurance 
Company,  which  hav;  upon  one  issue 
or  another  been  brought  to  this  court. 
The  case  of  O<tg<jvd  agt.  L/aytin,  decided 
at  the  June  term  18t>7  (3  Keyes,  5:21), 
settled  the  questions  of  the  form  of  the 
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•action,  the  proper  parties,  nnd  the  lia- 
bility of  this  defendant  for  the  amount 
paid  to  dim  :IH  a  dividend  by  the  com- 
pany a('t(M'  insolvency,  leaving  to  be 
determined  only  the  question  of  his 
claim  to  set-otf,  against,  that  liability, 
his  clainiH  against  the  company  for  re- 
turn premiums  on  certain  policies,  and 
damages  for  a  loss  on  »i  policy  of  in- 
surance issued  by  the  company,  and  to 
have  the  balance  found  due  him  paid 
in  full  out  of  the  funds  in  the  re- 
ceiver's hands,  instead  of  sharing  in 
the  distribution  of  the  assets  in  common 
with  other  creditors  : 

Held,  that  the  claims  of  the  defendant 
against  the  company  could  Dot  be  al- 
lowed as  a  86 tort'  against  the  claim  of 
the  receivers  in  this  action,  for  the 
reason,  that  in  this  action  the  receiv- 
ers represent,  not  the  company,  but  the 
creditors,  who  are  the  parties  bene- 
ficially interested;  hence  the  case  is 
not  brought  within  the  statute  in  re- 
lation to  eet-offs ;  nor  within,  the  spirit 
of  the  decisions  cited  to  sustain  the 
defendant's  claim.  ( Osgood  agt.  Oyden, 
.  4  Keyes,  70.) 

85.  Where,  under  an  agreement  between 
several   parties    in  reference   to   busi- 
ness  conducted  by  them,   the   prolits 
were   to   be   divided   into   five    equal 
parts,   two  of    which   should    belong 
jointly  to  certain   of  said   parties,  and 
one  of  the  remaining  three  parts  was 
to  be  paid  to  each  of  the  other  three 
parties  to  fsnch  agreement, — in  an  ac- 
tion   by  these  three  parties  against  the  . 
others  "for  accounting,  it  was 

Held,  that  the  judgment  must,  under  the 
agreement,  award  to  each  of  the  plain- 
tills,  severally,  one  fifth  of  the  ascer- 
tained profits;  and  »a  a  payment  to 
either  plaintiff,  it  made,  would  defeat 
his  claim,  and  still  leave  to  the  otbeia 
a  judgment  for  their  respective  shares, 
so,  a  set  off  or  counter-claim  against 
the  share  of  either  should  have  its 
several  operation  in  like  manner. 
Hence,  where,  in  such  action  a  coun- 
ter-claim was  established  against  one 
of  the  plaintiffs,  the  referee  erred  in 
refusing  to  set  off  the  same  against 
that  plaintiff's  share  of  the  profits  in 
the  judgment  awarded^  and  in  render- 
ing bis  judgment  for  the  entire  three- 
fifths  of  the  profus  as  an  award  to  the 
plainiiil's  jointly.  (  Taylor  agt.  Boot, 
4  Keyes.  3i5.) 

86.  A  judgment  is  a  contract  of  the  high- 
est  nature   known   to   the   law, — and 
actions    upon    judgment    are    actions 
upon    contract.     Tiie    cause    or    con- 
sideration of  the  judgment  is  of  no  im 
portauce,  it  being  merged  iu  tho  judg- 


ment. Hence,  in  an  action  upon  a 
contract,  the  defendant  may,  under 
section  150,  subdivision  2  of  the  Code, 
set  up.  as  a  cpunter-claitn,  a  judgment 
obtained  by  him  against  the  plaintiff  in 
an  action  for  a  tort.  The  original 
cause  of  action  having  disappeared, 
the  judgment  remains  as  a  contract 
between  the  parties.  If  suit  were 
brought  upon  the  judgment.it  would 
be  an  action  upon  a  contract,  and  it  is 
not  the  lesss  so  when  set  up  as  a 
counter-claim.  (Id.) 

87.  An  appeal  from  an  order  or  decree, 
brought  hy   n   party    who    has  trans- 
ferred and  released  all  his  interest  in 
the  suit.,  though  accompanied   by  the 
undertaking   required   by   section   335 
of  the  Code,  cannot  operate  to  stay  the 
execution  of  the  judgment  as  between 
other  parties,  who  alone  are  affected 
by  such  order  or  decree.     (HacJcley  agt. 
H.ope,  4"  Keyes,  123.) 

88.  Where  the  affidavit,   which    is  the 
foundation   for  summary   proceedings 
to  recover  the  possession  of  land,  does 
not  show  that  the  premises  are  situated 
within  the  jurisdiction  of  the  oflicer  be- 
fore whom  the  proceeding  is  instituted, 
it  fails  to  confer  jurisdiction  upon  him, 
and  recitals  put  into  the  summons  will 
not    cure    the    delect.      ( People    age. 
Hoarilman,  4  Keyes,  59.) 

89.  Where  the  service  of  the  summons 
in    these   proceedings  is  sworn  to   as 
being  upon  a  dale  prior  to  that  of  tha 
summons  itself,  the  variance  is  fatal; 
it  is  not  a  mere  clerical  error  that  may 
be   corrected,  for    it   leaves    the    case 
without  any   proof  us   to  the  time  of 
service,  and,  if  accepted,  would  give 
possible  effect  to   an    illegal   service. 
(Id.) 

JO.  The  omission  in  such  affidavit  to 
show  that  the  place  where  the  service 
was  made  upon  the  tenant  was  his  last 
place  of  residence,  is  likewise  fatal  to 
the  validity  of  proceedings  affected  by 
it.  (People  ex  rel.  Simpson  agt.  Plate, 
42  Barb.,  116.)  (Id.) 

91.  In  the  use  of   this  remedy  partie* 
must   be   held   to  kt;ep  strictly  within 
the  pale  of  the  law,  and  conform  their 
proceedings  strictly  to  the  demands  of 
the  statute,  if  they  expect  to  have  their 
proceedings  sustained.     (Id.) 

92.  The   surrogate   of  a  county  has  no 
jurisdiction  to  hear  and  determine  the 
validity  and  amount  of  a  disputed  de- 
mand "against  an  estate,  upon  a  final 
accounting  of  an  executor  or  adminis- 
trator.    (Tucker  agt.  Tucker,  4  Kti/es, 
136.) 
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93.  The  provison  of  the  Revised  Statutes, 
(3  R.   S.,   181,  $  7-2,  5tk  ed.,)  giving  to 
the'  final  decree  of  a  surrogate,  upon 
the  final  settlement  of  the  account,  &c., 
the  same  force  and  effect  as  the  decree 
or  judgment   of   any   other   court   of 
competent  jurisdiction,  applies  only  to 
&  decree  and  judgment  made  accord- 
ing to  law,  and  within  the  jurisdiction, 
of  the  surrogate,  and  not  to  a  decree 
or  judgment   where  that   officer    has 
plainly  exceeded  his  authority.     (Id.) 

94.  It  would  seem,  from  the  facts  in  this 
case,   and   the    determination  of    the 
court  thereon,  that,  where  a  claim  is 
presented  to  the  administrator,  and  the 
same  is  not  allowed,  but  its  validity  is 
Questioned    by    him,    and,    upon    the 
final  accounting  before  the  surrogate, 
the    claim    is    presented    before    that 
officer,  with  evidence  in   its   support, 
and  its  allowance  is  opposed    by  th« 
administrator,  it  cannot  be  held  to  be 
a  liquidated  and   undisputed  damand 
against  the  estate,  but  becomes  a  dis- 
puted claim  within  the  meaning  of  the 
statute  in  reference  thereto.     (Id.) 

95.  A  claim  against  an  estate  does  not 
become  a   liquidated  and   undisputed 
claim,  by  virtue  of  the  neglect  of  the 
administrator   to   refer    the    same    as 
authorized  by  the  statute,  (2  B.  S.,  88. 
$  36;   nor  can  the  administrator  or  ex- 
ecutor of  an  estate  be  permitted  to  as- 
sume or  to  occupy  the  equivocal  pos- 
ition of  neither  admitting  no,"  rejecting 
a  claim,  so  as  to  give   the  surrogate 
jurisdiction  of  it,  under  section  seventy- 
one,  of   2   Revised  Statutes,  96.      In 
other  words,  it  would   seem,  that    a 
claim  is  rejected  or  disputed   by   iiot 
being  allowed.     (Id.) 

?6.  Where  a  claim,  not  allowed  by  the 
administrator,  is  presented  to  the  sur- 
rogate upon  the  final  accounting,  be- 
fore whom  the  administrator  and  all 
the  parties  in  interest  duly  appear  and 
consent  to,  and  take  part  in,  the  pro- 
ceedings submitting  the  matter  to  his 
adjudication,  such  proceedings  cannot 
be  upheld  upon  the  ground  that  it  was 
an  arbitration,  binding  upon  tiie  parties 
present  and  participating  in  it;  for, 
being  invalid  as  to  the  administrator, 
who  has  no  power  to  arbitrate,  it 
could  not  be  obligatory  upon  the 
others;  it  is  simply  the  proceeding  of 
the  court  acting  beyond  its  jurisdiction, 
assuming  unauthorized  powers,  and 
making  a  judicial  determination  void 
and  nugatory  npou  its  face.  (Id.) 

97.  Where  the  application  of  a  creditor, 
to  have  the  real  estate  of  an  intestate 
Bold  tor  the  payment  of  his  debts,  is 
opposed  upon  the  ground,  that  certain 


proceeds  of  the  personal  estate  have 
been  improperly  applied  by  the  rep- 
resentatives to  satisfy  claims  against 
the  real  property  of  such  intestate, 
without  objection  from  the  creditor,  or 
any  appeal  on  his  part  from  the  decree 
allowing  such  improper  payment,  the 
fact  of  such  improper  application  of 
the  personal  estate  must  be  made 
clearly  to  appear  from  the  proceed  ings; 
and  the  rejection  of  the  creditor's  ap- 
plication by  the  surrogate,  upon  the 
ground  stated,  or,  upon  the  ground 
that  there  is  a  sufficiency  of  the  per- 
sonal estate,  it'  properly  applied,  to  pay 
the  debts,  should  also  be  made  affirma- 
tive to  appear,  in  order  to  bring  the 
point  properly  before  this  court  on  ap- 
peal. (Id.) 

98  Where,  after  an  undertaking  in  the 
usual  form  to  stay  execution  upon  an 
appeal,  the  law  was  amended  (laws  of 
1358,  ch.,  306,  §  11  subd.,  6^  authoriz- 
ing the  court  of  appeals  in  its  discre- 
tion, to  allow  ten  per  cent,  damages 
for  delay,  and,  upon  the  affirmance  «f 
the  judgment  in  such,  case,  the  court 
did  make-  an  allowance  of  five  per' 
per  cent,  for  the  delay  : 

Held,  that  the  sureties  were  not  dis- 
charged from  their  liability  by  reason 
of  this  statutory  increase  in  the  amount 
of  the  damages  that  might  be  awarded 
on  affirmance  of  the  judgment.  If  it 
•were  true,  that  an  amendment  in- 
creasing the  damages  that  might  be 
allowed  could  only  operate  prospect- 
ively,  and  the  cases  thereafter  brought 
on  appeal,  the  allowance  of  the  statu- 
tory increase  in  a  case  pending  at  the 
time  of  the  passage  of  the  amendment, 
though  an  error,  would  not  discharge 
the  sureties  from  their  liability,  but 
Would  be  the  ground  for  a  motion  to 
correct  the  erroneous  judgment,  and 
such  motion  could  be  made  only  in  the 
original  cause,  according  to  the  prac- 
tice in  this  state,  and  the  question 
cannot  be  raised  by  the  sureties  in  an 
action  against  them  upon  their  under- 
taking. (Homer  agt.  £/yn<,an,  4  Keyes.t 

99.  The  claim  that  the  verdict  of  tbe 
jury  upon  issues  awarded  by  the  court 
for  trial  concerning  a  will,  is  not  con- 
trolling, and 'that  like  an  ordinary 
feigned  issue  out  of  chancery,  its 
office  and  purpose  is  to  assist  the  con- 
science of  the  court,  which  may, 
nevertheless,  on  the  coming  in  of  the 
verdict,  look  into  the  evidence,  and  it 
not  satisfied  with  the  finding,  order  a 
new  trial,  or  may  disregard,  the.  ver- 
dict and  proceed  to  a  determination 
of  the  case  according  to  the  judgment 
of  the  court  itself  upou  all  the  pivot's, 
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— is  not  well  taken,  and  the  statute 
forbids  this  court  to  so  regard  the 
verdict.  (Marvin  agt.  Marvin. 
Keyes,  9.) 

Set  AGREEMENT.     (4  Keyes.) 
SLANDER  OF  TITLE.     ( Id.) 
APPEAL  HEVIEVV.    (Id.) 
FACT  AND  LAW  QUESTIONS.    (Id., 
EVIDENCE.     (Id.) 
WILLS.    ( Id.) 

RAILROAD  COMPANIES.    (Id.) 
FRAUD.     (Id  ) 
PARTITION.     (Id.) 
JUDGMENT.     (Id.) 
FINDINGS  BY  JURY.     (Id.) 
JAIL  LIBERTIES     (Id.-) 
COMMON  CARRIER.    (Id.) 
DOWER.     (Id.) 

100.  In  an  action  commenced  and  tried  by 
the  court  as  an  action   in  equity,  the 
plaintiff'  therein  seeking,  upon  various 
allegations,  equitable  relief  and  equita- 
ble relief  only,  the  court,    finding  that 
the  plaintiff  is  not  entitled  to  any  equi- 
table relief,  cannot,  upon  certain  facts 

.  appearing  upon  the  trial  which  would 
warrant  an  action  bv  the  plaintiff  for 
damages,  but  which  he  has  neither  al- 
leged or  claimed,  assess  or  caused  to  be 
assessed,  such  damages,  and  order 
judgment  therefor  against  the  defend- 
ant. (Bradley  agt.  Aldrick,  40  N.  Y., 
504.) 

101.  Section  275  of  the  Code,  is  intended 
to  relieve  a  plaintiff  from  any  technical 

'objection  that  he  has  not  prayed  for 
precise  relief  to  which  it  may  seem  he 
is  entitled  upon  the  trial ;  but  still  the 
relief  granted  must  be  consistent  with 
the  case  made  by  the  complaint.  (Id.) 

See  APPEAL.    (Id. 
ERROR.    (Id.) 
EXECUTION.    (Id.) 
NEW  TRIAL.    (Id  ) 
PLEADING.     (Id.) 

QUESTIONS   OF   LAW   AND    FACT. 
(Id.) 

102.  Where  the  finding  of  the  referee.,  or 
the  court,   has  no  evidence  to  support 
it,  an  exception  thereto  raises  a  ques- 
tion of  law,  which  will  be   considered 
in  this  court.      (  Weyman  agt.    Childs, 
41  N.  Y.,  159  ; 

103.  Where  a  debtor  is  the  owner  of  se- 
curities, pledged  at  H  bank  as  collater- 
als to  loans,  and  Ihe  sheriff,  with  an  at- 
tachment against  such   debtor,  served 
it  upon  the   bank,  with   a   notice  that 
"  all    property,    effects,  rights,   debts, 
credits  of  the  said  debtor  in  their  pos- 
session or  under  their  control,  would  be 
liable  to  said  attachment,  and  particu- 
larly that  he  attached  the  bank  account 
uud  debt  due  from  the  bauk  to  the  debt- 


or; "  and  subsequently,  on  a  sale  of 
such  securities  by  the  bank,  a  surplus 
resulted  after  paying  their  loan : 

Held,  that  under  this  levy  of  the  attach- 
ment, the  sheriff  could  not  hold  such 
surplus  against  a  receiver  appointed  in 
supplementary  proceedings  on  another 
judgment  against  the  debtor,  the  sher- 
iff's specification,  in  his  notice  to  the 
bank,  not  sufficiently  showing  the  pro- 
erty  levied  upon.  ('DANIELS  and 
JAMES,  JJ.,  contra).  (Clarke,  agt. 
Goodridge,  40  N.  Y.,  2lO.) 

104.  It  seams,  that  where  the  sheriff  has- 
collected  moneys  on  an  execution  issued 
upon  a  judgment   in   favor  of  B.,  he 
could  not,  under  the  Revised  Statutes, 
levy  on    such   moneys  in    his  hands 
and  apply  them  on  an  execution  against 
B.,  received  by  hiip,  until  actually  paid 
over  by  him  to  B.,  and   that  he   could 
not  apply  it  to  the  payment  of  the  ex- 
ecution against  B.,  except  upon   order 
under  section  294  of  the  Code.     MUR- 
RAY, J.      (Baker  agt.    Ketiworthy.  40 
N,  Y.,  215.) 

105.  The  special  term  haue  a  right  to  hear 
and  grant  a  new  trial  upon  a  case  made, 
although  a  judgment  lias  already  been 
entered  upon  the   verdict.      GROVER,- 
MASON,   DANIELS-  and  MURRAY,  JJ. 
(JAMES,  J.,  contra. )     (Folger  agt.  Fitz- 
kugh,  41  JV.   Y.,  228.) 

106.  An  appeal  to  this  court,  from  an  order 
of  the  general  term   of  the   supreme 
court,  affirming  an  order  of  the  special 
term  granting  a  new  trial   upon  a  case 
made  alter  verdict,  on  the  ground  that 
it  is  against  evidence,  though  such  order 
is  granted  after  judgment,  will  be  dis- 

•  missed.     (JAMES,  J.,  dissenting.)    (Id.) 

.07.  An  order  of  the  general  term,  revers- 
ing nn  order  at  special  term,  striking 
out  an  answer,  is  not  appealable  to  this 
court.  It  was  not  previous  to  1869, 
and  the  amendment  of  that  year,  au- 
thorizing an  appeal  from  an  order  stri- 
king out  an  answer,  is  not  applicable. 
(Tabor  agt.  Gardner,  41  N.  Y.,  S>3'2.) 

08.  It  has  been  settled  by  repeated  adju" 
dication,  that  the  last  clause  of  subdi- 
vision four  of  section   eleven,  of  the 
Code,  merely  regulates  the  hearing  of 
appeals,  and   in  no   way   enlarges  the 
right  of  appealt  or  extends  the  juris 
diction  of  thea  court.     (Id.) 

09.  An  appeal  does  not  lie  to  this  court 
from  an  order  of  the  'geueral    term  of 
the  supreme  court,  affirming  an  ordei 
of  the  special  term,  denying  a  motion 
for   reanjustmeut  of  costs.     (People  ex 
rel  Clute  agt.    Board-man,   41  Y.  Y., 
362.) 
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See  ACTIONS  PENDING,    (Id.) 
APPEAL.     (Id.) 

ARREST  OF  JUDGMENT.     (Id.) 
DKTERMINBTION    OF    CLAIMS    TO 
REAL  PROPERTY.    (Id.) 

DiSCONTINANCE   OF   ACTION.      (Id.) 

EVIDENCE.     (Id.) 
JOINDER  OF  ACTION.     (Id.) 
ORDKR  OF  ARREST.    (Id.) 

PARTIES.       (Id.) 

PLEADINGS.    (Id.) 
REMOVAL  OF  CAUSES.    (Id.) 
STATUTE  OF  LIMITATIONS.     (Id.) 
WRIT  OF  EKHOR.    (Id.) 

110.  The  law  provides  but  two  modes  of 
correcting  errors  in  legal  proceedings; 
one   by  motion,  where  r,he  error  is  one 
of  form,  arising  out  of  a  failure  to  con- 
form to  the  settled  rules  of  practice  of 
the  court;  the  other  !>y  appeal,  where 
the   errors    consist  in  the  omission  of 
the  court    itself  to   properly   observe 
and  apply  the  lr.w  affecting  the  rights 
involved  in  controversy,  in  making  its 
adjudication  upon  them.  Per  DANIELS, 
J.     (Lilly  agt.    Itoskrans,  55  Barb., 
202.) 

111.  Where,  in  actions  upon  contracts  for 
the    sale    and   purchase   of  land,   the 
judgments    ascertained    the    amounts 

•  prospectively  to  become  due  to  the 
plaintiffs,  respectively,  for  principal 
and  interest,  at  the  several  times  when 
the  same  were  agreed  lobe  paid  by  the 
defendants,  and  then  directed  that  in 
case  the  same  should  at  those  periods 
remain  unpaid,  then  the  plaintiffs 
should  have  judgments  for  their  re- 
covery, and  executions  for  their  col- 
lection : 

Held,  that  there  was  not  only  nothing 
improper    in    this  disposition  of    the 
cases,  but  that  on  the  contrary  the  cor-* 
rect  practice  relating  to  them  was  pur- 
sued.   (Id.) 

Held,,  also,  that  even  if  the  directions 
contained  in  such  judgments  were  un- 
warranted by  the  law  applicable  to 
such  cases,  the  error  could  not  be 
corrected  by  means  of  an  independent 
action  against  the  plaintiffs  in  such 
judgments,  brought  by  a  stockholder 
in  the  corporation  which  Was  the  de- 
fendant therein.  (Id.) 

1112.  The  doctrine  that  the  court  shall  dis- 
regard any  error  or  defect  in  the 
pleadinirs  or  proceeding*  which  has 
not  affected  the  substantial  rights  of 
the  adverse  party,  and  that  no  judg- 
ment shall  be  reversed  or  affected  by 
reason  of  such  error  or  defect,  is  salu- 
tary and  just,  equally  m  criminal  as  in 
civil  cases.  (Meal  agt.  tke  People,  55 
Barb.,  5ol.) 


113.  Where  a  plaintiff  wishes  to  dispute 
the  facts  alleged  by  the  defendant  and 
assumed  by  the  court,  upon   a  motion 
for  a  non-suit,  it  is   not   necessary,  in 
order  to   present   the   question  on  ap- 
peal, that  the  plaiutiff  should    request 
to   have  the    question,   whether  such 
are  the  facts,   submitted  to  the  jury. 
An  exception  to  the   ruling,  on  a  mo- 
tion for  a  non-suit,  is  sufficient  to  raise 
the  point  of  error  that  the  case  should 
have     been    submitted    to    the    inry. 
(Backman  agt,  Jenks,  55  Barb.,  468.) 

114.  A  judge,  at  the  trial,  may  entertain 
a  motion  for  a  new  trial,  on  his  min- 
utes, either  on  exceptions  or  for  insuf- 
ficient    evidence,     or    for    excessive 
damages.     If    for     either     of    these 
reasons  he  is    satisfied   that  he  erred 
on  the  trial,  it  is  his  duty  to  grant  the 
motion.     (Spats  agt.  Lyons,  55  Barb., 
476.) 

115.  Whatever    would    be    a  sufficient 
ground   for    setting   aside    a    verdict, 
will  justify  an   order  granting    a  mo 
tion  for  a  new  trial.     (Id.) 

116.  If  a  jury  take  a  paper  which  is  given- 
in  evidence  in  the  cause,  with  the  con- 
currence of  the*  judge,  it  is  not  error ; 
that  proceeding  resting  entirely  in  the 
exercise  of  a  sound  discretion  by  him. 
(Kchappner    agt.    The  Second   Avenut 
JSailruad  Company,  55  Barb.,  497.) 

117.  If  the  jury  take'  a  paper  with  the 
concurrence    of    the    judge,    though 
without  the  knowlede  of  the  parties, 
and   although   it  may  not  have  been 
put  in  evidence,  it  is  not  error  if  it 
appear  eilher  that  it  was  not  read   or 
used  by  them ;  or  that,   being  imma- 
terial in  its  character,  it  can  be  seen 
from   an   examination  of    the   whole 
case,  that  it  could  not  have  had  any 
bearing  upon  the  issues,  or  the  result. 
(Id.) 

118.  Where  the  defendants'  counsel,  be- 
fore the   jury  rendered    their  verdict, 
objected  to  its  being  received,  on  the 
ground  that  the  jury  had  sent,  while 
in  their  room,  for  an  annuity  table, 
which  was   sent  to  them  by  the  court 
without  the  consent  of  eilher   of  the 
parties  ;  which  objection  was  insisted 
upon  on  appeal ;  but  no  motion  was 
made  to   set  aside  the  verdict  for  ir- 
regularity : 

Held,  that  the  objection  was  not  presen- 
ted in  an  available  form.  (Id.) 

11S.\  Held,  also,  that  the  defendants' 
counsel  might,  have  requested  the 
indge  to  instruct  the  jury  that  the  an- 
nuity table  should  be  discarded  from 
their  .consideration ;  and  possibly,  if 
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such  a  course  had  been  pursued,  it 
•would  have  appeared  that  the  table, 
though  in  the  possession  of  the  jury, 
w;is  not  in  fact  used  by  them.  (Id.) 

119.  An  exception  will   not  lie  to  the  re- 
fusal of  the  judge  to   charge   as  re- 
quested   where    there    are    no    facts 
proved  upon  which  the  jury  could  le- 
gitimately find    as  desired.      (Benson 
agt.  Berry,  55  Barb.,  620. J 

120.  The  act  of  April  25,  1867,  by  which 
section  268  of  the  Code  of  Procedure 
is  so  amended  as  substantially  and  in 
effect  to  allow  an   appeal   before  final 
judgment,  directly  to  the  general  term, 
from    an    interlocutory    decision     or 
judgment  directing  an   accounting,  or 
further  proceedings   before  final  judg- 
ment, cannot  have,  or  be  regarded  as 
having  a  quasi  ex  post  facto  operation, 
so  as  to  give  the  right  to  make  the  mo- 
tion for  a  new  trial   allowed   by  such 
act,  ina  case  where  the  interlocutory 
decision  or  judgment  was  made  prior 
to  the  passage  of  that  act.     (Boles  agt. 
Duff,  54  Barb,  580.) 

121.  Where,  in  an  action  fora  tortions 
injury  to  personal  property  owned  by 
partners,   one   of  the   owners   is  not 
joined  as  a  plaintiff,  and  the  defendant 
omits    to    avail    himself  of   the   non- 
joinder, by   demurrer  or  answer,  he 
will   be  deemed   to   have   waived  the 
objection,  and  cannot  avail   himself  ot 
it  as  a  ground  of  non-suit.     (  Wells  agt. 
Cone,  55  Barb.,  585. ) 

See  RECEIVER.    (55  Barb.) 

PRESCRIPTION. 
See  HIGHWAYS.     (3  Keyes.) 

PRESUMPTION. 

1.  B.,  as  agent  for  the  defendants,  a 
joint  stock  company,  had  frequently 
indorsed  their  business  paper,  and 
procured  it  to  be  discounted  by  the 
plaintiff,  which  indorsements  the  de- 
fendant had  recognized: 

EM,  that  the  plaintiff,  from  the  facts 
above  stated,  had  a  right  to  presume 
that  the  note,  which  was  the  subject 
of  this  action,  was  liusiness  paper  such 
as  it.  had  been  in  the  habit  of  dis- 
counting for  defendants,  and  the  latter 
are  precluded  from  denying  that  it 
•was  such  business  paper.  (Bank  of 
Avlitrn  agt.  Putnam,  3  Keyes,  343.) 

See  PnoMissonr  NOTE.    (3  Ktyes.) 

VOL.  XXXIX.  < 


PRINCIPAL  AND  AGENT. 

1.  Where  a  party  acts  on  the  statement 
of  an  agent,  that  he  was  authorized  to 
make  an  offer  for  his  principal,  which 
he,  the  agent,  had  no  authority  to  make, 
and  which  t  he  principal  had  not  by  any 
act  of  his  induced  the  party  to  believe 
that  the  agent  had  authority  to   tnak* 
— the  party  relying  on  such  untruthful 
statement,  mus't  look  to  the  agent  only, 
for  indemnity  against  loss  arising  there- 
from.    (Kip  agt.  Howes,  ante,  139.^ 

2.  The  facts  and   circumstances  in  this 
case — a  transaction    in  obtaining  and 
paving  a  loan  of  money,  by,  and  the 
delivery  of  securities  to  the  agent,  held 
to  be  within  the  principles  of  the  above 
proposition.  ( A  pretty  close  case  it  icould 
teem,  as  to  the  sufficiency  of  notice  of  t,'i« 
revocation  of  the  agency,  in  reference  to 
which,  judges  might  'perhaps,   honestly 
differ  in  opinion).     (Id.) 

3.  The  acts  of  the  wife  of  the  mortgagee 
in  conducting  and  managing  the  affaira 
of  her  husband,  and   in   procuring  the 
execution  of  the    assignment   of  the 
mortgage,  are  not  sufficient  to  consti- 
tute her  his  agent  for  that  purpose,  so 
as  to  make  valid  the  assignment ;  for  a 
person  mentally  incapable  of  transac- 
ting business,  cannot  appoint  an  ayrent 
to  transact  it  for  him,   the   act  of  the 
agent  in  such  case  would   be  equally 
void.     (Marvin  agt.  Inylis,  ante,  3~9.) 

4.  A  principal,  adopting  the  acts  of  his 
agent,  ratifies   the  same,  and  thereby 
makes    himself  nnswerab'e    therefor. 
An   appropriation   of  the  fruits  of  an 
unlawful    act  of    the    agent    by   his 
principal,  is  an  unqualified  ratification 
of  such  act.     (Murray  agt.  Bminger, 
ZKeyes,  107.) 

5.  W.,  one  of  the   defendants,  assigned 
to  C.,  the  plaintiff,  a   mortgage  exe- 
cuted by  one   D.  ;    Clarke,  the  other 
defendant,      representing    "  that    the 
mortgage  was  bona  fide,  and  was  well 
secured    and    straight    as    a  string." 
Also,  that  D.  had  a  clear  title  to  tho 
land,  and  this  mortgage  was  the  first 
incumbrance : 

Held,  that  as  Clarke  ncted  as  th«  agent 
of  W..  in  effecting  the  sale  of  the 
mortgage  to  C..  the  principal  WHS 
liable  for  the  fraud  of  the  agent,  al- 
though he  did  not  authorize  the  state- 
ment, or  know  that  it  was  made,  or 
whether  it  was  true  or  false.  (Craiy 
agt.  Ward,  3  Keyes,  387.; 

6.  Besides,  the  judge  charged  correctly, 
that,  if  W.,  knew  of  the  facts  concern- 
ing  the  title,  which,  in  the  exercise  of 
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common  prudence,  were  sufficient  to 
pat  him  on  inquiry  that  would  have 
led  to  a  knowledge  of  the  condition  of 
D.'s  title,  he  was  liable  for  the  mis- 
representations, the  same  as  if  he  had 
actual  knowledge.  (Id.) 

7.  A   specific  authority  to  buy  corn  for 
account  of  the  principal,  does  not  con- 
fer upon  the  agent  authority  to  borrow 
money  to  make    such   purchase  upon 
the  credit  of  the  principal.     (Bank  of 
State  vf  Indiana  agt.  Bugbee,  3  Keyes, 
461.) 

8.  A  demand  upon  the  director  of  a  rail- 
road company,  acting  as  its  agent,  for 
the  return  of  properly  taken  by  his  di- 
rection as   such  agent,  is  sufficient  to 
authorize  the  party  claiming  the  prop- 
eitv  and  making  the  demand,  to  bring 
action  against  the  company  for  its  re- 
covery.   (Dunham  agt.  the  Troy  Union 
Railroad  Co.  3  Keijes,  543.) 

See  HUSBAND  AND  WIFE.    (3  Keyes.) 
INSURANCE.    (Id.) 
PRESUMPTION.    (Id.) 

9.  The  sheriff,  with  the  plaintiff  and  his 
attorney,  being  present  at  the   levy 
under   an   execution,  and   the  former 
having  levied  upon  property  exempt 
from  execution,  the  owner  (execution 
defendant)  desired  him   to  release  it, 
and  was  referred  to  the  plaintiff  (de- 
fendant in  this  action,)  who,  in  turn, 
referred  to  his  attorney,  and  he  ordered 
the  officer  to  keep   possession  of  the 
property.     In   an    action   against    the 
plaintiff  in  that  suit,  for  the  taking  of 
this  property,  it  was 

Held,  that  the  sheriff  is  the  agent  of  the 
plaintiff  in  seizing  the  property,  and 
the  directions  of  plaintiff's  attorney,  in 
his  presence,  are  the  same  as  though 
given  by  plaintiff  himself,  for  he  must 
be  deemed  to  have  sanctioned  and  ap- 
proved them.  (Armstrong  agt.  Dubois, 
4  Keyes,  291.) 

10.  A  party  is  not  liable  upon  his  verbal 
promise  to  accept  and   pay  an  order 
drawn  upon  him  by  another  in  favor 
of  a  third  party  for  the  debt  of  such 
other  party  ;  and  Bueh  third  party  can 
maintain  no  action  against  him  for  his 
refusal  to  fulfill   such    promise ;    but 
where  he  authorized  such  other  party 
to  purchase  lumber  upon  his  credit — 
thus  making  him  his  agent — and  prom- 
ised to  pay  for  the  lumber  upon  being 
presented  with  the  order  of  said  agent 
for  the  price  thereof,  he  is  liable:    for 
he  makes  the  debt  his  own  by  author- 
ising   it   to    be    contracted    upon    his 
credit.     ( Watson  agt.  Gray,  4  Keyes, 
385. ) 


11.  An  agent  is  bound  to  exert  his  care 
and  skill  in  making  as  good  a  bargain 
as  practicable  for  his  principal,  and  he 
cannot  retain  for  himself  any  of  the 
profits  or   advantages  of   a   contract 
made  by  him,  without  the  consent  of 
the  principal,  given  with  a  full  knowl- 
edge   of    all    the    facts.      (Dunlap1*, 
Paler? s   Agency,   32;   following  Moore 
a<rt.  Moore,  1  Seld..  250  ;)  (  Wilsvn  agt. 
Wilton,  4  Keyes,  413.) 

12.  It  being  conceded   that  a  principal 
may  ratify   the  unauthorized  acts  of 
his  agent,   oy  not  objecting  to  or  dis- 
avowing  them,   when    known,    still, 
such  ratification  is  not  to  be  assumed 
from  his  not  making  such  objection  in 
letters  written  to  his  agent  under  an 
erroneous  understanding  of  the  facts 
in  the  ease,  and  of  the  consequences  of 
the  acts  done.     (  Hazard  agt.  Spears,  4 
Keyes,  469.) 

13.  But,  where,  subsequently,  in  a  con- 
versation  between  the  principal  and 
agent,  all  the  facts  are   disclosed   by 
the  latter,  and  the   former  makes  no 
objection,  fails    to   repudiate   the  au- 
thority exercised   by  his  agent,  or  to 
countermand    his    directions   not    yet 
consummated,    there    is    evidence     to 
support  the  finding  by  the  jury  of  a 
ratification  by  the  principal.     (Id.) 

14.  Whether  or  not  it  was  the  intention 
of  the  parties  at  such  interview,  the  one 
to  procure,  and  the  other  to  concede,  a 
ratification,  is  immaterial.     luetutions. 
except  as  manifested  by  the  acis  and 
statements  of  parties,  are  of  no  avail. 
The   principal  was  concluded  by   his 
silence,  whatever  may  have  been  his 
intentions  in  the  premises.     (Id.) 

15.  The  principle  governing  the  case  is 
found  in  Prince  agt.  Clark,  (1  Barn.  & 
Cress.,  185 ;  8  Etig.  Com.  Law,  80.)  and 
it  is  as  follows  :     "The  principal  has 
no  right  to  await  the  fluctuation  of  the 
market,  in  order  to  ascertain  whether 
the  purchase  (or  sale?)  is  likely  to  be 
beneficial.     He  is  bound,  if  he  dissents, 
to  notify  his   determination  within  a 
reasonable  time.     (Id.) 

See  Chapman  agt.  Thomas,  (4  Keyes,  216.) 

HUSBAND   AND   WlFE.      (Id.) 

EECEIVER.    (Id.) 
CORPORATIONS.    (40  N.  Y.) 

16.  To  exempt  a  party  contracting,  from 
personal  liability,  he  must  so  contract 
as  to  bind  those  he  claims  to  represent ; 
and  the  fact,  that  he  describes  himself 
ad  "  trustee  "  in  signing  the  instrument, 
does  not  relieve  him  or  change  the  ef- 
fect   of    his    agreement.      MASON,  J. 
(Pumpelly  agt.  Plielps,  40  N.  Y.,  59.) 


NEW  TORE  PRACTICE  REPORTS. 


659 


Digest. 


Held,  (all  concurring),  no  trust  appearing 
in  the  body  of  the  contract,  nor  that 
the  defendant  was  making  it  for  any 
other,  or  in  any  representative  charac- 
ter, lie  was  personally  liable  upon  it, 
notwithstanding  he  added  to  his  signa- 
ture the  words  ''trustee,  &c."  (Id.} 

17.  It  teems,  an  agent,  to  collect  the  pur- 
chase price  of  a  chattel,  has  no  power 
to  extend  the  time  of  payment  of  the 
balance  upon  receiving  part  payment. 
(Hulc/iinys  agt.  Hunger,  41  N.  Y.,  155.) 

PRINCIPAL  AND  SURETY. 

1.  The  right  of  subrogation  is  recognized 
by  courts  of  law,  as  well  us  by  courts 
of  equity,  and  any  act.  impairing  or  in- 
terfering with  it,  which  would  relieve 
the  surety  from  liability  in  equity,  will 
also  relieve    him  at  law.     (Boyd  agt. 
JdcDonough,  ante,  389.) 

2.  Where  an  accommodation  indorser  up- 
on a  promissory  note,  standing  in  the 
relation  of  surety   to  the  maker,   and 
the  note  is  held  as  collateral   security 
for  the  payment  of  a  judgment  against 
the  maker,   and  a  third  person,   with 
knowledge  of  the  circumstances,  before 
maturity  of  the  note,  steps  hi  and  pays 
and  satisfies  the  judgment,  without  the 
knowledge  or  consent  of  the  iudorser, 
he  is  discharged  from  all  liability  on 
the  note.     (Id.) 

PRISONER. 

See  PRACTICE.     (4  Keyes.) 

PRIVITY  OF  CONTRACT. 
See  BOND.     (41  JV.  Y.) 

PROMISE. 

1.  An  action  may  be  maintained  against 
a  party,  upon  a  promise  made  by  him 
to  a  thira   person,   for   a  valid   con- 
sideration, for  the  benefit  of  the  plain- 
tiff, although  the  latter  was  not  privv 
to  'he  consideration.     (Secor&gl.  .Lord, 
2  Keyes,  525.) 

2.  A  request  to   another,  to  pay,  or  a 
promise  to  refund,  cannot   be   implied 
from  a   refusal   to   pay      (Thorp  agt. 
JRoss,  4  Keyes,  546.) 

PAROL.    See  AGREEMENT.    (4  Keyes.) 

PROMISSORY  NOTES. 

See  BILLS  OP  EXCHANGE  AND  PROMIS- 
SORY NOTES.  (3  Keyes.) 


1.  K.,  as   indorser  upon  the  note  of  B., 
•was  duly  charged  upon  non-payment 
at    maturity.      Suit    commenced    by 
holder  of  the  note  against   B.,  by  re- 
quest of  K.     Before  trial,  B.  proposed 
to  pay  one-half  the   note  and   give  a 
new  note  for  the  balance,  with  stipu- 
lation, that  if  new  note  was  not  paid 
at  maturity,  judgment  in  suit  pending 
might  be  taken  for  the  balance  of  old 
note.    This  done  with  knowledge  and 
consent  of  K..  except  as  to  stipulation, 
of  which  he  denied  knowledge,  though 
present  at  the  time.     Old    note   sur- 
rendered to  B.,  through  inadvertence, 
upon  completion  of  agreement.     Noth- 
ing said  in   any  ot  the    negotiations 
about  releasing'  K.  from  his  liability 
as  indorser  upon  the  old  note.     New 
note  of  B.,  unpaid,  judgment  entered 
in  the   pending  action  as   stipulated, 
and    execution    returned    unsatisfied. 
Thereupon,   action  against   K.  as  iu- 
dorser, &c. : 

Held,  that  there  was  in  the  case  no  evi- 
dence authorizing  the  judge  to  submit 
the  inquiry  to  the  jury,  whether  there 
was  an  agreement  or  intention  to  dis- 
charge the  iudorser.  The  testimony 
of  the  indorser,  that  he  supposed  he 
•was  released,  is  no  evidence  of  the 
fact.  (East  River  Bank  agt.  Ken- 
nedy, 4  Keyes,  279.) 

2.  Action  for  damages  on  breach  of  agree- 
ment to  return  a  paid  or  released  note. 
(Barman  agt.  Lithauer,  4  Keyes,  317.) 

3.  One  who  writes  his   name   upon   the 
back  of  a  non-negotiable  note,  may  be 
held  liable  by  the  holder  as  guarantor 
or  maker,  and  is  not  entitled  to  notice 
of  demand   or  non-payment.     (  Crom- 
well agt.  Hewitt,  40  N.'Y.,  491.) 

4.  Indorsements  before   delivery  to  the 
payee   by   persons  not  parties  to  the 
notes  discussed.     (Id.) 

See  BILLS  OP  EXCHANGE  AND  PROMIS- 
SORY NOTES.    (41  N,  Y.) 
AGREEMENT.    f55  Barb.) 
GUARANTY.  f  (Id.) 
LIMITATIONS,  STAWJTE  OF.    ( Id.) 


PROOF. 

1.  Where  the  competency  of  the  testator 
to  make  a  will   is  estaSlished,  the  bur- 
den of  showing  that  the  will  was  ob- 
tained by  undue  influence  is  upon  the 
party  making  the  allegation.    (Marvin 
agt.  Marvin,  4   Keyet,  9.) 

2.  No  other  proof  is  necessary  to  show- 
that  a  judgment  debtor  did  not  render 
himself  amenable  to  the  process  of  tho 
court,  than  that  an  execution  agaiiitit 
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his  person  was  issued,  and  returned, 
"not  found."  (People  agt.  Dikeman, 
4  Keyes,  93.) 

3.  Absence   of  proof   cannot    be  relied 
upon  to  support  an  allegation  of  negli- 
gence against  a  common  carrier,  whose 
liability  is   limited    by  special   agree- 
ment. "  ( French  agt.  Buffalo,  New  York 
&  Erie  B.  R.  Co.',  4  Keyes,  108.) 

4.  The  presumption  beirtg,  that,  where  a 
town   has  two  commissioners  of  high- 
ways, it,  has  the  entire  number  author- 
ized by  statute,  it  devolves   upon  the 
party  claiming  the  validity  of  the  acts 
of  two,  to  prove  that  the  town  had  no 
more  than    that    number.      (Simmons 
agt.  Sines,  4  Keyes,  153.) 

5.  For  state  of  proofs  in  regard  to  claim 
for  broker's  commission  on  sale  of  real 
estate,  to  justify  non-suit,  see   Briggs 
agt.  Howe,  4  Keyes,  424.) 

PROSPECTIVE  OPERATION  OF  A 
STATUTE. 

1.  The  sureties,  in  an  undertaking  upon 
an  appeal,  enter  into  the  same,  subject 
to   the    power   of   the   legislature   to 
change  the  law  in  respect  to  the  dam- 
ages that  may  be  awarded,   and   are 
bound  by  the  contract  construed  by  the 
law  as  it  exists  at  the  time  when  they 
arc  called  upon  to  perform  it.     (Homer 
agt.  Lijinan,  4  Keyes,  237^. 

2.  Hence,  where,  after  an  undertaking  in 
the    usual     form    to    stay    execution 
upon  an  appeal,  the  law  was  amended 
(Laws  of  1853,  ch.  306,  sec.  11,  subd.  6), 
authorizing  the  court  of  appeals,  in  its 
discretion,  to  allow  ten  per  cent,  dam- 
ages for  delay,  and,  upon  the  affirm- 
ance of  the  judgment  in  such  case,  the 
court  did  make  an  allowance  of  live 
per  cent,  for  the  delay  : 

Held,  that  the  sureties  were  not  dis- 
charged from  their  liability  by  reason 
of  this  statutory  increase  in  the 
amount  of  damages  that  might  be 
awarded  on  affirmance  of  the  judg- 
ment. (Id.) 

3.  This  case  presents  no  analogy  to  those 
in  which    parties  by   their  own   acts 
have    changed  their   contract  to    the 
prejudice   of   the  surety   without   his 
consent.     (Id.) 

PROTEST. 

See  BILLS  OP  EXCHANGE  AND  PROMIS- 
SORY NOTES.  (3  Keyes.) 


PUBLICATION  OF  THE  LAWS. 

1.  Under  the  provisions  of  chapter  280, 
Laws  of  1845,  relative  to  designating 
two  newspapers  in  the  county  to  pub- 
lish the  laws  relating  thereto,  it  is  nec- 
essary to  such  designation,  that  at 
least  three  legal  votes  be  cast ;  and 
where  twenty -four  votes  were  cast, 
only  one  of  which  was  in  form,  aa 
prescribed  by  law: 

Held,  that  that  vote  was  ineffectual  to 
designate  a  pi«per  under  the  law. 
(People  agt.  Hoard  of  Supervisors  of 
Kinys  Co.,  3  Keyes,  630.) 

PUBLIC  POLICY. 

See  SHERIFF.    (41  Jf.  Y.) 

PULTENEY  ESTATE. 

1.  The  provisions  of  the  treaty  of  the 
United  States  with   Great   Britain  in 
1794,  with  reference  to  the  capacity  of 
British    aliens  to   hold    and    convey 
lands   in    this   country   under    it;   the 
law  of  this  state  passed  April  2d,  1798, 
upon  the  game  subject  and  the  applica- 
bility of  such    provisions  and  ot   that 
law  to  the   Puheney  title  in  this  state, 
stated  and  discussed  by  DANIELS,  J. 
(The  People   agt.   Siiyder,  41   JT.    Y., 
397.) 

2.  The  validity  of  the  titles  derived  from 
conveyances  by  the  British  trustees  of 
the  Pulteney  estate  affirmed.     (Id.) 

PURCHASER. 
ACCEPTANCE  BY.    See  SALE   AND  DB- 

LIVERY  ;  PERSONAL  PROPERTY.   (3 

Keyes. ) 
AT  AUCTION.     Ser.  AUCTION.    (Id.) 

AS    TRUSTEES  ;     OF  THE     PROPERTY    IX 

TRUST.    See  TRUSTEES.     (Id.) 
FOR  VALUE.    See  BILLS  OF  EXCHANGE 

AND  PROMISSORY  NOTES;  CONVEYANCE. 

(Id.} 

OF  REAL  PROPERTY  UNDER  FORECLOS- 
URE. See  REAL  PROPERTY.  (Id.) 

1.  Parties  who,  in  good  faith,  have  bid 
upon  property  upon  the  terms  offered 
by  the  referee,  and  made  payment  ac- 
cordingly, cannot  be  compelled  to  pay 
any  sum  in  excess  of  such  bid.  upon 
the  ground  that  such  sum  is  required 
to  make  the  bid  correspond  with  the 
terms  upon  which  alone  the  referee 
was  authorized  to  make  the  sale. 
(Holchkias  agt.  Clifton  Air  Cure,  4 
Keyes,  170.) 

See  SAXE  AND  PURCHASE. 
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QUESTIONS  OF  LAW  AND  FACT. 

See  FACT   AND  LAW.     QUESTIONS   OF. 
(4  Keyes.) 

1.  Where  there  is  no  conflict  in  the  evi- 
dence aa  to  the  circumstances   in  ac- 
tions for  false  imprisonment  and  mal- 
icious   profeecniion,    the   question    of 
probable  cause  or  reasonable  ground 
ot'  mapieion  IK  one  of  law,  and  not  for 
the  jury.     (Burns  agt.  Erben,,  40  N.  Y., 
463.) 

2.  Where  the  facts  are   undisputed,  the 
question  of  what   is    reasonable  dili- 
gence of  the  creditor  (with  reference 
to   the    guarantor    of    collection),   is 
ft  question  of  law  for  the  court:  and 
a  utility  of  prosecution  for  six   months 
after  tiie  debt  has  become  due,  where 
all   the  principals   reside  in  the   mute 
and    can   be   personally  served,  is  not 
reasonable    diligence   and   discharges 
the    guarantor.      (CVaw  agt.    Pari-is, 
40  .V.  JT.,  J81J 

See  EKKOH.     (40  JF.  Y.) 
GUAUANTV.     (Li.) 

PRACTICE.   (4ijv*.  :r.) 


RAILROAD   COMPANIES. 

1.  The    provisions    of   the  forty-fourth 
section  of  the  act  of    1850,  requiring 
railroads  to  maintain  upon  the  .-lies  of 
their  roads,  fences,  with  openings  or 
gates  or  bars  therein,  for  the    use  of 
the  proprietors  of  tiie  adjoining  land, 
is  not   inconsistent    with   any    of  the 
provisions  of  the  special  charter  grant- 
ed to  the  Hudson   River  R.R.  (Jo  ,  in 
184o.     (Stank  agt.  Hudson  Iii,ver  M.It. 
Co.,  3  Keycs.  196. ) 

2.  That  provision   in  said  charter,  per- 
mitting adjoining  landowners  to  main- 
tain gates  or  bars  in  fences  along  their 
road,    irnposeu    no    duty    upon     such 
landowners  to  make  such  openings  in 
such    fences,    and,   consequently,   the 
provisions  of  said  forty-fourth  section 
ot  tiie  act  of  I860,  do  not  conflict  \\uli 
such  provision  in  their  charter.     (Id.) 

3.  The  provisions  of  the  railroad  acts  re- 
quiring the  erection  and  maintenance 
of  suitable  fences,  gates,  &.C.,  is  to  ba 
considered,    among     other    things,    a 
safeguard    for  the    protection    of  the 
lives  of  the  traveling   public,  and    to 
that  extent,  a  police  regulation.     (Id.) 

4.  A  charge,  in  substance,  that  the  ser- 
vants of  a  railroad  company  are  in  the 
line  of  their  duty  and  employment,  in 
helping  the  young  and  intirrn  on  and 
off  the  car,  and   that  the  company  is 
responsible  for  their  negligence  while 


so    doing,   is  not  error.     ( Drew  agt. 
SLxili  Ave.  R.R.  Co.,  3  Keyn,  423  ) 

DlRKCTOR,  AS   AGENT    OF.      See   PRINCI- 
PAL AND  AGENT.     (Id.) 
See  NEGLIGENCE.    (Id. ) 

5.  Section  forty -four  of  the  general  rail- 
road act,  (C!i.  140,  Laws  of  1850,)  re- 
quiring railroad  companies  "to  erect 
and  maintain  fences  on  the  sides  of 
their  road,  of  the  height  and  strength, 
of    a  division  fence,  as   required   by 
law,'°  is  not  a  utility    because  there  it* 
no    statute    defining  the    height    and 
strength  of  division  fences  ;    but  is  to 
be  colistrned  in  the  light  of  the  evident 
purpose  and  intention  of  the  legisla- 
ture, by  this  provision,  to  afford    pro- 
tection to  life-  and  properly,  and  muse 
l>e    understood  to  require   these  com- 
panies to  inclose  their  track   with  sub- 
stantial fences,   suliicient  at  least  to 
turn  cattle  and  horses  that  are  orderly 
and   quiet.      (Tallman   agt.   Syracuse, 
Eiiighamplonrand  New  York,  It. It.  (Jo.t 
4  Keijes,  128.) 

6.  Where,  in  an  action  for  damages  for 
injury  to  cattle  from  a   passing*  train, 
proof  is  given,  that,  for  some  distance 
along  the  track,  there  was  no  fence  at 
all,  the  question  of  the  siilliciency  of 
the  fence  does  not  arise,  and  the  rail- 
road company  cannot  defend  their  en- 
tire omission  of  duty,  upon  the  ground 
that  they  are  not,  informed  as  to  the 
precise    height  and    strength   of    the 
fence,  they  should  make.     (Id.) 

7.  Whenever  the  sufficiency  of  the  fence 
to  meet  the  requirements  of  the  statute 
is  brought  in  question,  it  may  have  to 
be  determined   by  consnltin'g  the  ac- 
tion  of  the  town,  under  the  Revised 
Statutes,  upon  the  subject  of  division 
fences  ;  but  this  cannot  ue  necessary 
where  no  fence  has  been  built.     (Id.) 

8.  The  language  of  the  fifty-sixth  section 
of  the  general  railroad  act,  as  amended 
iu  1 854,  (2  It.   S.  5<A  ed.,   $   5ti,  690,) 
in  the  following  words  ;    "  So  long  as 
such   fences   shall  not  be   made,  and 
when  not  in  good  repair,  such  railroad 
corporation  shall    be   liable  for  dam- 
ages,  which    shall    be   done    by   the 
agents  or  engines  of  such  corporation, 
to  catile,  horses,  &c.,  thereon, '  is  not 
to  be  construed  literally,  so  as  to  ren- 
der a  railroad   corporation   liable  for 
injuries  occasioned  upon  its  road,  a:  a 
time  when   such  fence   is  temporally 
out  of  repair,  without  fault  or  negli- 
gence iu  any  manner,  irnputahle  to  tho 
company.      (  Murray  agt    JVew   York 
Central' R.R.  Co.,  4  Keyes,  174.) 

9.  The  Troy  Union   Railroad  Company 
is  a  torporuUou  of  a  peculiar  character, 
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chartered  by  a  special  act  of  the  legis- 
lature, and  organized   solely  for  the 
purpose    of    constructing    a    railroac 
through  the  city  of  Troy,  for  the  use 
and  benefit  of  the  railroad  companies 
»         running  their  trains  to  and  from  thai 
city.      It  neither  owns  or  runs  any 
engines  or  other  rolling  stock,  nor  has 
the  right  to  operate  the  road,  or  use 
its  track  for  the    usual  purposes  of 
railroad  companies,  viz.,  the  running 
of   engines   and   cars;    and  owns  no 
property  of  any  kind,  being  supported 
'     wholly  by  assessments  on  the  railroad 
companies  for  whose   benefit  the  road 
was  constructed  ;  its  passenger-house 
and  other  property,  rights   and  fran- 
chises, belonging  to  the  different  rail- 
road   companies    entitled    to   use   the 
road.     The  defendants  are  a  corpora- 
tion organized  under  the  general  rail- 
road act,  running  their  trains   to  and 
from  Troy,  and  entitled  by  the  charter 
of  the  Troy  Union  Hailroad  Company 
to  use  the  road,  and  to  exercise,  to  th'e 
exclusion  of  the  Union  Company,  the 
right  or    privilege    of   running  their 
engines  and  cars  thereon.     The  plain- 
tilt' 'B  cow,  which,  in  consequence  of 
the  defendants'   neglect    to   make   or 
maintain  fences,  as    required   by  the 
statute,  had  strayed  from  the  plaintiff's 
laud  on  to  the  track  of  the  Union  Com- 
pany's road,  at  a  place  which  was  in 
the  exclusive    occupation  of  the   de- 
fendants,  and   was  claimed    to   be  a 
mere  continuation  of  its  line  of  road, 
was  there  killed  by  the  defendant's  en- 
gine, through  negligence 

Held,  that  the  defendants  were  liable 
for  the  value  of  the  cow,  the  road 
being  substantially  their  road ;  and 
that  they  were  within  the  equity  and 
spirit  of  the  section  of  the  general  rail- 
road act,  milking  railroad  companies 
liable  for  all  damages  done  to  cattle, 
&c.,  by  their  agents  or  engines,  by 
reason  of  their  neglect  to  make  or 
j  maintain  fences  or  cattle-guards ;  and 
were  subject  to  its  provisions.  (Tracy 
agt.  Tli&  Troy  and  Boston  Railroad 
Company,  55  "jJarb.,  5'<i9.) 

RAILROADS. 

1.  Two  of  the  directors  of  the  Erie  Rail- 
way Company  cannot  sustain  an  action 
against  the  defendants,  part  of  whom 
are  directors  of  said  company,  (the 
company  also  a  defendant)  and  a  part 
are  preferred  stockholders,  to  restrain 
them  from  the  further  prosecution  of 
actions  against  said  company ;  to_  se- 
cure an  accounting  for  the  net  earnings 
for  1868.  and  for  payment  of  a  dividend 
out  of  such  earnings  on  the  preferred 
stock  of  the  company — Because, 


1st,  The  plaintiffs  are  not  the  real 
parties  in  interest — The  company  alone 
could  maintain  such  an  action,  if  maiu- 
tainable. 

2d,  The  defendants  have  no  common 
interest  in  the  subject  matter  of  the  suit 
or  the  relief  demanded. 

3d,  The  plaintiffs,  without  bringing 
across  suit,  could  have  all  the  matters 
they  seek  to  have  determined  in  this 
action,  determined  in  the  action  by  the 
stockholders.  (Gould  agt.  Thompson, 
«nte,  5.) 

2.  Where  the  plaintiff  stands  in  the  rela- 
tion to  the  defendants  (  a  railroad  cor- 
poration and  its  officers)  as  creditor  or 
stockholder  of  the  company,   he  is  au- 
thorized to  bring  his  action  to  compel 
the  officers  of  the  company  to  account 
for  their  management  and  disposition 
of  its  funds  and  property,  and  to  obtain 
their  suspension  and  removal  from  of- 
fice.    (Mamsey  agt.  Gould,  ante,  &2.) 

3.  Where,    in   such    action,  a  motion  ia 
made  to  dismiss  the  complaint,  or  per- 
petually stay  proceedings  therein,  on 
the  ground  that  the  action  is  brought 
in  bad  faith,  and  is  an  attempt  to  per- 
vert and  abuse  the  process  of  the  court 
to  purposes  of  retaliation  and  revenge, 
ana  to  compel  the  defendants  to  cease 
a  litigation  in  which   the  plaintiff  has 
an  adverse  interest,  &.c.,  the  court  has 
no  right  to  look  into  the  plaintiff's  mo- 
tive* in  bringing  the  action.     (Id.) 

4.  Unless  the  court  can  plainly  see  that 
he  has  no  meritorious  cause  of  action, 
or  that  he  is  estopped  from  prosecuting 
it,  his  prosecution   of   it  will   not  be 
deemed  a  perversion   or  abuse  of  the 
process  of  the  court.     This  is  equally 
true  in  a  court  of  equity,  as  in  a  court 
of  law.     (Id.) 

5.  No  cases  can  be  found  where  the  courf  B 
have  perpetually   stayed    proceedings 
as  against  good  faith,  except  where  the 
suits  were  brought  in  violation  of  some 
arrangement  or  understanding  between 
the  par  ties.     (Id.) 

6.  The  ground  that  the    plaintiff  is  not 
now,  and  never  has  been,  a  creditor  of 
the  company,  upon  a  debt  already  due, 
and  that  the  defendants  have,  since  the 
commencement  of  this  suit,  tendered  to 
him  full  payment  of  all   the  demands 
which  he  p'retends   to  hold,  and  that, 
as  a  stockholder,  he  has  no  standing  in 
court  in  such  an  action  is  not  sufficient 
to  defeat  the  plaintiff's    action,   even 
if  it  is  true  that  the  indebtedness  shown 
does  not  make  the   plaintiff  a  creditor 
within  the  meaning  of  the   statute,   or 
that  the  tender  alleged  would  be  effect- 
ual against  him  as  a  creditor.    (Id.) 
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7.  For  the  plaintiff  brings  this  action  on 
his  own  behalf,  and  on   behalf  of  all 
others  having  a  common  interest ;  and 
alleges  that  the  officers  named   as  de- 
fendants control  the  company.  He  may, 
as  A  ttockkolder,  therefore,  maintain  the 
action  for  such  portion  of  the  relief  de- 
manded as*  does  not   depend   upon  the 
statutory  authority  authorizing  visito- 
rial   power  by   a  creditor,  claimed  as 
part  of  his  relief.     ( Id.) 

8.  A  railroad  company  owes  the  duty  to 
its  passeiiqers  of  making  and  maintain- 
ing, at  all  times,  a  suitable  and  safe 
track  for  its  road;  of  furnishing  com- 
fortable and  safe  cars;  of  running  its 
trains  regularly  and  safely;  of  so  ad- 
justing its  time-tables  and  the  passage 
of  its  trains  that  no  injury  will  be  likely 
to  be  caused  thereby  ;  and  it  is  its  duty 
to  furnish  safe  and  ready  passage  way 
to  and   from    its   cars,  "on  either  side 
thereof,  and  between  them  and  its  sta- 
tion buildings,  when  no  notice  to  the 
contrary  is  given,  and  in  all  this  to  ex- 
ercise tlie  higliest  degree  of  ski/l  and  care. 
(Gonzales  nut.  N.  Y.  &  Harlem  K.B. 
Co.,  ante..  407.) 

9.  Its  engineers,  conductors,  and  other 
employees  engaged  on  the  trains  and  in 
employments  directly  connected  there- 
with, are  bound  to  know  the  times  when 
trains  are  liable  to  meet,  or  to  pass  each 
other,  or  to  pass  stations  ;  and  the  duty 
is  devolved  upon  them,  if  trains  are  out 
of  time,  to  be  on  the  look  out  and  give 
seasonable  notice  to  each  other  of  any 
meeting  of  trains  out  of  time  or  place, 
BO  that  accidents  and  injury  to  life  or 
property  may  be  avoided  ;  and  in  re- 
gard to  this  also  they  are  bound  to  exer- 
cise tfie  utmost  care  and  diligence.    (Id.) 

10.  It  is  gross  negligence  in  the  company  so 
to  arrange   its  time-table  that  within 
one  minute  from  the  time  of  passing  an 

accommodation  passenger  train  from  a 
Station  another  train  running  at  the 
rate  of  thirty  or  more  miles  an  hour 
should  pass  the  same  point.  (Id.) 

1.  It  is  also  negligence  in  permitting  an 
express  train,  when  it  is  perceived  from 
it  that  an  accommodation  train  is  at  a 
station  going  in  an  opposite  direction, 
to  continue  on  and  pass  the  station  at 
its  usual  rate  of  speed ;  and  it  is  the 
duty  of  its  conductor  or  engineer,  un- 
der such  circumstances,  to  slack  its 
speed  or  to  stop  before  reaching  the 
station.  (Id.) 

12.  The  omission  of  the  express  train,  in 
such  case,  to  ring  the  bell  or  to  sound 
the  whistle  when  pausing  the  station, 
is  also  negligence.  (Id.) 


13.  So,  too,  it  is  the  duty  of  the  conductor 
of  the  accommodation    train,   in  such 
case,   and   of  the   engineer,  to  know 
whether  that  train  is  out  of  time  :  and 
whether  it  is  probable  that,  the  express 
train  will  pass  the  station  while  their 
train  is  there  ;  and  it  is  their  duty,  nn- 
der  the  circumstances,  to  look  out  for 
the  express  train,  and  to  signal  if  it  is 
near;  and  it  is  also  their  duty  to  sea 
that  the  passengers  should  be  prevented 
from  leaving  the  train  on  the  side  next 
to  the  track  of  the  express  train,  or  at 
least  to  give  them  notice  of  the   ap 
proaching  train,  and  to  request  them 
either  to  sit  still  until  that  train   has 
passed,   or  to    leave   the  train  on  tha 
other  side,  and  the  omission,  to  do  to  it 
negligence.     (Id.) 

14.  While  a  court  can  nonsuit  a  party  in 
an  action  like  this,  where,  by  the  proof, 
ii  ispa'pable  or  patent  that  he  is  negli- 
gent, it  has  no  right  to  draw  inferences 
of  fact  to  be  derived  from  tie  facts  and 
circumstances  proven,  unfavorable  to 
the  plaintiff,  and  upon  such  inferences 
to  decide  the  case.     It  is  the  province 
of  the  juty  to  determine  what  are  the 
inferences  of  fact  to  be  deduced  from 
the  testimony,  to  the  same  extent  that 
it  is  to  decide  the  facts  when  the  evi- 
dence is  conflicting.     (Id.) 

15.  In  regard  to  all  the  obligations  which 
a  railroad  company  assume  towards  * 
passenger,  including  all  which  are  a- 
bove  stated,  the  presumption  of  law  ia 
that  the  company  will   properly  dis- 
charge all  of  them,  and  that  the  passen- 
ger has  a  right  to  rely  upon  and  govern 
his  own  action  accordingly,  unless  he 
is  informed  or  notified  to  the  contrary. 
(Id.) 

16.  Even  if  the  deceased    in  this  case, 
knew  the  time  fixed  for  the  passing  of 
the  two  trains,  he  had  a  right  to  rely 
that  there  would   be  no  danger  in  his 
getting  off  as  he  did,  and  passing  on  the 
crossing  to  the  west  side  of  the  railroad, 
it  being  the  duty  of  the  conductor  of  hi» 
train  to  observe  the  true  railroad  timo 
and  to  give  warning  of  anything  un- 
common, from  which  danger  was  to 
be  feared.     (Id.) 

17.  It  was  not  negligence  in  the  deceased, 
in   assuming  that    the    express  train, 
would  sound  its  whistle  before  reach- 
ing the  station,  as  was  its  usual  cus- 
tom ;   and  as  upon  the  proof,  no  bell 
was  runi,'  or  whistle  sounded,  he  was 
not  negligent  in  assuming  that  the  ex- 
press train  had  not  arrived  and  would 
not  until  long  after  he  could  get  across 
the  road.     The  getting  off  the  train  on 
the  west  side  was  not  negligence  per 
te.    (Id.) 
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18.  It  is  the  duty  of  railroad  companies, 
at  all  times,  so  to  adjust  their  business 
as  to  make  it  safe  for  passengers  (in- 
cluding those  who  are  partially  disa- 
bled in  sight,  hearing,  limbs,  or  phys- 
ical   strength),    on    the    arrival    and 
stoppage  oi' a  train,  tc  pass  between  it 
and  the  depot.     And  that  when,  from 
any  unforeseen  contingency,  it  is  not 
safe,  it  is  the  duty  of  its  employees  to 
know  it  and  take  proper  precautions 
to  prevent  the  passengers  from  expos- 
ing themselves  to  the  danger      That 
the  passengers  have  a  right  to  assume 
that  it  is  sate  for  them  to  do  so  until 
notified  to  the  contrary  and  to  act  ac- 
cordingly.     (Id.) 

19.  That  the  court  below  erred  in  non- 
suiting the   plaintiff,  but  should  have 
submitted  it  to   the  jury,  and  that  the 
evidence  would  have  warranted  a  ver- 
dict for  the  plaintiff.     (Id.) 

20.  The   rommon  law   does  not  impose 
upon  railroad  companies,  while  oper-- 
ating  their  trains  with   due  care  upon 
their  railroad  track,  the  duty  of  warn- 
ing,  by   signals  or  means  other  than 
those  prescribed  by   positive   statute, 
persons  crossing  such  track  that  they 
are  so  managing  their  business,     (liei- 
tiyel  airt.  New   York  Central  Railroad 

Co.,  40  iV.  r;,9.) 

21.  Nor  does  it  require  a  railroad  com- 
pany to   station   a   flagman   at   every 
street  or  road  crossing,  where  a  jury 
may  be  of  the  opinion  that  the  travel 
is  so  great  that  ordinary  prudence  re- 
quires such  precaution,  for  ike  purpose 
of  keeping   travelers  off  such  crossing, 
whf-.n  trains  are  passing  over  it.    (Id.) 

22.  And,  this,  although   an   omission  to 
station  a  flagman  at  a  crossing  where 
the  railroad  company  run  their  trains 
jit  a  greater  rate  of  speed,  or  in  other 
respects  differently  from  what  would 
otherwise  be  permissible  or  consistent 
with  proper  care,  may  be  evidence  of 
negligence  to  go  to  a  jury.     (Id.) 

23.  An   instruction   to   the   jury,    "that 
the  bell,"  when  a  train  is  in   motion, 
"  should    be  rung  under  such   circuin- 
Htauces  as  that  it  may   be  heard,  and 
give  the    requisite   notice,   otherwise 
the  object  of  the  requirement  is  not 
complied   with."   was   erroneous,  and 
tended  to   mislead   the  jury,  railroad 
companies,  while  running  their  trains 
over  crossings,  are  under  no  legal  ob- 
ligations, to  place  or  ring  the   bell  in 
any    other     position    than    upon     the 
low-motive,    as    prescribed    by   statute. 
(  Gri/iiteii  atft.  lYeitf  York  Central  Co., 
40  JV'.  JT.,  31.) 


24.  The  injury  must  be  "solely"  caused 
by  the  negligence  of  the  defendants. 
It  is  not  enough  that  it  should    be 
'•essentially"  so  caused.     (Id.) 

25.  If  the  injured  party,  by  looking  up 
the  track,  in   the  direction  of  the  ap- 
proaching train,  could   have   seen  it, 
in  time  to  avoid  the  injury,  his  omission 
to  do  so  was  negligence,  and  the  re- 
fusal of  the  court,  thus  to  instruct  the 
jury  was  error.  WOODRUFF.  Gnovau, 
JAMES  and,  DAXIELS,  JJ.    (Id.) 

26.  A   railroad  company,  authorized  by 
its  charter  to  construct  and  operate  a 
railroad  between  T.  and  the  state  line 
at  P.,  had  constructed  and  wan  operat- 
ing, such  road.     On  the  line  of  the 
road  was  a  station,  S.,  distant  about,  a 
mile  from  the  village  of  S.    The  rail- 
road  company   hired   one    D.,   for  a 
daily  compensation,  to  run  stages  be- 
tween  the    village  and    the    station, 
carrying  passengers  to  and  from  the 
railroad.    D.  was  supplied  by  the  com- 
pany with,  and  sold  railroad  tickets 
from  S.  station   to  the  various   points 
on  the  railroad,  generally   when   pas- 
sengers arrived  at  the  station,  thongn, 
sometimes,   while   they   were  on    ihu 


stage.  The  pltdutift',  intending  to 
proceed  to  T.  by  the  railroad,  got  on 
board  D.'s  stage,  at  S.  village,  and,  by 


his  direction,  took  his  seat  on  the  out- 
side, the  inside  being  full.  On  its  way 
to  the  station,  the  stage  was  negli- 
gently overturned  and  the  plaintiff 
seriously  injured.  He  had,  at  the  ;itne, 
bought  no  railroad  ticket  In  an  action 
against  the  railroad  company  to  re- 
cover for  these  injuries  : 

Held,  (JAMES,  J  ,  dissenting.)  that  from 
these  facts  a  jury  was  authorized  to 
find,  that  the  plaintiff  had,  at  the  time 
of  the  accident,  become  a  passenger 
for  transportation  by  the  raihoad  com- 
pany to  T.,  and  was  entitled  to  the 
protection  and  care  from  them  due  to 
a  passenger.  (  Hnffett  agt.  Troy  and 
Boston  It. H.  Co,,  40  N.  Y.,  Hi8.) 

Held,  further,  JAMES,  J  ,  dissenting,) 
that  whether  the  contract  by  the  rail- 
road company  to  transport  passengers 
by  stage,  outside  of  their  line,  was 
•ul/ra  vires  or  not,  they  were  liable  for 
the  consequences  of  their  negligent*  iu 
executing  such  contract.  (Jd. 

27.  In  an  action  for  injuries  to  1he  plain- 
tiff caused  by  the  alleged  negligence 
of  the  defendant,  a  railroad  company, 
in  running  its  train  against  the  plain- 
tiff's wagon  at  a  crossing : 

Held,  unanimously,  that  a  refusal  to 
charge  that  the  plaintiff  was  not  re- 
lieved from  the  duty  of  exercising 
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ordinary  prudence  in  approaching  the 
crossing,  by  the  omission  of  the  de- 
fendants to  give  the  required  signal  on 
approaching  such  crossing,  was  error. 
(Baxter  ayt.  Troy  and  Jioston  li.li. 
Co.,  41  N.T.,  M±) 

See  DEATH  FROM  NEGLIGENCE.    (Id.) 
See  NEW  YORK.  (CITY  OF),    (55  Barb.) 


EAPE. 

1.  On  a  trial  of  an   indictment   of  rape, 
although    proof  of  the  fact,  that  the 
prosecutrix  made   complaint  recently 
after  the  commission  of  the  offense,  is 
competent,  yet  evidence  of  the  partic- 
ulars of  such  complaint  are   inadmissi- 
ble on  bebalf  of  tht,  prosecution.  (Bac- 
cio  agt.  Tin  People,  41  N.  Y.,  265  ) 

2.  Accordingly,  when  the  mother  of  the 
prosecutrix  was   permitted  to   testify, 
in  detail,  on  her  direct  examination,  to 
the  statements  of  the  latter,  made  to  her 
of  the  time  mid-manner  of  the  commis- 
sion of  the  o flense  by  the  prisoner: 

Veld,  unanimously,  error.    (Id.) 

3.  Qiifre  — Whethereven  the  fact  of  such 
complaint  having  been  made,  more  than 
three  weeks  after  the    alleged  rape,  is 
competent,  in  the  absence   of  any  ex- 
planation of  so  long  a  delay.     (Id.) 

4.  And  it  seems,  that  the   evidence  of  the 
mother,  that  the   prosecutrix  stated  to 
her,  in  explanation  of  the   omission  to 
make  complaint  sooner,  that   she  was 
deterred  by  threats  of  the  prisaner,  is 
for  uo  purpose  admissible.     (Id.) 

RATIFICATION. 

BY  PRINCIPAL.     See   PRINCIPAL   AND 
AGENT.    (3  Ktyes.) 

1.  It  being  conceded,  that  a  principal 
may   ratify  the   unauthorized   acts   of 
his'agent,  by  not  objecting  to  or  disa- 
vowing them,  when  known,  still,  such 
ratification  is  not.  to  be  assumed   from 
his  not  ranking  anon  objection  in  letters 
•written  to  his  agent    under   an  erro- 
neous understanding  of  the  facts  in  the 
case,  and    of  the  consequences  of  the 
acls  done.       (Hazard    agt.    Speart,   4 
Keyes,  469.) 

2.  But  T"herp,  subsequently,  in  a  con- 
versation between  the   principal   and 
auenr,  all  the  facts  are   disclosed   by 
the  latter,  anil  the   former  makes  no 
objection,  fails  to  repudiate  the  author- 
ity   exercised     by    his    agent  or    to 
countermand    his   directions  not    yet 
consummated,    there   ia    evidence    to 


support  the  finding  by  the  jnrv  ot  a 
ratification  by  the  principal.     (Id.) 

3.  Whether  or  not  it  was  the  intention 
of  the  parties,  at  such  interview,  the 
one  to   procure,  and  the  other  to  con- 
cede, a  ratification  is  immaterial.    In- 
tentions, except  as  manifested   by  the 
acts  and  statements  of  parties,  are  of 
no  avail.    The  principal  was  concluded 
by  hi*    silence,    whatever  may   have 
been  his  intentions    in   the   premises. 
(Id.) 

4.  The  principle  governing  the  case  is 
found  in  Prince  airt.  Clark  (\  Barn    & 
Cres.  185,  8  Eng. 'Com   Law,  80),  and 
is  as  follows:    ''The  principal  has  no 
right  to  wait  the  fluctuation   of   the 
market,  in  order  to  ascertain  whether 
the  purchase  (or   sale  t)  is  likely  to  be 
beneficial.  He  is  bound,  if  he  dissents, 
to  notify  his  determination    within  a 
reasonable  time.)"     (Id.) 

REAL  ESTATE. 

BROKER.    See  REAL  ESTATE  BROKER. 
(4  Keyes.) 

DEFINITION  OF.     See  ESTATES  IN  LAND. 
(Id.) 

LAND  AND  TITLES  UNDER.     (Td.) 
REAL  PROPERTY   AND  TITLES  UN- 
DER.    (Id.) 

VENDOR  AND  VENDEE.     (40  N.  T.) 
EXECUTION.     (Id.) 
STATUTE  OF  FRAUDS.    (Id.) 

REAL  ESTATE  BROKER, 

1.  To  entitle  a  reai  estate  broker  to  re- 
cover commissions  upon  a  sale,  it  must 
appear  that  his  efforts  were  the  pro- 
curing cause  of  the  sale.     (Briygs  agt- 
Howe,  4  Keyes,  4*24.)    . 

2.  When   two  brokers    have  been  em- 
ployed by  an  owner,  and  one  of  them 
in  fact  names   property    to    the    pur- 
chaser, and   the  purchaser  negotiates 
solely  with    him  and   at  his   instance 
with  the  owner,  the  other  broker  is 
not  entitled  to  commissions,   notwith- 
standing  he  casually  learns  that  such 
purchaser  is  considering   the  expedi- 
ency of    making    the    purchase,  and 
therefore   calls  upon   him,    and  urges 
the  purchase,  and  reports  his  name  tc 
the  owner.     (Id.) 

3.  For  state  of  proofs  in  regard  to  claim 
for    broker's    commissions,  to  justify 
non-suit,  see  the  whole  case.     (Id.) 

REAL  PROPERTY. 
1.  A  purchaser  under  a  foreclosure  sal' 
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of  ajuuior  mortgage,  cannot  recover 
possession  against  a  uarty  in  possession, 
who  is  the  owner  of  the  equity  of  re- 
demption of  the  prior  mortgage,  until 
such  equity  has  beru  foreclosed  ;  and 
this,  although  the  defendant  is,  at  the 
time,  barred  by  the  statute  of  limita- 
tions from  bringing  his  suit  to  redeem. 
The  defendant,  in  such  case,  is  in  pos- 
session, with  an  outstanding  legal  title 
to  support  his  possession  ;  and  the  plain- 
tiff's remedy  must  be  by  foreclosure 
and  sale.  (Wells  agt.  Price,  3  Keyes, 
102) 

2.  A  mere  probability  is  not  enough  to 
enable  a  party  to  support  a  claim  to 
premises,  held  by  another  under  a  con- 
veyance from  th'e  same  grantees,  and 
which  unquestionably  embraces  them. 
(Curtis  agt.  Belts,  3  Keyes,  6:26.) 

ACTION  TO    RECOVER     POSSESSION    OF. 

See  PRACTICE.    (Id.) 

TRUSTS  IN.  See  TRUSTS  AND  TRUS- 
TEES. (Id.) 

See  BUILDING,    fid.} 
BROKER.    (Id.) 

AGREEMENT  TO  CONVEY.  See  AGREE- 
MENT, (4  Keyes.) 

CONTRACT   TO     PURCHASE  ;    SPECIFIC 

PERFORMANCE   OF.      See  AGREEMENT. 

(Id.) 

DEED  OF.    See  DEED.     (Id.) 
DEVISE  OF.    See  DEVISE.    (Id.) 
SLANDER   OF  TITLE  TO.    See  SLANDER 

OF  TITLE.       (Id. ) 

TITLE  TO.    See  TITLE,    fid.) 
ESTATES  IN  LAND.    (Id.) 
PARTITION.    (Id.) 
SALE.     (Id.) 
CONDITION.     (41  N.  T.) 
CONDITION  OF  HE-ENTRY.    (Id.) 
DETERMINATION  OF  CLAIMS  TO  REAL 

PROPERTY.     (Id.) 
REMAINDER.    (Id ) 
SUSPENSION  OF  ALIENATION.  (Id.) 
TRUSTS  AND  TRUSTEES.    (Id..) 

REASONABLE  TIME. 

See  BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES.  (41  A".  Y.) 

RECEIPT. 
See  CONSIGNEE.    (55  Barb.) 

RECEIVER. 

1.  A  receiver  is  an  officer  of  the  court, 
and,  as  such,  in  the  absence  of  legisla- 
tion, the  court  has  ilie  authority  to  de- 
termine his  compensation,  and  is  not 
limited  to  that  fixed  by  statute  for  ex- 
ecutors and  guardians.  (Gardiner  agt. 
Tyler,  3  Keyes.  505.) 


See  ACTION.    (Id.) 

PRACTICE.     (4  Keyes.) 

2.  A  receiver  appointed   in  supplemen- 
tary   proceedings  under  the   Code,  is 
thereby  vested  with  the  title  of  all  the 
personal    property   of   the    judgment 
debtor,  whether  in   his  own    hands  or 
in  the   hands  of  others.     GROVER,  J. 
(Bostwick  agt.  Menck,  40  N.  Y.,  383.) 

3.  But  it   is   otherwise    as  to  property 
transferred  or  assigned  by  the  debtor 
in   fraud  of  creditors.      Such   assign- 
ment is  good   against  the   receiver  aa 
merely  the  representative  and  succes- 
sor of  the  judgment  debtor,   and  as 
representative  of  the  creditor,  he  has 
no  greater  right  than  the  creditor  him- 
self, with  reference   to    the   property 
fraudulently  assigned,  which  right  is 
to  avoid  and  set  aside  such  assignment, 
so  far  only  us  it  shall   be   necessary  to 
satisfy  hit  debt  and  costs.     (Id.) 

4.  If  the  same   person   be  appointed  re- 
ceiver in  several  proceedings  for  sev- 
eral creditors,  he  is   then  trustee  for 
them  all,  and  clothed    with   power  to 
set  aside  transfers  fraudulent  as  against 
them,  but  only  to  an  extent  sufficient  to 
satisfy  their  demands.     (Id.) 

5.  Accordingly,   where    a  receiver    ap- 
pointed in  supplementary  proceedings 
after  judgment.,  brought  a  suit  to  set 
aside  an  assignment  by  the  judgment 
debtor,  as  fraudulent  against  creditors: 

Held,  that  his  recovery  against  the  as- 
signee should  be  limited  to  an  amount 
sufficient  to  cover  the  judgment  and 
interest,  together  with  the  costs  of  the 
proceedings,  although  the  assigned 
property  in  the  hands  of  the  latter  wai 
of  much  greater  value.  (Id.) 

6.  It  seems,  that,  if  a  receiver  has  com- 
menced such   an  action  and  is  subse- 
quently appointed  a  receiver  in  another 
proceeding,  to  recover   the   amount  of 
the  second  judgment,  he  must  bring  a 
new  action.    GROVER,  J.     (Id.) 

See  ATTACHMENT.    (41  N'.  Y.) 

7:  When  a  receiver  of  the  property  and 
effects  of  a  corporation  is  appointed, 
and  qualities,  lie  becomes,  by  the  ex- 
press terms  of  the  statute,  a  trustee 
liot  only  for  the  creditor  upon  whose 
application  he  was  appointed,  but  for 
all  the  other  creditors  of  the  corpor- 
ation. (Libby  agt.  Rusekrans,  55 
Barb.,  202.) 

8.  And  where,  upon  the  application  of 
such  receiver,  directions  are  given  by 
the  court,  as  to  the  manner  of  making 
ii  sale  of  the  property  of  the  corpora- 
tion in  hid  hands,  such  directions  can- 
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not  be  :t-s:>ilc-<!.  in  a  collateral  action, 
on  the  ground  that,  they  were  in  effect 
procured  l>y  a. judgment  creditor  of  the 
corporation  who  then  was,  and  still  is, 
a  justice  of  this  court.  (Id.) 

9.  It  does  not  follow,  from  that  circum- 
stance, that  the  creditor  was  not   au- 
thorized to  apply  for  the  order;  or  that 
be  could    not    draw   the    petition   on 
•which  it  was  made,  and  the  order  it- 
self,  either  before  or  after  it  was  di- 
rected to  be  entered.     (Id.) 

10.  Being    a  judgment   creditor  of  the 
corporation  when   the    receiver    was 
appointed,  and  the  receiver   becoming 
a  trustee  for  all  the  creditors,   such 
creditor   is  interested    in  the   subject 
matter  upon  which   the  receiver  is  to 
be  directed,  and  on  which   he  is  to  be 
required  to  proceed.     (Id. ) 

11.  An    order  giving  directions  to   the 
reciver  as  to  the  mode  of  conducting 
the  sale,  iti  such  a  case,  is  not  objec- 
tionable because  it  allows  the  sale  to 
be  made   upon   fourteen  days'  notice 
posted  in  two  public   places  and  pub- 
lished   two  weeks  in    a    newspaper 
published  iu  the  city  of   New  York. 
(Id.) 

12.  If  an  order  directing  the  receiver  as 
to  the  manner  in  which   he  shall  pro- 
ceed in  giving  notice  of,  and   making 
the  sale,  iu  such  a  case,  is  irregular  or 
improvident,  its  correction   should  be 
sought   by  a  motion  before   the  court 
that  made  it.     An  independent  action 
will   not  lie,   for  that    purpose,  even 
though  the  plaintiff  was  not  a  party 
to  the  proceeding  in  which   the  order 
was  made.     Such  an  order  cannot  be 
questioned      in    a    collateral     action 
brought   by  a  stockholder  of  the  cor- 
poration whose  property  is  sold.     (Id.) 

13.  There    is  nothing   to  prevent  such 
stockholder  from  applying  to  the  court 
before  the  proceedings  were  had   by 
motion,  to  set  them  aside,  if  irregular. 
He  is,   by  the   express   terms  of  the 
statute,  a  party  to  the  proceedings,  the 
receiver  being  a  trustee  for  the  stock- 
holders as  well   as  the  creditors,  and 
equally  bound  to  guard  their  interests 
as  he  is  those  of  the  creditors.     (Id.) 

14.  And  if  the  receiver  fails  in   his  duty 
in  that  respect,  or  lends  himself  to  the 
creditors,  to  the  unnecessary  prejudice 
of  the  stockholders,  the   court   before 
which  the  proceedings  are  taken,  upon 
that   being  established,  would    inter- 
vene, on  his  application,  and  set  them 
aside.    (Id ) 

15.  The  primary  object  of  a  sale  of  the 
property  of  a  corporation,   by  a  re- 


ceiver, being  to  satisfy  judgments 
against  it.  the  judgment  creditors  are 
at  liberty  to  bid  upon  and  buy  it ;  and 
that  can  be  done  by  all  together,  or  by 
one  for  the  benefit,  of  all.  Hence,  an 
allegation,  in  a  complaint,  that  prior  to 
such  a  sale,  two  of  the  defendants  who 
were  creditors,  entered  into  some  ar- 
rangement bv  which  they  were  to 
jointly  participate  in  the  property 
which  one  of  them  should  buy  at  the 
sale,  falls  entirely  short  of  supporting 
the  charge  of  fraud  iu  the  procurement 
of  the  order  of  sale  and  the  order  con- 
firming the  receiver's  report  of  sale. 
And  such  allegation  is  not  strength- 
ened by  the  averment  that  this  ar- 
rangement was  observed  by  a  division 
of  the  property  between  the  creditors. 
(Id.) 

16.  Nor  will  tlie  charge  of  fraud  be  sup- 
ported by  an   allegation   in  the  com- 
plaint that  the  defendants,  combining 
together,  and  for  the  purpose  of  se- 
curing to  themselves  tlie  property  of 
the    corporation    by    virtue   of   their 
judgments,  induced  the  receiver  to  ap- 
ply to  the  court,   bv   petition,  for  in- 
structions   as    to    tlie     sale    of    snch 
property  ;  that  the  receiver  was  acting 
in  their  interest,  and  was  under  the'r 
control   and    direction ;   and   that  the 
petition,  and   the  order  upon  it,  were 
prepared  by  one  of    the  defendants ; 
where  there  is  no  averment  that  they 
induced  tlie  receiver  to  apply  for  such 
directions ;  or  that  he  did  so  apply, 
in  order  to  carry  such  conspiracy  into 
effect;    or    that    the    application    or 
order  had  anything  to  do  with  the  exe- 
cution of  such  a  purpose.     (Id.) 

17.  So,  as  to  an  allegation  that  one  of 
the  defendants,  acting  for  himself  and 
a  co-defendant,  entered   into  a  corrupt 
and   collusive  agreement  with  certain 
persons   specified,  claiming  to  act  as 
agents,  or  otherwise,  for    the  corpor- 
ation, by  which  such   defendant  waa 
permitted  to  obtain   the  order  of  the 
court  directing  the  manner  and  mode 
of  sale  of  the   property  and   interests 
of  the  corporation  ;  and   that  by  and 
through  the  same  corrupt  and  collusive 
agreement,  the  sale  was  managed  and 
conducted  by  the  receiver  under  the 
advice  and  counsel  of  the  defendants  ; 
where  it   is  not  averred  that  the  per- 
sons with   whom   the   collucive    and 
corrupt  agreement  is  alleged  to  have 
been  made  were  authorized  to  act  on, 
the  part  of  the  corporation,  or  to  com- 
promise it  by  giving  any  consent  or 
agreement. 

18.  Such  an  allegation  is  also  defective 
ia  uot  retting  forth  the  substauce  of 
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the  agreement  claimed  to  have  been 
made.  Where  an  agreement  is  al- 
leged to  be  collusive,  the  specific  man- 
ner in  which  the  fraud  was  perpe- 
trated should  be  set.  forth.  (Id..) 

See  JUSTICE  OF  SUPREME  COURT.    (55 

Barb.) 
See  ATTACHMENT.    (41  2\T.  J".) 

RECORD. 

See  MURDER.     (41  N.  Y.) 
INDICTMENT.    (Id.) 

RECOUPMENT. 
See  CONTRACT.    (41  N.Y.) 

RECOVERY. 

FOR    SERVICES.      See    CONTRACT,    (3 
Keyes.) 

RE-ENTRY. 
See  CONDITION.     (41  N.  Y.) 

REFEREE. 

1.  It  is  in  the  discretion  of  a  referree  to 
allow    an    amendment    of   pleadings, 
and  when   such  amendment  has   been 
allowed  to  one  party,  it  may   become 
especially  just  and  proper  to  allow  the 
same  to  the  other  party  for  that,  reason. 
(Melvin  agt.   Wood,  3  Keyes.  533.) 

2.  The    finding    of   facts  by    a  referee, 
where  the  same  is  not,  clearly  contrary 
to  evidence,  and  is  affirnitd  on  appeal 
to  the  general  term,  will  not  be  dis- 
turbed.    (Barker  agt.    Wldte.  3  Keyes, 
617.) 

See  APPEAL  REVIEW.    (Id.) 
EXCEPTIONS.    (Id.) 

3.  Where  a  referee,  under  a  deccree  of 
foreclosure,  effects  a  s.ile  of  premises 
upon  terms  not  authorized  by  the  de- 
cree, the  remedy  of  parties  aggrieved 
is  to  be  sought  by  an   order  vacating 
the  gale  and  directing  a  re-sale  of  the 
premises      (HoteliLiss  agt  Clifton  Air 
Cure,  4  Kei/es,  170.) 

4.  Parties  who,  in  good  faith,  have  bid 
upon  property  upon  the  terms  offered 
by  the  referee,  iinu  made  payment  ac- 
cordingly, cannot  be  compelled  to  pay 
any  sum  in  excess  of  such  bid,  upon 
the  ground  that  such  sum  is  required 
to  make  the  bid  correspond  with  the 
terms  upon   which  alone  the   referee 
was  authorized  to  make  the  sale.  (Id.) 

5.  A  judgment  •entered  upon  the  report 


of  a  referee  will  be  reversed  when  it 
is  entiiely  and  clearly  iij.raiii8t  the  evi- 
dence, v Butler  agt.  'Trutlow.  55  Barb. 
293.) 


REFEREE'S  REPORT. 

1.  On  an  appeal  in  an   action  in   equity, 
to  set  aside  u   deed  of  real   estate,  and 
also  a  bill  of  sale  of  personal  property, 
on  the  ground  of  fraud  and  undue  influ- 
ence; and  also  on  ihe  ground    that  the 
grantor  was   incapable  of  fully  under- 
standing the  nature   and  effect  of  such 
transfer: 

Held,  that  it  was  clear  from  the  whole 
case,  as  prepenre't  by  the  referee's  re- 
port, that  ilie  referee  considered  the 
question  of  competency  on  the  part  of 
the  plaintiff,  (the  i;rantor,)  and  of  fraud 
and  undue  influence  on  the  part  of  the 
defendant,  (his  son,)  as  a  close  one; 
therefore,  the  court  must  take  it  for 
granted  that  he  took  the  facts  as- 
sumed and  found  by  him  into  the  ac- 
count, in  arriving  at  the  conclusion  not 
to  pet  aside  the  deed  and  bill  of  sale. 
(Brand  agt..  Brand,  ante,  193.) 

2.  And  where  the  referee  found,  as   one 
of  the  findinjrs  of  fact,  that,  "  It.  seems 
he   (the   plaintiff.)  still    remains    with 
William,  (the  defendant.)   eats  at  his 
table,  and  is  kindly  treated  by  him,  and 
his  wants  carefully  provided  for,"  when 
there  is  no  evidence  in  the  case  to  war- 
rant such  a  finding,  it   is  error  :  First, 
in  assuniiiitf  the  fact,  without  evidence  ; 
and,  second,  in  giving  it  any  weight  in 
the  determination  of  the  issues.    (Id. ) 

3.  Where  a  referee  finds  that,  at  the  time 
a  mortgagee  signer!  his  name  to  an  as- 
signment of  the   mortgage,    he   was  of 
unsound  mind,  and  incapable  of  execu- 
ting a  legal  instrument ;  such  finding  is 
conclusive  npoa   this  court.     (Marvin 
agt.  Inglis,  ante,  3'J9. ) 

4.  It  mav   be  essnmed,  and  gncri  is  the 
law,  that  an  exception  taken  to  the  re- 
fusal of  a  referee  to  find  a  fact  material 
to  the  rights  of  the   party,"  established 
by  unconflicting  proof,  is   available  in 
tl'iis  court,  as  such  refusal  would  be  an 
error  of  law.     (Id.) 

5.  Where   the  evidence  as  to  whether  the 
administratrix  (the  widow)  of  the  mort- 
gagee, either  before  or  after  tthe  be- 
came   administratrix,     ever    received 
anything  on    account  cf   the    assiun- 
nie.it  of  the  mortgage,  WHS  conflicting, 
the  refusttl  of  the  referee   to  find  that 
she  had  received  anything  on  account 
thereof,  after  she  became   administra- 
trix, was  justified   upon,  this  ground, 
(Id.) 
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REFERENCE. 

1.  Where  the  yist  of  the  action,  na  stated 
in  tbe  complaint,  is  for  the  recovery 
back  of  money  not  voluntarily  paid 
witli  u  knowledge  of  the  facts,  if,  18  ref- 
erable, although  f'llse  and  fraudulent 
representations  are  charged  in  the  com- 
plaint and  denied  in  the  answer,  a  long 
account  bi-inif  involved  in  the  issues. 
(SPENCER,  J.  dissenting.  Holding  tkut 
the  court  has  no  power  to  mate  a  compvl- 
sory  reference  in  cases  soHndiilff  in.  tort, 
like  t/ie  present.)  (Toiensend  ugt.  Rend- 
ricks,  ante,  475.) 

RELEASE. 

1.  The  sheriff,  with  three  executions  in 
his  hands  ot  different  date*  against,  one 
K.,  levied  and  seized,  at.  one  lime  and 
by  a  single  act  up;>n  certain  gold  coin 
of  the  value  of  $1.000,  the  property  of 
N.     N.  brought  suit  against  him  in  the 
nature  of    trespass,   naming    him    as 
sin-rill,    and    alleging    the     wrongful 
eeizure  to  have  bean   by  him.  claiming 
to  act  as  sheriff.  '•  and  under  color  of 
several    pretended   executions."    The 
sheriff  justified    under   the   execution 
against  K.,  setting  them  forth  particu- 
larly. 

Before  the  trial,  N.  executed  to  the 
sheriff  a  release,  under  seal,  reeitiiig  a 
consideration  of  ten  dollars,  releasing 
him  as  sheriff  from  all  manner  of  ac- 
tion and  actions,  causes  of  action,  suits, 
sums  of  money,  trespasses,  damages, 
claims  and  demands  whatsoever,  lie 
ever  had  then  luid  or  might  have,  "by. 
reason  or  on  account  or  in  consequence 
of  any  or  all  and  every  of  hisaicis  and 
proceedings  under  and  by  virtue  or 
in  consequence  of  the  issuance  and 
delivery  to  him  of  an  execution,'' 
describing  one  of  the  executions  in  the 
sheriff's  hands  at  the  time  of  the  levy. 
The  release  being  pleaded  by  supple- 
mental answer,  as  a  bur  to  the  action 
and  a  release  of  the  whole  cause  of 
action : 

Held,  that  it  was  neither,  but  operated 
only  as  a  release  of  the  damages  sus- 
tained by  ihe  plaintiff  to  the  amount 
of  the  execution  specified,  and  that  he 
nevertheless  was  out  it  led.  to  recover  as 
damages,  the  value  of  the  coin  seized 
after  deducting  such  amount.  WOOD- 
RUFF and  MASON,  JJ.,  roittra.  (Sulile 
Bgt.  Kelly,  40  N.  Y.,  415.) 

2.  The  fact  that  coin,  unlike  other  prop- 
erty, is,  immediately  upon  levy,  applied 
by  force  of  that  statute,  (2  R.  8.,  3C6, 
$")8,)  without  sale,  to  the  catisfaction 
oi  execution  in  the  bheritf '*  hands  iu 


the  order  of  their  priority,  strengthens 
this  conclusion.     GKOVE«,  J.    (Id.) 

3.  The  statute,  making  a  teal  only  pre- 
sumptive, evidence  of  a  consideration, 
lias  no  application  to   such  u  release. 
WOODKUFF,  J.     (Id.) 

4.  A  paper,  by  which  the  person  execut- 
ing the  same,  fur  and  in  consideration 
of  a  mortgage  given  to  him  by  another 
to  secure   me    payment  ot   $600,   ex* 
oneratu   the   latter  from   all   notes  or 
papers    that,    he    holds    against    him, 
operates  as  a  re-lease,  according  to  its 
terms,  and   extinguishes  the  debt  duo 
upon  a  note  of  the  re-leasee.  for  $HOO, 
held    by   the   re-leasor    at    the    time. 
(Stroitff  age.  Dean,  55  Earb.,  337.) 

5.  The  burden  is  upon  the  person  exe- 
cming  such  an  instrument,  to  oveicorna 
the   effect  of  it  as  a  release;    which 
cannot  be  done  by  puroi.     (Id.) 

6.  A'.id  proof  that  there  were  othernotes, 
amounting  in  the  aggregate  to  the  sura 
of  $600,  ihe  consideration  named  intha 
rcli-ase,  which    were  intended  to  be, 
and  were,  released,  does   Mot  tend  to 
explain   such    release,   or   to   exclude 
from  its  operation  the  $600  note.  (Id.) 

7.  If  such  $600  note  is  past  due  when  the 
release  is  executed,  the  indorsement, 
by  the  reieasor,  upon  the  note,  of  the 
receipt  of  interest  after  the  date  of  the 
release,  and   when  the  note  was  iu  his 
hands,  is  not  proof  of  any  such  pay- 
ment of  interest  by  the  maker.     (Id.) 

RELIEF. 
See  PRACTICE.    (4  Keyes.) 

RELIGIOUS  CORPORATION. 

1.  A  coveyance  in  trust  to  the  trustees 
of  a  religious  corporation,  for  the  use 
and  benefit  of  the  corporation,  vests 
the  title  by  the  statute  in  the  corpora- 
tion without, previous  conveyance  from 
the  trustees  ;  and  hence,  the  corpora- 
tion is  the  proper  party  to  maintain  an 
action  of  ejectment.  (  Van  l>nw.n 
agt.  Trustees  of  Pres.  Cong.,  3  Keyes, 
650.) 

REMAINDER. 

1.  Since  Ihe  abrogation  of  the  rule  in 
Shelly's  case,  and  the  enactments  iu 
the  Revised  Statutes  of  New  York,  a 
grant  "to  A.  for  life,  and  after  his 
decease  to  his  heirs  and  their  assigns 
foi  ever,"  give*  to  the  children  of  the 
latter  a  vested  interest  in  the  land  ; 
ullliough  liable  to  open  aud  let  iu  alter- 


670 


NEW  YORK  PRACTICE  REPORTS. 


Digest 


born  children  of  A.  and  liable  also  (in 
respect  of  the  interest  of  any  child)  to 
be  wholly  defeated  by  his  death  before 
his  father.  (GROVE'R,  DANIELS  and 
HUNT,  diaxtntiitg.)  (Moore  agt.  Littel, 
and  Beard  agt  Jackson,  41  N.  Y.,  66.), 
2.  Such  an  interest,  whethet  vested  or 
contingent,  is  alienable  during  the  life 
of  A.,  (the  tenant  for  life,)  and  passed 
by  deed  or  mortgage,  subject  only  to 
open  or  be  defeated  in  like  manner  as 
before.  ( GROVER,  J.,  dissenting.)  (Id.) 

REMEDY. 

1.  It  seems  that  an  injunction  cannot 
legally  issue  to  restrain  the  collection 
of  a  tax,  all  hough  illegally  imposed. 
The  aggrieved  party  must  take  his 
remedy  by  action  for  the  damages 
sustained.  (  Hnslrcuck  agt.  Kingston 
Board  of  Education,  3  Keyes,  480.) 

AT  LAW.     See  PRACTICE.    (Id.) 
WHERE  DEMURRER  is  OVERRULED.  See 

PRACTICE.    (Id.) 

See  COMMON  CARRIER.    (4  Keyes.) 
PRACTICE.    (Id.) 


REMOVAL  OP  CAUSES  TO  U.   S. 
DOUBTS. 

1.  Where    the    defendant,    citizen    of 
another  state,  regularly,  and  strictly, 
in  accordance  with  the  act  of  congress 
of  1789,  known  as  the  ''judiciary  act," 
files  his  petition  in  the  state  court  for 
the  removal  of  the  cause  to  the  United 
States  circuit    court,  and  a  sufficient 
bond,  which  is  ottered  for  the  approval 
of  the  state  court,  the  state  court  is 
ipso  facto  ousted  of  jurisdiction  ;    and 
whether  an  order  for  removal  is  grant- 
ed or  denied  by  the  state   court,   all 
further  proceedings  therein  are  coram 
non  jiidice    and    void.     ( Stevens   agt. 
Phtmix  Ins.  Co.,  41  N.  T.,  149.) 

2.  And  where,  in  a  case  within  the  act, 
after  such  petition  has  been  filed  and 
bond  offered,  tbe  state  court  refuses  to 
order  the  removal,  the  defendant  an- 
swers, the  cause  is  tried  and  judgment 
is  entered  up  against  the  defendant, 
such  judgment  will  be   reversed   by 
this    court,    as    without  jurisdiction. 
(lrf.J 

3.  A  fire  insurance  company,  organized 
under  the  laws  of  the  state  of  Connect- 
icut, and   having  its    principal  office 
therein,    but    doing   business    in   this 
state,  under  oar  statutes,  is,  on  being 
sued  in  our  courts,  entitled  to  a  re- 
moval of   the   cause    to    the   United 
states  court.     ( Id.) 


RENT  CHARGE. 

1.  One,  who  claims  as  one  of  six  chil- 
dren, the  heirs  of  the  owner  of  a  rent 
charge,  with  a  condition  of  re-entry, 
upon   premises   leased   in  fee,  subject 
to  such  rent  charge  and  condition  of 
re-entry,  may,  upon  non-payment  of 
the  rent,  maintain  an  action  of  eject- 
ment to  recover  one  undivided  sixth 
part  of  the  demised  premises.     (Cntger 
agt.  McLawy,  41  N.  Y.,  '219.) 

2.  Such  action  may  be  commenced  with- 
out a  common  law  demand  of  the  rent 
having  been  first  made,  or  a  fifteen 
days'  notice  of  intention  to  re-enter 
under  the  act  of  1346,   having   been 
served.     (Id.) 

3.  Accordingly,  where  J.  C.,   in   1789, 
leased  in  fee  to  the  defendant's  grantor 
the    premises   in   question,  reserving 
rent,  with  a  condition  of  re-entry  in 
case  of  non-payment,  and  died  in  1810, 
intestate,    leaving    the    plaintiff     (hia 
daughter,)  and  five  other  children,  hia 
heirs-at-law : 

Held,  unanimously,  that  she  could  re- 
cover of  the  defendant  in  ejectment, 
on  non-pavment  of  the  rent,  one  un- 
pivided  sixth  paat  of  the  premises 
leased,  and  that  the  commencement  of 
the  action  was  a  sufficient  substitute 
for  actual  entry,  or  the  common  law 
demand  of  rent.  (Id.) 

RENTS  AND  PROFITS. 

1;  As  the  judgment  debtor  may  enjoy 
the  rents  and  profits  of  the  lands  upon 
which  the  judgment  against  him  is  a 
lien,  until  a  sale,  or  bill  tiled  to  reach 
them,  so  his  grantee,  though  fraudu- 
lently procuring  a  title  in  himself  in 
order  to  destroy  the  lien  of  the  judg- 
ment, cannot  be  required  to  account 
to  the  judgment  creditor  for  the  renta 
and  profits  of  the  lands  while  in  pos- 
session under  such  title.  (  Wanw  agt. 
Blakeman,  4  Keyes,  487.) 

REPLEVIN. 

ACTION  IX.  See  Crommelin  agt.  Ne» 
York  and  Harlem  R.  R.  Co.  (4  Keyes.) 

REPUGNANCY. 

See  CONDITION.     (41  JV.  T".) 
POWERS.    (Id.) 

REQUEST  TO  CHARGE. 

See  NEGLIGENCE.    (Id.) 
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RES  ADJUDICATA. 
See  FORMER  ADJUDICATION.    (Id.) 

RE-SALE. 
See  TRUSTS  AND  TRUSTEES.    (Id.) 

RECISION. 
See  WARRANTY.    (Id.) 

RES-GEST^J. 
See  CRIMINAL  LAW.    (55  Barb.) 

RESIDUARY  DEVISE. 
See  WILL.    (Id.) 

REVISED  STATUTES. 

•  1.  Sections  81-S4,  1  Revised  Statutes, 
construed  and  applied  to  a  convey- 
ance, by  u  devisee  for  life,  having 
power  of  testamentary  disposition. 
( Freebom  agt.  Wagner,  4  Keyes,  27.) 

2.  Section  35,  1   Revised   Statutes.  725, 
applied    to  conveyance  of  remainder 
over  under  a  devise.     (Id.) 

3.  The  provision  of  the  Bevised  Statutes 
(3  R.  S.  18 L,  sec.  72,  5th  ed.).  giving 
to  the  final  decree  of  a  surrogate,  upon 
the  final  settlement  of  an  account,  &c., 
the  same  force  and  effect  as  the  decree 
or  judgment   cf  any    other    court  of 
competent  jurisdiction,  applies  only  to 
a  decree  and  judgment  made  according 
to  law,  and  within  the  juriisdistion  of 
the  surrogate,  and  not  to  a  decree  or 
judgment  where  that  officer  has  plainly 
exceeded  his  authority.     (Tucker  agt. 
Tucker,  \  Keyes,  136.) 

4.  The   limitation  of   actions  npon  dis- 
puted or  rejected   claims  against  the 
estate  of  a  deceased  partv,  prescribed 
by  section    38   (2  R.    S.  89),  is  appli- 
cable only  to  cases  where  the  presen- 
tation and  rejection  of  the  claim  oc- 
curs after  the  publication  of  the  notice 
requiring    creditors  to  present    their 
claims  against  the  estate.     (  Whilmore 
agt.  Foose,  1  Denio.     (Id.) 

5.  Concerning    estates    in     land.      See 
Sheridan  agt.  House.     (4  Keyes,  5C9.) 

See  STATUTES.     (Id.) 

^TERMINATION      OF      CLAIMS     TO 
REAL  PROPERTY.     (41  N.   Y.) 

REMAINDER.    (Id.) 

SHERIFF.     (Id.) 

STATUTE  OF  LIMITATION.    (Id.) 


RIGHT  OF  ACTION. 

ON  CONTRACT    ASSIGNABLE.       See    COJC 

TRACT.     (3  Keyet.) 
See  ACTION.    (Id.] 
PRACTICE.    (Id.) 

RIGHT  OF  WAY. 

1.  The    principle,   that  the    grantor  of 
lands,  to  which  there  is  no  access  ex- 
cept by  passing  over  other  lands  of  the 
grantor,  conveys  with    the   grant  the 
right  of  way  over  such  other  lands  to 
the   premises   conveyed,  is  fully  sus- 
tained by  all  the  authorities,  ancient 
and  modern.     (Simmons  agt.  Sines,  4 
Keyes,  153.) 

2.  The  real  point  in  the  controversy  re- 
lates to  the  question  of  fact,  found  by 
the  referee,  as  to  whether  the  plaintiff 
(alleged  grantor)  ever  had  title  in  the 
lands  to  which  right  of  way  of  neces- 
sity over  plaintiff's  lands  is'claimed  by 
defendant.    The  finding  of  the  referee 
was  supported  by  the  following  evi- 
dence:    The  plaintiff,  while  owner  of 
the  lot  over  which  right  of  way  was 
claimed,  purchased,  from  one  Or.,  the 
lot  in  question,  to  which    there   was 
access  onlv   over    the    said   lands  of 
plaintiff.    He   gave   his   note  for  the 
purchase  money,  received  from   G.   a 
contract  to  convey,  and   entered  into 
possession.     Subsequently,  G.  bought 
back  the  lands  so  contracted  to  be  con- 
veyed by  him,  the  incidents  of  sucli 
purchase   being   his  surrender  of  the 
note  to    plaintiff    and    received  back 
from  him  the  contract : 

Held,  that  plaintiff,  by  his  purchase  and 
possession,  became  the  owner  in  equity 
of  the  lands,  and  that  the  subsequent 
transaction  with  G.  was  a  sale  to  him 
of  this  equitable  title,  by  an  agreement 
binging  in  equity,  and  lie  is  presumed 
to  have  transferred  therewith  an  equit- 
able right  of  way  to  and  from  such 
lauds,  without  w'hich  there  could  be 
no  beneficial  enjoyment  thereof.  The 
point  determined  as  above  will  be 
tetter  understood  by  comparing  the 
argument  of  appellant's  counsel  with 
the  opinion  of  GROVER,  J.,  which  see. 
(Id.) 

RIOT. 

See  CRIMINAL  LAW.    (55  Barl.) 

ROADS. 
See  HIGHWAYS.    (3  Keyet.) 
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ROBBERY. 

1.  Upon  a  trial  for  robbery  in  the  first 
degree,  the  taking  of  property  from 
the  person  by  force  and  violence  was 
clearly  proved.  A  strong  array  of 
circumstances  was  proved,  pointing  to 
the  prisoner  as  the  person  wbo  com- 
mitted the  offense  : 

Held,  that  the  question  of  the  prisoner's 
guilt  was  probably  submitted  to  the 
jury.  (Bloomer  aet.  Peo))ie,  3  Keyes, 
9.) 

RULE. 

1.  The  rule,  that,  where  a  party  to  an 
action  can  enforce  a  remedy,  bul  neg- 
licts  to  do  sp,  he  cannot  resort  to  a  new 
and  independent  action  to  accomplish 
the  same  result,  can  be  invoked,  only 
•where  the  right  in  question  not  only 
exists,  but  where  there  is  full  oppor- 
tunity to  assert  the  right,  and  ask  for 
the  remedy,  in  an  action  affording  op- 
portunity "to  present  the  claim  ;  and 
where  an  issue  is  or  can  be  legiti- 
mately framed  to  try  it,  and  the  court 
has  jurisdiction  both  of  the  parties  and 
of  the  subject-matter.  (Matthews  agt. 
Duryee,  4  Keyes,  5^5.) 

IN     PARTITION    OF    REAL    ESTATE.        See 

PARTITION.     (Id.) 
OF  CONSTRUCTION.   See  CONSTRUCTION. 

(Id.) 
OF  EVIDENCE.    See  EVIDENCE.    (Id.) 

SALE. 


1.  Where,  in  action  for  the  sale  and  de- 
livery of  merchandize,  the  essential 
question  relates  to  the  acceptance  by 
the  defendant  of  the  property  in  ques- 
tion, and  the  testimony  of  the  plaintiff, 
if  undisputed;  would  not  establish  the 
fact  of  acceptance  by  the  defendant,  as 
a  legal  conclusion,  it  is  error  for  the 
court  to  charge,  that,  if  the  jury  credit 
the  testimony  of  the  plaintiff  and  his 
witivesses,  their  verdict  must  be  in 
his  favor.  The  jurv  should  be  direc- 
ted to  find,  especially,  whether.  Irom 
all  the  testimony  i"  the  case,  there  was 
an  acceptance  on  part  of  the  defendant. 
(Smith  agt.  New  York  Central  11.  li. 
Co.,  4  Keyes,  180.) 

Sc-e  DEED.     (4  Keyes.) 
SALE  AND  PURCHASE.     See  PARTNER- 
BIIIP.     (  Td.) 

iJALK  OF  PROPERTY  EXEMPT  FROM  EXE- 

CUTION.    See  PRINCIPAL  AND  AGENT. 
lid.) 


SALE  OF  REAL  PROPERTY  BY  REFEREE 

See  REFEREE.    (Id.) 
SALE  OF  REAL  ESTATE  UNDER  DECREE 

IN  PARTITION.    See  PARTITION.    (Id.) 

iJ.  In  sales  of  personal  property,  where 
the  vendor  at  the  time  has  possession, 
a  warranty  of  the  title  is  implied. 
(Burt  agt.  Dewey,  40  N.  Y.,  '288.) 

3.  The   plaintiffs  sold   to  F.  a  yoke  of 
oxen,  and  it  was  agreed  that  the  oxen 
were  to   remain   the  property   of  the 
plaintiffs  until  they  should  be' paid  for 
by    F.,    the   latter    in   the    meantime 
having  possession.    F.  afterwards,  and 
before  he  had  paid  for  them,  sold  the 
oxen  to  the  defendant,  who  paid  a  full 
price  and  bought  in  good  faith,  without 
notice  ol  the  plaintiff 's  rights : 

Held,  (JAMES  and  MURRAY,  JJ.,  contra.) 
that  the  defendant  acquired  no  title  as 
against  the  plaintiff.  (Ballard  agt. 
Bu.rgett,WN.  T:,314.) 

4.  Upon  a   verbal  contract  of   sale  of 
goods  of    more   than  fifty   dollars  in 
value,  a  delivery  of  them,  in  accord- 
ance with  such   contract,  to  a  general 
carrier,  not  designated  or  selected  by 
the    buyer,  does  not  constitute  sucli 
delivery    and    acceptance,    under    the 
statute  of  frauds,  as  to  pass  the  title  to 
the  goods.      (Rodyers  agt.  Phillips,  40 
JT.  Y.,  519.) 

5.  Although,  in  the  case  of  a  contract 
itself  valid,  such  delivery  is  sufficient 
to   transfer   the  title  and  risk  to  the 
purchaser,    yet  it  is   not  such  a  con- 
summation of  the  sale  as  gives  validity 
to  a  contract  otherwise  void  under  the 
statute.     (Id.) 

6  It  seems  that,  ordinarily,  in  the  absence 
of  any  fraud  or  mistake,  an  acceptance 
by  the  purchaser  of  a  bill  of  lading  of 
the  goods  is  equivalent  to  an  accept- 
ance of  the  property  mentioned  in  it. 
DANIELS,  J.  ( Id.) 

7.  Where,  upon  the  conditional  sale  of 
a  chattel,  it  is  agreed,  that  the  vendee 
is  to  have   possession,  and  to  pay  the 
price  within  a  time  lixed,  if  after  the 
purchase  money  has   become  due  and 
remains  unpaid,  the  vendee  is  still  per- 
mitted to   retain    possession,  and  the 
vendor  receives  part  payment,  this  is 
an  assent  by  the  latter  to  delay,  and  a 
waiver   of  any   forfeiture,  and  a  re- 
cognition of  the  right  of  the  vendee  to 
acquire  title  by  payment  of  the  residue 
of  the   purchase  money,  which   right 
would  continue  until  a  request  by  the 
vendor   for  such  payment,  and  a  re- 
fusal of  the  vendee.     ( Hutchings  agt. 
Hunger,  41  N.  Y.,  155.) 

8.  A  tender,  under  such  circumstances. 
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of  the  amount  due,  itself  discharged 
all  lieu  or  claim  of  title  to  the  property 
by  the  vendor.  (Id.) 

9.  It  seenu,  an  agent  to  collect  the  pur- 
chase price  of  a  chattel,  has  no  power 
to  extend  the  time  of  payment  of  the 
balance,  upon  receiving  part  payment. 
(Id.) 

10.  On  an  executed   present  sale  of  an 
article,  with  warranty  as  to  quality,  it 
is  neither  necessary  nor  allowable  to 
rescind  the  sale,  and  return  or  offer  to 
return  the  property  sold,  on   account 
of  a   breach  of   the  warranty.    And 
the  buyer's  omission  to  do  so,  in  no 
way  impaired  his  right  of  action  for 
damages  for  such  breach.     It  is  other- 
wise, where  the  sale  is  executory  of 
goods  to  be  of  a  particular  quality. 
(  Butt  agt.  Eckler,  41  If.  F.,  488.) 

See  CAUSE  OF  ACTION.    (Id.) 
CONDITION.    (Id) 
LEGACY.    ( Id. ) 
TKUSTS  AND  TEUSTEES.    (Id.( 


SALE  AND  DELIVERY. 

1.  A  delivery  of  property  to  satisfy  the 
requirements  of  the  statute  of  frauds, 
must  be  a  delivery  by  the  vendor,  with 
the  intention  of  vesting  the  right  of 
possesson  in  the  vendee,  and  there 
must  be  an  actual  acceptance  by  the 
latter,  with  the  intent  of  taking  pos- 
session as  owner.  (Brand  agt.  foc/U, 
3  Keyes,  409J 

See  DELIVERY..    (Id.) 

SATISFACTION. 

See  MORTGAGE.     (3  Keyes.) 

OF  MORTGAGE.  (See MORTGAGE.  (4  Keyes.) 

SERVICES. 

See  CONVICT.     (3 Keyes.) 

AS  MASTER  OF  VESSKL  ;  RECOVERY  FOR. 

Set.  CONTRACT.    (Id.) 
See  NOTICE.    (4  Keyes.) 

SESSIONS. 

1.  On  the  trial  of  an  indictment  at  a 
court  of  sessions,  it  is  error  if  one  ot  the 
justices  of  sessions,  who  sat  during  the 
empannelling  of  the  jury  and  a  por- 
tion of  the  trial,  abandons  the  bench, 
and  a  justice  of  the  peace,  by  direction 
of  the  county  judge  takes  his  place 
and  the  trial  proceeds.  (Blend  agt. 
(Ac  People,  41  Jf.  Y.,  604.) 

You  XXXLX.  • 


SET-OFF. 

See  LIEN.    (3  Keyes.) 

PRACTICE.    (4  Keyes.) 

SETTLED  ACCOUNTS. 

OPENING  ACCOUNT.  See  SETTLEMENT 
(3  Keyes.) 

SETTLEMENT. 

1.  Where  a  party  seeks  to  open  a  settle- 
ment of  long  adjusted  accounts,  error 
or  fraud  must  be  clearly  shown,  and  it 
must  appear  that  there  are  errors  still 
existing  to  the  injury  of  the  plaintiff. 
The  onus,  in  the  full  sense  of  the  ex- 
pression, rests  upon  the  party  making 
the  claim.  A  mere  probability  ot 
error  or  fraud  is  not  sufficient.  "The 
practice  of  opening  accounts  settled  by 
the  parties  themselves,  upon  doubtful 
testimony,  is  extremelv  dangerous. 
(McLityre  agt.  Warren,  3  Keyes,  185.) 

SEWERS. 

CONSTRUCTION  OF  PRIVATE  DRAIN  TO 
CONNECT  WITH  ;  LIABILITY  OF  COR- 
PORATION FOR  NEGLECT  IN.  See  COR- 
PORATIONS. (4  Keyes.) 

SHELLEY'S  CASE,  RULE  IN. 
See  REMAINDER.    (41  .ZV".  Y.) 

SHERIFF. 
See  HUSBAND  AND  WIFE.    (3  Keyes.) 

1.  Liability  of  for  admission  of  prisoner 
to  liberties  of  the  jail  on  an  order  of  a 
judge  given  without  authority  of  law. 
(People  agt.  Cowles,  4  Keyes,  38. ) 

See  JAIL  LIBERTIES.    (Id.) 

2.  The  essential  question  determined  in 
this  case  is  the  liability  of  the  sureties 
of   the  sheriff,  under    section  202  of 
the  Code,  upon  a  judgment  obtained 
against  him  as  bail  for  a  party  under 
arrest,  in  consequence  of  the  sheriff's 
neglect  to  justify  bail   under  section 
201  of  the  Code,  and  may  be  stated  as 

'follows:  The  liability  of  the  sheriff, 
under  section  201  of  the  Code,  is  an 
official  and  not  a  personal  liability, 
and  under  section  20'J,  his  sureties  are 
liable  for  any  default  of  the  sheriff  as 
bail,  incurred  by  him  under  the  pro- 
visions of  section  201.  (People  agt. 
Dikemo.n,  4  Keyes,  93.^ 

3.  In  an  action  upon  the  official  bond  of 
a  sheriff  to  collect  a  deficiency  of   a 
judgment    recovered    ugaius:   him  aa 


NEW  YOKE  PEACTICE  REPORTS, 


674 


Digest. 


bail,  evidence  concerning  the  insol- 
vency of  the  principal  is  immaterial, 
and  its  exclusion  not  error,  for  the 
reason  that  the  sheriff  is  liable  for  the 
•whole  amount  of  the  judgment  re- 
covered against  the  principal  debtor 
(not  exceeding  the  amount  specified  in 
the  order  of  arrest,)  hence  his  sureties 
are  liable  for  the  entire  deficiency  of 
the  judgment.  Such  an  action  is  nn- 
like  that  for  an  escape,  where  the 
recovery  is  restricted  to  the  damages 
actually  sustained,  and  where  evidence 
of  the  insolvency  of  the  party  in  arrest 
would  be  admissible  upon  the  question 
of  damages.  (Id.) 

4.  Is  agent  of  judgment  creditor  in  levy- 
ing upon  property  in  execution.  (Arm- 
strong agt.  Dubois,  4  Ktyes,  291.) 

SERVICE  OF  NOTICE  ox.  See  SERVICE. 
(id.) 

7.  That  a  person  is  exempted  from  ar- 
rest upon  civil  process,  is  a  valid  ex- 
cnse  to  the  sheriff  for  his  refusal  to 
make  the  arrest,  although  he  is  not 
bound  to  take  notice  of  the  privilege 
of  exemption.  (  People  ex  ret.  Gaston 
agt.  Campbell,  40  N.  Y.,  133.) 

Ste  ATTACHMENT.     (Id,) 

MISTAKE  OF  PACT.    (Id. ) 
KELEASE.    (Id.) 
BOND.    (41  JV.  T.) 
ATTACHMENT.     (Id.) 
DEBTOR  AND  CREDITOR.    (Id.) 

SHIPPIJSG. 

See  CAUSE  OF  ACTION.    (41  N.  Y-) 
SLANDER. 

1.  Words,  to  be   actionable  per  se  must 
impute  a  crime  involving  moral  turpi- 
tude punishable  by  indictment.  (  Wriyht 
agt.  Paige,  3  Keyes,  581.) 

2.  An  action  for  slander  may  be  main- 
tained, where  the   allegation   is,  that 
the  defendant  charged  that  the  plaintiff 
kept    a    whore  house ;      such    charge 
beinjj  synonymous  with  the  charge  of 
keeping  a  bawdy-house  or   house  of 
ill-fame,    which  is  ail  indictable    of- 
fense.    (Id.) 

SLANDER  OP  TITLE. 

1.  An  action  is  maintainable  for  slander 
of  title  to  property,  whether  the  same 
be  real  or  personal.  (Like  agt.  Mc- 
Kiiistry,  4  Keijet,  397.) 

3.  In  an  action  against  a  party  for  falsely 
and  uialiciorsly  asserting  title  to  prop- 
erty to  the  injury  of  the  plaintiff,  the 


court  will  consider  only  what  is  palpa- 
bly the  subject-matter  of  the  contro- 
versy, that  to  which  the  plaintiff  in 
fact  claimed  title,  and  to  which,  if  to 
anything,  the  injury:by  defendant's  ad- 
verse claim  was  done.  (Id  ) 

3.  Hence,  where  the  subject-matter  of 
the  alleged    slander  was  a  growing 
crop  of  rye,  upon   premises  of  which 
the  plaintiff's  lease  would  expire  long 
before  the  maturity   of  the  crop,  and 
which    the   plaintiff   had  offered    for 

•  sale,  and  to  which  the  defendant  had 
publicly  claimed  title  in  himself  as 
owner  of  the  premises, '&.c. : 

Held,  that  it  was  the  matured  crop  that 
was  the  subject  of  the  sale,  and  not 
merely  the  plaintiff's  interest  or  title 
in  the  crop  to  the  expiration  of  his 
lease, — whence  it  follows,  that  it  is 
the  plaintiff's  title  to  the  matured  crop, 
and  not  his  present  and  temporay  in- 
terest or  use  therein,  that  must  b« 
established  as  against  the  defendant's 
claim,  in  order  to  maintain  the  action. 
(Id.) 

4.  Where  a  lease  of  farm  premises  would 
expire   April   1,  1862,  and  the  lessee, 
as  against  the  lessor,  claims  title  of  a 
growing  crop  of    rye  that  will    not 
mature  until    the   summer  or  fall  of 
that  year,  and  introduces  evidences  to 
show,  that,  in   the  fall  'of  1861.   the 
lessor  assisted   him  in   preparing  the 
ground  for  the   rye,  and  encouraged 
him  in  sowing  the  same,  and  that  as 
part  consideration  for  the  privilege  of 
Harvesting  the  rye,  he  (the  lessee)  put 
into  the  ground  timothy  seed  for  the 
lessor's  benefit : 

Held,  that  there  was  evidence,  upon 
which  a  jury  might  infer,  that  the  crop 
together  with  the  privilege  of  harvest- 
ing the  same,  belonged  to  the  lessee ; 
and  such  an  arrangement  between  the 
parties  would  not  be  invalid  under  the 
statute  of  frauds.  (Id.) 

5.  The   finding,  upon  evidence  like  the 
the  above,  that  the  crop  belonged  to 
the  lessee,  was  equivalent  to  finding, 
that  the  declaration  of  the  lessor,  that 
the  crop  was  his,  was  untrue,  and  laid 
the  foundation  for  an  action  for  dam- 
ages by  the  lessee  for  injuries  sustained 
by  reason  of  such  declaration.    (Jd.) 

6.  In  an  action  for  slander  of  title,  the 
plaintiff  must  maintain   that  the  lan- 
guage complained  of  was  ;  1,  false,  2, 
injurious  ;  2,  malicious.     (Id.) 

7.  Although  the  evidence  of  malice,  in 
an  action  for  slander  of  property,  be 
not  very  strong,  if  there   be  evidence 
tending  to  such  conclusion,  it  is  proper 
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to  submit  the  question   to  the   jury. 
(Id.) 

8.  The  presumption  of  malice  ia  not 
overcome  by  showing,  that  the  defend- 
ant acted  under  the  advice  of  counsel, 
unless  it  also  appears,  that  he  had 
truthfully  disclosed  to  his  counsel  all 
the  material  facts  within  -his  knowl- 
edge ;  and  where  it  appears,  that  his 
statements  to  his  counsel  were  the 
same  as  those  made  in  his  testimony 
on  the  trial,  which  were  in  conflict 
with  other  testimony  on  points  within 
his  own  personal  knowledge,  the  jury 
have  justification  in  finding  that  he  did 
not  make  a  truthful  disclosure  of  all 
the  facts  within  his  knowledge.  (Id.) 

SPECIAL  PROCEEDINGS. 
See  PRACTICE.    (4  Keyes.) 

SPECIFIC  PERFORMANCE. 

Set  CONTRACT.    (40  N.  Y.) 

VENDOR  AND  VENDEE.     (Id.) 
STATUTE  OF  FRAUDS.    (Id.) 
CONTRACT.    (\l  iV.  Y.) 
AGREEMENT.     (55.Bar6.) 
EQUITT.    (Id.) 

STAMPS. 

1.  A  promissory  note  not  stamped  with  a 
U.  S.,  revenue  stamp,  when  made,  but 
the  maker  authorized  the  attorney, 
who  held  the  note,  to  put  on  a  stamp 
and  cancel  it,  which  the  attorney  ne- 
glected to  do  until  several  months 
thereafter,  through  inadvertence,  and 
not  with  any  intention  to  defraud  the 
government : 

Held,  that  the  note  was  properly  stamped. 
(  Vaughan  agt.  O'Biien,,  ante,  515.) 

STARE  DECIS1S. 

See  New  York  &  New  Haven  R.  R.  Co. 
agt.  Ketchum.  (3  Keyes.) 

STATES'  RIGHTS. 

See  CONSTITUTIONAL  LAW.    (3  Keyes.) 
TAXES.    (Id.) 

STATUIE  OF  FRAUDS. 

See  CONTRACT.     (3  Keyes.) 

Tomliiison  agt.  Miller.     (Id.) 
AGENCY.    -(Id. } 
CONTRACT.    (Id.) 
SALE  AND  DELIVERY.    (Id. ) 


1.  A  written  instrument  subscribed   by 
the  owner  of  land,  authorizing  a  real 
estate  broker   to  sell  it  upon  certain 
terms  therein  specifically  stated,  and 
an  agreement  to  purchase  the  property 
upon  those    terms,   subscribed    by    a 
purchaser,  subsequently  written  across 
the  face  of  the  paper  while  unrevoked 
in   the  hands  of  the  broker,  do  not, 
taken    either  separately   or  together, 
form  a  contract  for  the  sale  of  the  land 
binding  upon  the   owner;    nor  does 
his    subsequent  parol    assent   to    tho 
terms  of  sale  give  validity  to  the  trans- 
action.   (Haydock  agt.  Stow,  40  N.  Y., 
363.) 

2.  Simultaneously  with  a  conveyance  of 
certain  land   by  the  defendant  to  the 
plaintiff,  the  former  executed  an  agree- 
ment, under  seal,  by  which  he  agreed, 
at  the  expiration   of  four  years  from 
that    time,    that  the   land    would   be 
worth  six    dollars  an  acre,  and  that 
he  would  then  purchase  it  back  from, 
the  plaintiff  at  that  price,  if  he  should 
desire  to  sell.    The  plaintiff  having  at 
the  expiration  of  that  time  tendered  a 
conveyance  of  the  land  to  the  defen- 
dant (first  notifying   him  by  letter  of 
his  acceptance  of  the    terms  of   the 
contract),  and  demanded    payment  at 
the  price  stipulated  : 

Held,  (DANIELS  and  JAMES,  JJ.,  dissent- 
ing), that  the  contract  was  valid  and 
binding  upon  the  defendant,  and  an 
action  would  lie  to  recover  of  him  the 
amount  stipulated  as  the  purchase 
money.  (Burrell  agt.  Hoot.  40  N.  Y., 
496.) 

3  The  contract  was  not  for  the  sale  of 
land,  and  not,  therefore,  within  the 
statute  of  frauds  in  reference  to  such 
contracts.  (Id.) 

4.  The  seal  was  sufficient  evidence  of  a 
consideration,  there  being  no  contra* 
dictorv  proof  upon  that  point.  GROVER, 
J.     (Id.) 

5.  It  seems,  that  our  statute  of  frauds  is 
not  applicable  to    contracts    made  in 
this  state  for  the  sale  of  lands  in  other 
states.    GROVER,  J.    (Id.) 

6.  Upon    a  verbal   contract  of   sale  of 
goods   of   more  than    fifty  dollars  in 
value,  a  delivery  of  them,  in  accord- 
ance with   such    contract,  to  a  general 
carrier,  not  designated  or  selected  by 
the   buyer,  does  not  constitute  such  ;i 
delivery,   and  acceptance,     under  the 
statute  of  frauds,  as  to  pass  the  title  to 
the  goods.     (Rodgers  agt.  Phillips,  40 
JT.  Y.,  319.) 

7.  Although,  in  the  case  of  a  contract 
it.-elt'  valid,  such  delivery  is  sufficient 
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to  transfer  the  title  and  risk  to  the 
purchaser,  yet  it  is  not  such  a  consum- 
mation of  the  sale  as  gives  validity  to 
a  contract  otherwise  void  under  the 
statute.  (Id.) 

8.  Accordingly,  where  the   defendants, 
residing  at  New  York,   gave  to   the 
plaintiffs  a  verbal  order  for  188   tons 
of  coal,  and  directed    that  it  be  de- 
livered for  transportation  to  them,   '  on 
board  at  R.,"  in  the   customary  man- 
ner, and  the  plaintiffs  thereupon  ship- 
ped the  coal  upon  a  barge,  at  R.,  and 
received  a  bill  of  lading  therefor  from 
the  master,   by  which    the  coal  was 
made    deliverable  ,to  the  defendants 
at  New  York,  they  paying  freight,  and 
forward  the  bill 'of  lading  to  the  lat- 
ter ;  and  the  barge,  a  few  hours  after 
the  coal  was  placed  on  board  of  her, 
and  before    starting  on    her  voyage, 
sprang   a  leak,  and  was  sunk,  with 
her  cargo : 

Held,,  in  an  action  brought  by  the  plain- 
tiffs to  recover  the  price  from  the  de- 
fendants, that  the  title  had  not  passed 
and  the  action  could  not  be  main- 
tained. (Id.) 

9.  Even  a  delivery  to  a  carrier  specially 
designated   by  the  purchaser,  where 
such  carrier    has  no  other  authority 
than  to  transport  the  goods,  does  not 
satisfy  the  statute.     WOODRUFF,  MA- 
BON  and  JAMES,  JJ.     (HUNT,  Ch.  J., 
and  GROVER,  J.  contra.)    (Id.) 

10.  It  seems  that,  ordinarily  in  the   ab- 
sence of  aii]|  fraud  or  mistake,  an  ac- 
ceptance by  the  purchaser  of  a  bill  of 
lading  of  the  goods  is  equivalent  to  an 
acceptance  of  the  property  mentioned 
in  it.    DANIELS,  J.    (Id.) 

Sec  DEBTOR  AND  CREDITOE.    (40  N. T.) 

STATUTE  OF  LIMITATIONS. 

See  PRACTICE.    (3  Keyet.) 

J.  Under  the  Revised  Statutes,  a  party 
had  six  years  after  his  discovery  of  a 
Irand  upon  him.  in  which  to  bring  his 
suit  in  equity,  although  there  was  a 
concurrent  remedy  at  law.  MASON, 
J.  (Foot  agt.  Farrington.  4J  N.  N.  T.. 
164J 

2.  But  the  Code  has  restricted  the  rule, 
dating  the  time  of  limitation  from  the 
discovery  of  the  fraud,  to  cases  solely 
cognizable  in  equity  ;  and  under  it  an 
action  for  fraud  must  be  commenced 
•within  six  years  from  the  commission 
pi  the  fraua,  irrespective  of  the  time  of 
its  discovery  by  the  aggrieved  party. 
(Id.) 


3.  Accordingly,  where,   in    May.   1854, 
the  plaintiff's  assignor,  in  buying  out 
his  partner  ('the  defendant),  agreed  to 

Eay  him  the  amount  of  capital  put  in 
y  him,  and  his  share  of  his  profits, 
after  deducting  what  was  charged 
against  him  on  the  books,  and  by  the 
fraud  of  the  latter,  who  was  the  book- 
keeper of  the  concern,  a  considerable 
sum  charged  against  him  on  the  books 
was  suppressed,  and  consequently,  he 
was,  to  that  amount,  overpaid,  which 
fact  was  not  discovered  until  some 
years  after  ;  in  an  action  brought  by 
the  plaintiff  on  he  4th  of  March,  1861, 
to  have  an  accounting  of  the  partner- 
ship affairs  of  her  assignor  and  the 
defendant,  and  that  the  latter  be  de- 
creed to  repay  to  her  the  amount  so 
fraudulently  received  by  him : 

Held,   that  the  action  for  an  accounting 
would  not  lie,  and,  as  to  the  fraud,  it 
was  too  late.    (Id. ) 
See  REVISED  STATUTES.   (4  Keyes.) 
See  TRUSTS  AND  TRUSTEES.    (40  N.  Y.) 

4.  Notes  were  made  and  dated  and  fell 
due  in  1854,  the  maker  being  then  a 
resident  of  this  state.     He  left  this 
state  in  1854  and  moved  his  family  to 
New  Jersey,   where  he  resided   and 
kept  house,  from  that  time  till  1864 ; 
during  which  period  his  business  was 
in  New  York,  and  on  week  days  he 
was  in  the  city  daily,  returning  to  his 
home  at  evening.   In  an  action  brought 
upon  the  notes  in  1866,  it  was 

Held,  that  the  statute  of  limitations  did 
not  run  while  the  defendant  resided  in 
New  Jersey ;  and  that  the  suit  was 
not  barred.  (Bassett  agt.  Hassett,  55 
Barb.,  505.) 

5.  The  object  of  the  exception  in  the 
statute  was  to  give  the  creditor  the 
whole   of  six   vears'  residence  in  the 
Bja|e  within  which  to  commence   his 
acJon.    He   is  not  obliged  to  follow 
the  debtor  to  another  state  ;  nor  is  he 
called  upon  to  watch  him  to  ascertain 
whether  he  comes  into  the  state  for  a 
temporary  purpose,  so  long  as  his  resi- 
dence it?  elsewhere.    Per  INGRAHAM, 
P.  J.    (Id.) 

STATUTES. 

1.  When  relied  upon  as  a  defense  to  an 
action  in  the  courts  of  this  state,  must 
be  proved.     ( Munroe  agt.    Guilleaume, 
3  Keyes,  30.; 

2.  The  "act  to  amend  an  act  to  create  a 
fund  in  aid  of  the  society  for  the  refor- 
mation of  juvenile  delinquents,  "  &c., 
(Laws  of  1839,  chap.  13).  contemplates 
only  one  offense,  tne  opening  of  a  i.he- 
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atre,  etc.,  without  a  license;  but  two 
classes  of  offenders,  viz.,  managers  and 
owners,  uniting  to  commit  it.  The  of- 
fense being  one  and  entire,  the  penalty 
is  one.  and  several  penalties  cannot  be 
imposed  on  the  several  offenders. 
(People  agt.  Koll  3  Keyes,  402.> 

3.  The  provisions  of  chapter  178,    Laws 
of    1859,   relating  to  the  taxation  of 
foreign  insurance  companies  doing  bus- 
iness in  this  state,  is  so  far  as  they  are 
applicable  to  the  cities  and  villages  of 
tnis  state,  outside  of  the  city  of  Ne»v 
Yi^-k,  are  not  affected   by   the  provis- 
ions of   chapter  543  of'the    laws   of 
1857.     (Fire  Department  of  Troy  agt. 
Baccen,  3  Keyes,  40:2.) 

4.  The  act  incorporating  the   Kingston 
board  of  education,  chapter  360  Laws 
of  1863,   as  amended   by  chapter   40, 
Laws  of  1864,  empowers  the  board  to 
levy  taxes  in   their  discretion  for  the 
purposes  named  in  the   act,   without  a 
vote   of  the   inhabitants.     (Hasbrouck 
agt.  Kwi/ston  Board  of  Education,  3 
Keyes,  480.) 

5.  The  statute  which  "  suspends   all  the 
civil  rights  of  the   person  "  sentenced 
to  the  slate  prison,   doea  not   suspend 
the  rights  of  others   against  him  ;  he 
may  be    sued,  and    the    suit    against 
him  be  prosecuted  to  judgment.  (Davit 
agt.  Dvjfie,  3  Keyes,  606.) 


6.  Chapter  120.  Laws  of  1855.  See  MAN- 
DAMUS.    (3  Keyes.) 

7.  Section  44,  chapter  140,  Laws  of  1850, 
and  railroad  acts  generally.    See  RAIL- 
ROAD COMPANIES.    (Id.) 

See  PUBLICATION  OF  LAWS.     (Id.) 

OF  Usi-:s  AND  TRUSTS.   See  TRUST  AND 

TRUSTEES.     (Id.) 
See  CONSTITUTIONAL  LAW.    (Id.) 

8.  Section  6,  chapter  828,  concerning  ap- 
peals   in    summary   proceediugs^etc, 
See  PRACTICE.    (4  Keyes.) 

See  RAILROAD  COMPANIES.     (Id.) 
REVISED  STATUTES.    (Id.) 
SURETIES.     Ud.) 
SALE  AND  DELIVERY.    (Id.) 
STATUTE  OF  LIMITATIONS.     (Id.) 
ADVERSE   POSSESSION.    (40.ZV.  jT.) 
ALBANY,    (fd.) 
APPEAL.     (Id.) 
BROOKLYN.    (Id.) 
CONSTABLE.     (Id.) 
GOVERNOR.     (Id.) 
INSOLVENT  DEBTOR.    (Id.) 
RELEASE.    (Id.) 
WILL.    (Id.) 


9.  When  a  statute  which  grants   power 
or  authority  has   expressly  fixea,  limi- 


thority  shall  begin  to  be  exercised,  all 
other  time  is  excluded.  Expressio  uni- 
vs  est  exclufio  altermt.  (Child*  agt. 
Smith,  55  Barb.,  45.) 

See  NEW  YORK,  CITY  OF.    (Id.) 

STATUTORY  FORECLOSURE. 
See  SURPLUS  MONEYS.    (41  N.  Y.\ 

STAY  OP  PROCEEDINGS. 
See  PRACTICE.     (4  Keyes.) 

STOCK. 

1.  The  assignee  of  stock   in  a  domestic 
corporation  may  require  an  entry  of 
the    transfer    on    its    books,    though 
his  tide  be  derived  through  a  foreign 
executor  or  administrator.     (  Middle- 
brook  agt.  Merchant's  Bank,  3  Keyes, 
135.) 

2.  A  lona  fide,  assignee  of  hank   stock, 
with  the  first  valid  transfer  thereof  on 
the  books  of  the  bank,  who  takes  liis 
assignment  without  notice  of  a  pre- 
vious assignment  not  entered  on  the 
transfer  book,  has  a   prior  and   better 
right,  to  such  stock  than  the  previous 
assignee.     And  a  cancellation  of  the 
transfer  to  him.  by  the  officers  of  the 
bank,  made  without  his  knowledge  or 
consent,  is  unauthorized,  and  of   no 
effect.     (Cody  agt.   Potter,  55   Barb., 


STOCK   BROKER. 
See  BROKER.    (41  N.  T.) 

STOCKHOLDERS. 

1.  Where  the  plaintiff  stands  in  the  rela- 
tion to  the  defendants  (  a  railroad  cor- 
poration and  its  officers)  as  creditor  or 
stockholder  of  the  company,   lie  is  au- 
thorized to  bring  his  action  to  compel 
the  officers  of  the  company  to  account 
for  their  management  and  disposition 
of  its  funds  and  property,  and  to  obtain 
their  suspension  and  removal  from  of- 
fice.    (Ramsey  agt.  Gould,  ante,  62.) 

2.  The  statute  prohibiting  an  attorney  at- 
law  from  purchadiui;  a  demand  with  the 
intent  of  bringing  a  suit  thereon,  does 
not  prevent  the  plaintiff  iu  this  case  —  • 
who  is  an  attorney  —  from  maintaining 
this  action:     (Id.) 

3.  Because,  the  purchase  of  stock  is  not 
one  ot  the  securities,  or  evidences  of 
debt,  mentioned  ;  nor  IB  it  "  a  chose  iu 
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action,"  within  the  meaning  of  the  stat- 
ute. The  chose  in  action  intended  by 
the  statute,  is  one  on  which  a  suit  can 
be  brought.  This  action  is  not  brought 
upon  the  Rtock.  The  statute  is  a  penal 
one,  and  cannot  be  extended  to  what  is 
not  expressly  included  iu  it.  (-Id.) 

OF  INSOLVENT  CORPORATION.    See  IN- 
SURANCE COMPANIES.    (3  Keyes.) 
See  STOCK.     (Id.) 

4.  One  whose  shares  of  stock  in  a  rail- 
road corporation  have  been  forfeited 
by  the  company  for  non-payment  of 
calls,  is  not  a  stockholder  within  the 
meaning  of  the  tenth  section  of  the 
general  railroad  act  of  1850,  so  as  to 
render  bim  liable  to  a  creditor  of  the 
company  for  the  amount  unpaid  on  the 
forfeited  stock,  although  the  debt  was 
contracted  by  the  company  befoVe  the 
Block  was  forfeited.  HUNT,  .Ch.  J., 
and  WOODRUFF,  J.,  contra.  (Mills 
agt.  Stewart,  41  2f.  Y.,  384.) 


STOPPAGE  IN  TRANSITU. 
See  BILLS  OF  LADING.     (3  Keyes.) 

STREETS. 

CONSTRUCTION  OF  SEWERS  AND  DRAINS 
UNDER  ;   LIABILITY  OF  CORPORATION 

FOR     NEGLIGENCE.        See     CORPORA- 
TION.    (4  Keyes.) 


STRICT  CONFORMITY. 

1.  In  the  use  of  the  remedy  in  summary 
proceedings  to  recover  possession  o? 
land,  parties  must  be  held  to  keep 
Btrictly  within  the  pale  of  the  law, 
and  conform  their  proceedings  strictly 
to  the  demands  of  the  statute,  if  they 
expect  to  have  their  proceedings  sus- 
tained. (People  agt.  Boardman,  4 
Keyes,  56. 


SUBMISSION  OF  CAUSES. 

1.  In  deciding  cases  submitted  under  § 
372  of  the  Code,  tl\e  court  is  to  draw 
from  the  facts  stated,  such  conclusions 
as  a  jury  would  be  warranted  in  draw 
ing,  if  the  case  was  on  trial  before 
them.  (  MORGAN.  J.,  dissenting.— Hold- 
ing that  the  submission  under  this  section 
should  present  only  questions  of  law; 
and  where  tlit  submission  involves  simjjly 
a  question  of  fact,  the  court  is  not  au- 
thorized to  decide  it.)  (Clark  agt.  Wise, 
u^,  97  ) 


SUBORNATION  OP  PERJURY. 

1.  The  general  rule  is  well  settled  that  a 
prisoner  may  be  convicted  upon   the 
sole,  uncorroborated  testimony  of  an 
accomplice,  and  the  question   of   the 
credibility  of  the  witness  belongs  to 
the    jury.       But  the   crime    of   sub- 
ornation of  perjury  forms  an  exception 
to    the    general    rule.      ( People    agt. 
Evans,  40  N.  Y.,  1.) 

2.  Accordingly  where,  on  the  trial  of  an 
indictment  for  subornation  of  perjury, 
charging    the    prisoner  with    having 
suborned    N.   to    commit    wilful   and 
corupt  perjury  upon  the  trial   of  R., 
for  grand  larceny,  the  judge  refused  to 
instruct  the  jury  that  they  could  not 
convict  upon  the  uncorroborated  testi- 
mony of  N.,  that  he   committed  the 
perjury  at  the  instigation  and  by  tho 
inducement  of  the  prisoner,  it  was 

Held,  error.     (Id.) 


SUBSCRIBING  WITNESS. 
See  DEED.    (41  N.  Y.) 

SUMMARY  PROCEEDINGS. 

1.  From  the  determination  in  summary 
proceedings   to  recover  the  possession 
of  premises,  instituted  before  a  justice 
of  the  marine  court  in  the  city  of  Nevr 
York,  an   appeal  does  not  lie  to  the 
court  of  common  pleas.  (McLityre  agt. 
Hernandez,  ante,  121.) 

2.  The  only  mode  of  reviewing  proceed- 
ings of  this  nature,   instituted   before 
any  officer  other  than  justices  of  the 
peace,  is  by  certiorari  out  of  the  su- 
preme court.     (Id.) 

3.  The  cases  in  which  this  court  will  re- 
strain,   by  injunction  proceedings   of 
this  nature,  are  those  where  the  ten- 
ant has  been  deprived  of  an  opportu- 
nity to  make  his  defense,  or  where  the 
defense   was  of  an    equitable  nature 
not  cognizable  by  the  officer.     (Id.) 

4.  In  cases  of  this  kind  instituted  before 
justices  of  the  peace,  an  appeal  is  al- 
lowed.    (Id.) 

To  RECOVER  POSSESSION  OF  LAND.    See 

PRACTICE.     (4  Ket/es.) 
SUMMONS. 

1.  The  court  below  have  power  and  au- 
thority, under  the  Code,  to  coirect  the 
omission  of  names  of  parties  in  a  sum- 
mons, issued  in  an  action  lor  partition; 
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and  to  add  a  verification  by  an  infant 
defendant  himself,  of  his  petition  for 
the  appointment  of  a  guardian  ad  litem 
for  hi  in.  instead  of  that  made  by  the 
plaintiff 's  attorney.  Bur  if  such  pow- 
er did  not  exist  these  defects  are  not 
such  as  to  invalidate  the  judgment. 
(  Van  Wyck  agt.  Hardy,  ante.  392.) 

2.  It  is  not  required,  by  the   Code,  that 
the  summons  in  an  action  in  partition, 
be  filed  with  the  complaint,  and  it  must 
be  assumed,  in  the   absence  of  proof  to 
the  contrary  that  the  summons  served 
on  the  parties,  whether  personally  or 
by  publication,  contained  the  names  of 

'  all  the  parties,  and  that  such  summon* 
or  a  copy  thereof  was  h'led  with  the 
judgment.  It  was  not  necessary  to  file 
it  before.  ($  281.)  (Id.) 

3.  Nor  is  it  necessary  that  a  petition  for 
the  appointment  of  a  guardian  ad  li- 
tem for  an  infant  over   fourteen  years, 
should  be  verified  by  the  infant  himself 
or  at  all.     It  is  sufficient  that  it  satis- 
factorily appears  to  be  his  act.     (Id. 

4.  The  omission  of  the  words  "  in  the  said 
city  of  New  York,"  after  "  number  13 
Chambers  street,"  in  the  copy  summon* 
published,  designating  the  place  of  the 
service  of  a  copy  of  the  answer,  is  not 
a  valid  objection,  where  the  summons 
•was  dated  at  New  York.     The  date  is  a 
part  of  the  summons.     (Id.) 

5.  It  is  sufficient  that  the  copy  summons 
published  is  substantially  a  correct  copy 
ol  the  original.     A  literal   and  exact 
copy  in  every  respect  is  not  requisite. 
The   omission   of  unnecessary    words, 
cannot  vitiate  the  proceedings.     (Id.) 

6.  Where  there  are  twenty  defendants  or 
more,  on   whom  service  of  summons 
by  publication  is  to  be  made,  a  delay  of 
four  days  between  the  making  of  the 
order  and  the  deposit  of  the  summons 
and  complaint  in  the  post  office,  is  not 
unreasonable  or  sufficient  to  charge  the 
plaintiff's  attorney  with  dtlay.     (Id.) 

SUPPLEMENTAL  COMPLAINT. 

See  TRUSTS  AFD  TRUSTEES.   (41  N.  Y.) 

SUPPLEMENTARY  PROCEEDINGS 

J.  A  county  judge  has  no  power  to  mate 
an  order  for  the  examination  of  a  third 
party,  under  $  29*2,  Ate  ,  of  the  Code, 
in  proceedings  supplementary  to  exe- 
cution, upon  a  judgment  recovered  in 
the  supreme  court,  unless  an  execu- 
tion has  been  issued  upon  the  judgment 
to  hit  county.  ( Terry  agt.  Hultz,  ants., 
169.) 


2.  The  fact  that  an  execution   has   been 
issued  to  an  adjoining  county,   where 
the  judgment  debtor  resides,  does  not 
alter  the  case.     (Id.) 

3.  An  action  for  false  imprisonment  will 
not  lie  upon  the  arrest  of  the  plaintiff 
on  an  attachment  as  a  creditor,  in  pro- 
ceedings supplementary  to  execution, 
issued  by  a  special  county  judge,  on 
either  of  the  alleged  following  grounds : 

1st.  That  no  referee  was  appointed. 
The  order  requiring  the  plaintiff  to  ap- 
pear before  A.  B.,  referee,  at  his  office, 
&c.,  was  served  on  the  plaintiff.  The 
Code  does  not  require  the  order  ap- 
pointing the  referee  to  be  incorporated 
with  the  order  requiring  the  creditor 
to  appear;  they  may  be  separate  orders. 
Besides,  the  order  served  contained  a 
valid  appointment  of  aVeferee.  (Lewit 
agt.  Penjleld,  ante,  490.) 

2d.  That  the  error  of  the  year  iu 
which  the  plaintiff  was  lequlred  to 
appear  vitiated  the  order.  The  order 
signed  by  the  officer  and  delivered  to 
be  served,  required  the  plaintiff's  ap- 
pearance on  the  true  day  and  year,  and 
the  proof  of  service  of  the  order  de- 
clared that  it  was  a  copy  of  that  order 
that  was  served  on  the  plaintiff,  and  it 
did  not  appear  that  the  copy  served 
differed  in  any  respect  from,  the  orig- 
inal order.  (Id.) 

3d  That  the  stay  of  proceedings,  pro- 
cured by  the  plaintiff  in  order  to  move 
to  set  aside  the  attachment,  prevented 
the  sheriff  from  real-resting  the  plain- 
tiff and  keeping  him  in  close  custody. 
The  plaintitf  was,  by  the  agreement  of 
his  counsel,  to  be  considered  in  the 
custody  of  the  officer,  and  that  the  offi- 
cer's rights  should  not  be  impaired  by 
omitting  to  confine  him.  The  stay  of 
proceedings  on  the  attachment  did' not 
affect  the  right  of  the  officer  to  detain 
the  plaintiff,  so  as  to  insure  his  presence 
before  the  special  county  judge,  when 
the  case  should  be  in  a  condition  to  be 
heard.  That  order  merely  prevented 
the  judge  from  proceeding  to  inquire 
further  into  the  contempt,  until  the  mo- 
tion to  set  aside  the  attachment  wag 
heard.  (Id.) 

4lh.  The  county  jitdge  having  set  asidt 
tlie  attachment,  the  attachment  proceed- 
ings could  not  be  used  to  protect  the 
defendant.  The  special  county  judge 
having  had  jurisdiction  to  make  tnn 
order  that  the  plaintiff  appear  before 
the  referee,  and  the  proof  of  service  of 
Ruch  order,  giving  him  jurisdiction  of 
the  person  of  the  plaintiff,  it  follows 
that  the  attachment,  and  the  proceed- 
ings under  it,  were  regular  aud  a  pro- 
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tection  to  all  the  parties  to  the  proceed- 
ings.    (Id.) 

4.  The  attachment  not  having  been  legal- 
ly set  aside  it  was  a  protection  to  all 
concerned  for  what  was  done  under  it. 
(Id.) 

See  ORDER.    (3Keyes.) 

5.  Upon  an  examination   tinder   supple- 
mentary proceedings   after  judgment, 
where  it  appears  that  the  judgment 
debtor   has   transferred  property  to  a 
witness,  the  latter  is  bound  to  answer 
all  questions  tonchiug  the  transfer,  and 
seeking  for  information  as  to  and  bear- 
ing upon  the  question,  whether  such 
transfer  was  for  a  good  consideration, 
and   was  honest  or  fraudulent;   and 
upon    his   refusal    to    answer,    he    is 
liable  to  be  punished  as  for  contempt. 
(Lathrop  et  al.  agt.  Clapp  et  al..  40  N. 
T.,  328.) 

6.  Examinations  of  witnesses   and  par- 
ties in  such  proceedings  are  regulated 
by  the    provisions   of    section   292  of 
the  Code,  and  are  not  limited  by  sec- 
tion 299.     (Id.) 

7.  The  order  to  punish  a  witness  as  for  a 
contempt    in  refusing    to    answer  in 
such  proceedings  is  under  section  302 
of  the  Code,  and  may  be  made  by  the 
judge  out  of  court,  and  need  not  state 
that  the    proceeding    had    -been    im- 
peded, impaired,  prejudiced  or  defeated 
|>V  the   misconduct,    as    required  in  2 
£.  S.,  538,  $  29.    MURRAY  &  WOOD- 
RUFF, JJ,,  contra.     (Id.) 

8.  A   receiver  appointed  in  supplemen- 
tary proceedings   under  the   Code,  is 
thereby  vested  with  the  title  to  all  the 
personal    property   of    the  judgment, 
debtor,  whether  in  his  own    hands  or 
in  the  hands  of  others.     GROVER,  J. 
(Bostwickagl.  Menck.     (Id.) 

9.  But  it  is  otherwise  as  to  property 
transferred  or  assigned   by  the  debtor 
in   fraud   of  creditors.     S'uch    assign- 
ment is  good   against  the  receiver  as 
merely  the  representative  and  succes- 
sor of  the  judgement   debtor;  and   as 
representative  of  the  creditor,  he  has 
no  greater  right  than  the  creditor  him- 
self with   reference  to   the   property 
fraudulently  assigned,  which   right  is 
to  avoid    and   set  aside  such   assign- 
ment, so  far  only  unit  shall  be  necessary 
in  satisfy  his  debt  and  costs.     (Id.) 

10.  If  the  same  person  be  appointed  re- 
ceiver in  several  proceedings  for  sev- 
eral  creditors,  he   is  then  trustee  for 
them  :ill,  and   clothed  with    power  to 
Bet    aside     transfers     fraudulent     as 
against  them,  but  only  to  au  extent 


sufficient     to     satisfy     their   demands. 
(Id.) 

11.  Accordingly,    where  a  receiver  ap- 
pointed in   supplementary  proceedings 
after  judgment   brought  a  suit  to  set 
aside  an  assignment    by  the  judgment 
debtor,    as    fraudulent   against    cred- 
itors : 

Weld,  that  his  recovery  against  the  aa- 
8  nee  should  be  limited  to  an  amount 
sufficient  to  cover  the  judgment  and 
interest,  together  with  the  costs  of  the 
proceedings,  although  the  assigned 
property  in  the  hands  of  the  latter 
was  of  much  greater  value.  (Id.) 

12.  It  seems  that,  if  a  receiver  has  com- 
menced such  an   action,  and  is  subse- 
quently appointed  receiver  in  another 
proceeding,  to  recover  the   amount  of 
the  second  judgment,  he  must  brings 
new  action     GROVER,  J.    (Id.) 

SURETIES. 

1.  Sureties  in  an  undertaking  on   appeal 
in  the  usual  form,  subject  to  the  usual 
conditions,  are  not  liable  thereon  when 
the  judgment  en  such  appeal   is'  inter- 
locutory merelv,  and  not  final.     (Pop- 
penhusen  agt.  Seeley,  3  Keyes,  150. 

2.  Judgment  absolute  for    plaintiff   on 
demurrer    at   special    term.      Under- 
taking by  defendant   in  this  suit,  on 
appeal   to  general   term,   to    pay   all 
costs  and  damages  upon   such   ap'peal, 
and  the  judgment  also,   if  affirmed   at 
general  term.     Order  at  general  term, 
affirming  judgment,  except  that  defen- 
dant have   leave  to  answer.     Defen- 
dant did  answer,  and  plaintit)  recover- 
ed judgment  again,  upon  the  issue  of 
fact  thus  joined.     Action  against   the 
defendant  in  this  suit  on  said  under- 
taking : 

Held,  that  there  was  no  judgment  of 
affirmance,  hence  no  liability  of  defen- 
dant upon  the  undertaking.  (Id.) 

3.  Sureties  upon  an  undertaking  in  the 
usual    form,    on    appeal  from   a  judg- 
ment against  two  or  more  defendants 
severally   hable,  are   liable   upon    an 
affirmance  of  the  judgment   as   to  one 
of   the  defendants,    though    it   be  re- 
versed   as   to    others.     (Seacord    agt. 
Morgan,  3  Keyts,  636. ) 

4.  Judgment   against  defendants  sever- 
ally and    not  jointly    liable.     Appeal 
and  undertaking  by  defendants  in  ihia 
suit  to  pay  the   judgment  if  affirmed, 
or,  if  affirmed  in  part,  to  pay  such  part 
as  should   be   affirmed.     Judgment  af- 
firmed as  to  one  of  the  original  defen- 
dants, aud  reversed  as  to  the  other. 
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Action  against  the  sureties  on  their 
nndertakiug : 

Meld,  thatthe  judgment  affirmed  against 
one  of  the  parties  was  in  affirmance  of 
the  judgment  as  intended  and  under- 
stood by  the  terms  of  the  undertaking, 
and  hence  the  sureties  were  liable. 
(Id.) 

See  CONTRACT.    (3  Keyes.) 
SHERIFF.    4  Kei/ef.) 
PRACTICE.    (Id.) 

SURETY. 
See  GUARANTY.    (41  N.  T.) 

SURGEON. 
See  FORMER  ADJUDICATION.  (41 JV.  T.) 

SURPLUS  MONEYS. 

1.  An  action   for  moneys  had  and   re- 
ceived   is  the  proper  form  in  which  a 
mortgagor  may  sue  for  surplus  moneys 
arising  upon  a  statutory   foreclosure 
and  sale,  and   inequitably   maintained 
by  the   mortgagee.     JAMES,  J.    (Cope 
agt.  Wlieeler^iN.  Y.,  303.) 

2.  Accordingly,    where   the    mortgagee 
claims  to  retain  the  surplus   moneys, 
as  applicable  to   the  payment   of  the 
amount  due  upon  a  subsequent  mort- 
gage  upon  the  same   property,   made 
by  the  same  mortgagor,  and  such  mort- 
gage is,  in    fact,   usurious,   the  mort- 
gagor may  recover  such    moneys  in 
an  action  against   the  mortgagee   for 
moneys  had  and  received.     (Id.) 

SURRENDER. 

FRAUDULENTLY  PROCURED.  See  CON- 
TRACT. (3  Keyes.) 

SURROGATE. 

See  PRACTICE.     (4  Keyes.) 

1.  A  surrogate  has  the  power,  under  the 
act  of  18:57  §  .i4,  ch.  46,  to  revoke  let- 
ters of  administration,  granted  to  a 
person  claiming  to  be  the  wife  of  the 
intestate,  when  the  fact,  that  she  is  not 
such  wife,  is  brought  judicially  to  his 
notice.  (Kttrr  agu  Kerr,  41  N.  Y., 
27:2.) 

SUSPENSION  OF  THE  POWER  OF 
ALIENATION. 

Set  WILL.    (41  N.  Y.) 


TAXES. 

1.  The  equitable  rights  of  the  creditors 
of  an  insolvent  corporation,  in  the  dis- 
tribution of  its  assets  by  ihe  receiver, 
are  subject  to   prior  claims  for  taxes 
for  the  collection  of  which  a  warrant 
had  been  duly  issued  before  the  prop- 
erty passed  from  the  possession  of  the 
corporation.     (In  re  Receioership  Col- 
umbian Insurance  Company.  3  Keyes. 
123. 

2.  It  seems,  that  an  injunction    cannot 
legally  issue  to  restrain  the  collection 
of   tax,    although    illegally   imposed. 
The  aggrieved    party   must  lake  his 
remedy  uy  action  for  the  damages  sus- 
tained.     ( Hasbrmick    agt,     Kingston, 
Bvarb  of  Education,  3  Keyes,  480.) 

See  IMPORTS.    (Id.) 
STATUTES.    (Id) 

ERRONEOUS  ASSESSMENT  OF.     See  IN- 
SURANCE COMPANIES.     (Id.) 

See  CONSTITUTIONAL.    (Id.) 
ASSESSMENT.     (40  N  Y.) 
FOREIGN  CORPORATION.    (Id.) 
CONSTITUTIONAL  LAW.    (41 JV.  Y.) 
EVIDENCE.     (Id.) 


TAXES  AND  ASSESSMENTS. 

1.  It  is  no  valid  objection   to   an   assess- 
ment for  flagging  a  side-walk  on  an  av- 
enue, that  part  of  the  old  flagging  was 
re-laid,  and  part  of  the  old  curb  re-set, 
and  included   in  the  expense,  where 
the  ordinance  does  not  direct  that  new 
flagging   shall  be   used.       \Matter  of 
Henry  J.  Anderson,  ante,  184.) 

2.  It  is  not  an  objection  to  such  assess- 
ment that  the  lots  are   charged  tor  the 
work  done  opposite  each  lot,  while  the 
expenses  are  charged  equally  on  all  the 
property  per  foot.     It  is  a  matter  with- 
in the  discietion  of  the  assessors,  who 
are  to  make  the  assessment  according 
to  the  amount  of  benefit  each   lot  re- 
ceives from  the  improvement.     (Id.) 

3.  Neither  is  the    objection  that    more 
than  one  lot  is  included   in  one  assess- 
ment,  any  ground  for    vacating  the 
same.     Provision  is  made  for    appor- 
tioning the  ami  Mini  on  each  lot,  if  nec- 
essary ;   and  although  it  would  be  bet- 
ter to   asnes3   each   lot  by  itself,   yet 
when  the  same  person  owns  the  whole, 
no  injury  can  be  sustained  by  putting 
them  together.    (Id.) 

TELGRAPH  COMPANIES. 
See  DAMAGES.    (41  N.  Y.* 
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TENANTS  IN  COMMON. 

ACTION  BY.    Sef  ACTION.    (3  Keyes.) 
CONDITION    OF     RE  ENTKY.      (41 

y.Y.) 
WILL.    (Id.) 

TENDER. 

1.  Where  upon  a  contract  to  deliver 
Ct-rtaiu  shares  of  stock  "  at  seller's 
option,  sixty  days,"  the  purchaser 
makes  his  demand  for  the  stock  at 
the  proper  time  and  in  the  proper  form, 
is  then  ready  to  pay  the  price,  and  is 
refused  the  delivery  on  the  ground 
that  the  seller  was  not  able  to  make  it, 
it  is  not  necessary  to  the  former's  right 
of  action  for  the  breach  that  he  should 
bave  made  an  actual  offer  or  tender  of 
4he  money.  (DANIELS  and  JAMES, 
JJ.,  coutra,)  (  Wheeler  agt.  Garcia,  40 
N.  Y.,  i>84.) 

See  SALB.    (41  N.  T.) 

TITLE. 

1.  Where  the  will  of  the  testator,   after 
directing  the  payment  of  his  debts,  and 
ot  some  specific  legacies,  devised   and 
bequeathed  the  residue  and   remainder 
of  nis  estate,  real  and  personal,  to  his 
executors,  in  trust,  to  invest   the  same, 
and  pay  the  income  to  his  wife  during 

life,  and  at  her  death,  the  balance  to 
his  heirs-at-law : 

Held,  that  a  power  to  sell  and  convey  the 
real  estate  of  the  testator  by  the  exe- 
cutors is  fairly  to  be  implied,  and  that 
a  conveyance  from  them,  under  such 
implied  power,  will  carry  a  good  title 
to  the  purchaser.  (Livingston  agt. 
Murray,  ante,  102.) 

2.  Where  a  referee  finds  that  at  the  time 
a  mortgagee  signed  his  name  to  an  as- 
signment of  the  mortgage,  he  was  of 
unsound  mind,   and  incapable  of  exe- 
cuting a  legal  instrument;;  such  find- 
insr    is    conclusive    upon    this    court. 
(Marvin  agt.  Inglis,  ante,  3^9. 

3.  Therefore  such  assignment  is  void,  un- 
less made  valid  by  some  other  fact  dis- 
closed inthe  case.     (Id.) 

4.  The  acts  of  the  wife  of  the  mortgagee 
in  conducting  and  managing  the  affairs 
of  her  husband,  and   in   procuring  the 
execution  of  the    assignment   of  the 
mortgage,  are  not  sufficient  to  consti- 
tute her  his  agent  for  that  purpose,  so 
as  to  make  valid  the  assignment ;  for  a 
person  mentally  incapable  of  transac- 
ting business,  cannot  appoint  an  agent 
to  transact  it  for  him,   the  act  of  the 


agent  in  such  case  would  be  equally 
void.  (Id.) 

5.  If  no  title  In  the  mortgage  was  con- 
veyed by  the  assignment    in  the  life- 
time of  the  mortgagee,  such  title  could 
not  be  conveyed  by  any   delay  of  his 
personal  representati  ves«after  his  death, 
in  asserting  their  right  thereto.     (Id.) 

6.  The  law  is  well  settled  that  a  purchas- 
er of  choses  in  action,  ether  than  such 
as  by  the  law-merchant  are  negotiable, 
acquires  no  better  title  than  that  of  his 
vendor.  Consequently  any  subsequent 
assignee,   under  a  void  assignment  to 
the  first  assignee  of  the  mortgage,  ac- 
quired no  better  title  than  the  first  as- 
signee.   (Id.) 

7.  It  is  well  settled   in  this   state,   that 
standing  trees  form  part  of  the  land, 
and  as  such  are  real  property.     (Good- 
year agt.   Vosburgh,  ante,  377. ) 

8.  In  1833,  B.  &  B.   sold  to  C.  &  L.  the 
timber  and  wood  on  about  fifty  acres 
of  land,  with  the  privilege  at  any  time 
thereafter,  to  enter  upon  the  premises 
and  takeoff  all  the  timber  and  wood. 
The  instrument  was  sealed,  and  pur- 
ported to  have  the   name  of  a  subscri- 
bing witness,  but  the  referee  found  that 
the  signature  of  the  subscribing  witness 
was  not  genuine.  It  was  not  acknowl- 
edged until  1867,  and  was  not  recorded : 

Held,  that  the  instrument  purported  to 
convey  a  freehold  estate,  and  was  void 
under  our  statute.  Thecase  of  Warren 
agt.  Leland,  (2  Barb.,  613,)  doubted, 
but  distingvished  from  this  case,  Ver- 
beckagl.  Roe,  (50  Barb.,  302,)  concur- 
red in.  (Id.) 

9.  The  conveyance  did  not  take  effect  as 
against  the  subsequent,  grantees  of  B. 
&  B.  and  the  plaintiff  acquired  no  title 
to  the  timber  or  wood  as  against  them. 
(Id.) 

TO    PERSONAL    PROPERTY.       See    BlLL8 

AND  NOTES;  BILL  OF  LADING ;  HUS- 
BAND AND  WIFE  ;  PERSONAL  PROP- 
ERTY. (3  Keyes.) 

To  REAL  PROPERTY.  See  REAL  PROP- 
ERTY ;  RELIGIOUS  CORPORATION. 
(Id.) 

10.  J.  O.  bequeathed  all  his  real  and  per 
sonal  estate  to  his  wife,  E.  C.  O.,  and 
daughter.  S.  A.  E.  O.,  to  each  the  eqnal 
one-half  part  thereof,  share  and  share 
alike,  subject  to  the  following  restric- 
tions or  limitations,  to  wit, — that  his 
wife,  at  any    time   after  his   decease, 
might  make  such  testamentary  disposi- 
tion of  the  property  and  estate  given 
her  as  should   seem  just  and  proper; 
but,  ia  the  event  of  her  death  iutesiate, 
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and  without  issue,  she  should  be  deem- 
ed to  have  held  the  same  for  and  dur- 
ing: her  life  only,  and  not  abeolutely 
or  in  fee, — and  in  that  case,  whatever 
should  remain  of  the  same  property 
and  estate,  waa  bequeathed  to  his  said 
daughter,  S.  A.  O.  E. :  and  in  case  of 
the  death  of  the  daughter  -without  is- 
sue and  intestate,  she  should  be  deemed 
to  have  held  the  same  for  and  during 
her  lite  only,  and  not  in  fee  or  abso- 
lutelv, — and"  in  that,  case,  whatever 
should  remain  of  the  same  property 
and  estate  was  bequeathed  toniswife. 
The  plaintiffs  (devisees  under  this 
\vill)  contracted  with  defendant  to 
convey,  and  he  to  purchase,  certain 
premises  which  were  a  part  of  the  pro- 
perty devised  as  above.  At  the  time 
designated  for  the  execution  of  the 
conveyance,  the  plaintiff's  tendered  a 
full  covenant  warranty  deed  of  the 
premises,  properly  executed  and  ac- 
knowledged, which  the  defendant  re- 
fused to  accept,  alleging  that  plaintiff's 
title  was  not  good,  and  hence  the  deed 
did  not  convey  such  a  title  as  he  had 
contracted  for.  In  this  actioYi  to  en- 
force specific  performance  against  the 
defendant,  the  only  question  presented 
is,  whether  the  "plaintiffs  (devisees 
under  the  said  will)  could  convey  to 
the  defendant  an  absolute  and  perfect 
title  in  fee  to  these  premises,  thus  de- 
vised to  them  under  the  provisions 
above  cited  :  Held, — 

a.  The  deed  tendered  would  invest 
the  defendant  with  all  the  estate  and 
interest  which  is  vested  in  the  plain- 
tiffs by  the  devise,  and  bar  the  plain- 
tiffs, and  all  claiming  through  them  as 
heirs  at  law,  from  asserting  title  to  the 
premises.      (Freeborn  agt.    Wagner,  4 
Keyes,  27.) 

b.  The  death  of  either  devisee,  leav- 
ing issue,  could  not  impair  the  title  of 
the  defendant,  tor,   in   such   case,  the 
qualification  in  the  second  item  of  the 
will  would  not  become  operative  as  a 
limitation  of  the  first  clause,  and  the 
devisee  would  then  be  deemed  to  have 
taken   in  fee,  and  her  conveyance  in 
fee  would  have  full  operation.    That 
is,  in  such  case,  the  event  upon  which 
the  devise  created  a  life  estate  only, 
not  happening,  the  first  clause  of  the 
will,  creating  an  estate   in  fee,  being 
no   longer  limited,  would    be  left  to 
operate.     (Id.) 

c.  If  the  first  taker  should  die  with 
out  issue,   the  title  of  the  defendant 
could  not  be  impaired  by  that  contiu 
gency,  for  then   he  estate  would  go  to 
the  remaining  devisee.     But  this  in- 
teiest  of  the  other  devisee,  under  the 
will,  is  an  expectant  future  estate  ;  it 


is  a  contingent  remainder  over  to  her, 
which  remainder,  under  our  statute 
(f  R.  S.  725,  $  35),  passes  by  her  deed, 
and  by  uniting  with  that  of  the  first 
taker — in  the  deed  tendered — she  and 
her  heirs  are  forever  concluded.  (Id.) 
d.  The  power  of  testamentary  dis- 
position conferred  by  the  will  upon 
the  devisees,  in  the  light  of  sections 
81,  82,  83  and  84  of  1  Revised  Statutes, 
is  to  be  construed  as  an  absolute  power 
of  disposition,  through  the  exercise  of 
which  by  the  devisees  (plain-rift's),  the 
purchaser  would  take  an  absolute  title 
in  fee.  (Id.) 

11.  The  essential  principle  involved  and 
determined  above,  may  be  summed  up 
and   stated  in   the  following  proposi- 
tion :    A  devise  of  an  estate  for  life, 
coupled  with  a  general  and  beneficial 
power  of  testamentary  disposition,  con- 
fers an  absolute  power  of  disposition 
in  respect  to  the  rights  of  creditors  and 
purchasers,  whereby  a  conveyance  by 
the   devisees   under  such  will,  of  an 
estate    in    fee  of  the  premises  so  de- 
vised vests  in  the   purchaser  a  good 
and  valid  title  to  the  premises  so  con- 
veyed.    (Id.) 

12.  Where  a  deed  is  void,  for  the  reason 
that  it  was  never  delivered,  all  titles 
derived  therefrom  by  subsequent  con- 
veyances must  of  necessity  fall  with 
it.      (Ford  agt.  James,  4  keycs,  300.) 

4.  Where  the  legal  title  to  property  is  in 
the  wile  as  against  her  hneband,  it 
cannot  be  seized  by  his  creditors  to 
satisfy  his  debts,  without  proof  that 
her  title  is  merely  colorable  and  fraud- 
ulent as  against  the  creditors  of  the 
husband.  (Gage  agt.  Dauclty  &  Beek- 
mau,  34  JV.  Y.,  293.)  (Klaeuder  agt. 
Lynch.  4  Keyes,  391.) 

13.  Under  existing  statutes,  a  married  wo- 
man may  manage  her  separate  property, 
through   the   agency  of  her  husband, 
without  subjecting  it  to  the  claims  of 
his  creditors.     (Buckley  agt.  Wells,  33 
N.  Y.,  518.; 

14.  The  application  of  an  indefinite  por- 
tion of  her  income,  by  a  wife,  to  the 
support  of  her  husband,  does  not  im- 
pair the  title  of  the  wife  to  her  pro- 
perty.    (Same  case.) 

FALSE  ALLEGATION  OF  TITLE.  Set 
SLANDER  OF  TITLE.  (Id.) 

SLANDER  OF  TITLE  TO  REAL  PROPERTY. 
ACTION  MAIXTENABLE  FOR.  EVI- 
DENCE CONCERNING,  REQUISITES  TO 
MAINTAIN  ACTION  FOR.  See  SLANDER 
OF  TITLE.  (Id.) 

EQUITAULE  TITLE,  IN  QUESTION  OF 
RIGHT  OF  WAY  FROM  NECESSITY. 

See  RIGHTS  OF  WAY.    (Id.) 
ALIENATION.    (Id.) 
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TORT. 
See  ACTION.    (55  Barb.) 

TRADE  MARKS. 

1.  Property  or  proprietorship ;   wrong- 
ful appropriation  of.     Facts  stated  in 
opinion.     ( See  tiurnett  agt.  Phalon,  3 
Keyes,  594. 

2.  The  faet  that  a  manufacturing  com- 
pany, not  engaged  in  making  prints  or 
calicoes,  and  having  no  trade-mark  for 
them,  has  placed  the  name  of  the  place 
where  its  mills  are  located,  as  a  trade- 
mark, upon  cotton  cloths  manufactured 
by  it,  does  not   prevent  others  from 
making  use  of  the  same  local  name  to 
designate    printed   good*,    or  calicoes, 
manufactured  by  them.  ( The  Amoskeag 
Manuf.    Co.   agt.    Garner,  55.  Barb.. 
151.) 

3.  The  doctrine  of    trade-marks  is    not 
capable    of    indefinite   expansion ;    it 
should  not  be  extended  beyond  its  just 
limits.     (Id.) 

4.  Those  who  have  made  a  name  and 
reputation  in  trade  or  manufacture,  by 
calling  a  given  article  by  a  particular 
name,  should  be  protected,  for  to  that 
extent  it  is  their  property  ;  but  if.there 
is  an  article   in  the  trade,  or  in  the 
range  of  manufactures,  to   which  it 
bas  not  been  applied,  as  to  that  article 
any  one  lias  a  right  to  give  it  any  name 
he  may  select ;  and  if  he  selects  a  name 
which  has  been  applied  to  some  other 
article  or   thing,   the   owner  of  that 
article  or  thing  has  no  right  to  com- 
plain.    (Id.) 

5.  The  plaintiff,  deriving  its  name  from 
the  •'  Amoskeag  Falls,"  wliere  its  mills 
were  located,  was  engaged  in  manu- 
facturing cotton    cloths,    and    it   had 
been  its  invariable  custom,  for  many 
years,  to  stamp  or  print  its  name  upon 
goods  of  its  manufacture,  sometimes  in 
lull,  as    "  Amoskeag    Manufacturing 
Company."  at  others,    "  Amoskeag  M. 
C.,"    or   "A.    M.    C. ;"    upon   others, 
"  Amoskeag,"  or  '•  Amoskeag  Cotton," 
or  '•  Amoskeag  Duck."    The   defend- 
ants used  the  word  •'•  Amoskeag"  upon 
printed  goods,  or  calicoes  manufactured 
oy  them.     It  appearing  to  the  court, 
upon  a  motion   to  dissolve  an  injunc- 
tion, that   the   plaintiff  did  not  man- 
ufacture  or  sell  clothe,   or    calicoes, 
prior  to  the  introduction  of  the  labels 
by  the  defendants,  and  had  no  trade- 
mark or  property  in  the  word  "  Amos- 
keag,"  as  applied  to   print  cloths,  or 
calicoes  ;  that  the  defendants  first  ap- 
plied  that   word   to  their  prints  and 
calicoes,  aud  in  so  doing  did  uot  invade 


the  plaintiff's  right  to  use  it,  as  to  the 
goods  it  did  make ;  that  the  defend- 
ants, in  so  applying  the  word  to  their 
prints,  &.,  did  not  intend  to  represent 
them  as  being  of  the  plaintiff's  man- 
ufacture, or  to  injure  the  plaintiffs  or 
deceive  the  public;  and  that  in  fact  the 
plaintiff  had  not  been  injured,  nor  the 
public  misled  or  deceived  : 

Held,  that  the  plaintiff  was  not  entitled 
to  an  injunction  ta  restrain  the  use  of 
the  word  "Amoskeag"  upon  the  prints 
and  calicoes  manufactured  by  the  de- 
fendants : 

Held,  also,  that  the  plaintiff  could  not 
be  protected  in  the  use  of  the  word 
"  Amoskeag,"  upon  the  ground  that  it 
was  its  nauie  ;  but  that  it  was  entitled 
to  protection  in  its  use  so  far  as  it 
had  applied  the  same  to  goods  man- 
ufatcured  by  it,  and  no  farther.  (Id.) 

fi.  That  when  it  should  appear  that  the 
plaintiff  had  applied  the  word,  as  its 
trade-mark,  to  prints  and  calicoes,  be- 
fore it  was  thus  applied  by  the  defend- 
ants, the  defendants  could  be  enjoined 
from  using  it ;  but  that  until  that  did 
appear,  the  use  of  the  word  by  the 
defendants  was  lawful,  and  not  an  in- 
vasion of  the  plaintiff 's  rights  of  prop- 
erty. (Id.) 

7.  A  delay  of  nine  years,  in  applying  for 
an  injunction  to  restrain  the. infringe- 
ment of  a  trade-mark,  is  good  cause 
for  restraining  it,  or  dissolving  it  if 
granted.  (Id. ) 

TREATY. 

1.  The  provisions  of  the  treaty  of  the 
United  States  with   Great   Britain  in 
1794,  with  reference  to  the  capacity  of 
British    aliens  to   hold    and    convey 
lands   in   this  country   under   it;  the 
law  of  this  state  passed  April  2d,  1798, 
upon  the  same  subject  and  the  applica- 
bility of  such   provisions  and  of  that 
law  to  the   Puheney  title  in  this  state, 
stated  and  discussed  by  DANIELS,  J. 
( T/ce  People   agt.   Snyder.  41   JV.    Y., 
397.) 

2.  The  validity  of  the  titles  derived  from 
conveyances  by  the  British  trustees  of 
the  Pulteney  estate  affirmed.     (Id.) 

TRESPASS. 

1.  When  a  person  is  lawfully  on  land 
by  a  license  from  the  owner,  and  he 
invites  a  stranger  in  for  a  lawful  pur- 
pose, such  stranger  is  not  a  trespasser, 
(Kelly  agt.  Tilton,  3  Keyes,  'Jtt3.) 

See  HUSBAND  AND  WIPE.     (Id.) 
PKACTICE.    (Id.) 
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TRIAL. 

1.  In   deciding  cases  submitted  under  $ 
372  of  the  Code,  the  court  is  to  draw 
from  the  facts  stated,  such  conclusions 
as  a  jury  would  be  warranted  in  draw- 
ing,   if  'the  case   was  on  trial  before 
them.  (MORGAN,  J.,  dissenting.)  Hold- 
ing that  the  submission  under  this  sec- 
tion should  present  only  questions  of  law  ; 
and  where  the  submission  involves  sim- 
ply a  qiieslioa  of  fact,    the  court  is  not 
authorized   to  decide  it.       (Clark    agt. 
Wise,  ante,  97.) 

2.  Where   the   court  is  required   to  try 
questions  of  fact  upon,  ex  parte  affida- 
vits, and  IB  called  upon  to  take  the  is- 
sues from  a  jury,  the  evidence  must  be 
of  the     most    "preponderating    nature 
against  the  party  who  is  to  be  deprived 
of  a  jury   trial.     (Morey  agt.  Safe  De- 
posit Co.,  ante,  124.) 

See  ARREST  OF  JUDGMENT.  (41  N.  Y.) 
EVIDENCE,    (Id.) 
INDICTMENT.    (Id.) 
JURISDICTION.    (Id.) 
PRACTICE.    (Id.) 
PRESUMPTION.    (Id.) 
RAPE.     (Id.) 
SESSIONS.    (Id.) 

TRIAL  BY  THE  COURT. 

1.  Where  an  appeal  is  duly  taken  from  a 
judgment  at  special  term,  to  the  general 
term,  by  the  unsuccessful  party,  it  is 
SLicaiver  of  all  irregularities  in  the  judg- 
ment, which  might  have  been  heard  at 
special  term,  if  a  motion  had  been  made 
before  the  appeal  was  taken.     (People 
agt.    Albany  and  Susquehanna  B.  It. 
Co.,  ante,  49.; 

2.  Counsel  for  the   defeated   party  in  an 
action,  have  no  right  to  be  present  at 
the  finding  of  facts  by  the  judge    who 
tried  the  cause,  or  to  dictate,  or  have  a 
voice  in  regard  to  what  such  finding 
should  be,   any  more   than  he  would 
have  to  intrude  into  the  jury  room,  had 
the  case  been  tried  by  a  jury,  and  dic- 
tate to  or  advi«e  with  them   in  regard 
to  what  should  be  their  verdict.     (Id.) 

3.  inv  person  who  should  attempt  to  in- 
terfere with  the  judge  in  the  discharge 
of  his  duty,  after  a  cause  has  been  sub- 
mitted to  him  for  decision,  and  before 
the  same  is  decided  in  the  manner  pre- 
scribed by  the  statute,  would  be  guilty 
of  a  mosl'grave  offense.     (Id.) 

4.  If  after  the  judge  has  decided  the  case 
in  his  own  mind,  he  desires  any  assis- 
tance in  the  clerical   labor  of  drawing 
up  the  statement  of  facts  and  conclu- 


sions of  law,  inconformity  with  his  de- 
cision, he  may,  doubtless,  employ  any 
one  to  render  such  service  ;  and  thi's 
service  is  frequen.lv,  and  probably 
most  commonly,  performed  by  the  at- 
torney of  the  successful  party,  under 
the  direction  of  the  judge.  But  no  per- 
son has  anv  right,  unsolicited  by  the 
judge,  to  be  heard  or  to  act.  in  any 
way  whatever  in  making  up  the  decis- 
ion, even  m  form,  much  less  in  matter 
of  substance.  (Id.) 

5.  The  only  notice  the  successful  party  is 
requiied  to  give  to  his  adversary,  after 
the  cause  is  submitted  to  the  judge  for  . 
decision,   is  notice   in  writing  of  the 
judgment,   after  it  has   been  entered, 
and  this  only  for  the   purpose  of  limi- 
ting the  time  of  the  other  party  to  ex- 
cept and  appeal.     (Id.  ) 

6.  Where  the  successful  party,  under  au- 
thority of  the  judgment  in  the  action, 
have   been  exceedingly   prompt,   and 
even  nimble,  although  strictly  regular, 
in  taking  possession  of  the  property 
\vbichthejudgmentgave  them,   they 
cannot  be  ousted  and  compelled  to  sur- 
render upon,  motion.    (Id.) 

7.  Where  the  necessary  and  inevitable 
tendency  of  the    several  matters  set 
forth  in  any  moving  papers  is  to  dis- 
parage the  judtce  who  decided  and  gave 
judgment  in  the  action,  and  to  bring 
him  into  disrepute  and  disfavor,  if  not 
to  challenge  his  truthfulness  and  int- 
egrity in  his  official  conduct,  such  pa- 
pers will  be  stricken  out,  as  irrelevant, 
impertinent  and  scandalous,  and  not  al- 
lo'ved  to  be  placed  upon  the  files  of  the 
court;  and    this   by   direction   of   the 
court,   without  the  necessity  of  a  mo- 
tion to  that  effect.     (A/.) 


TROY   UNION   RAILROAD 
COMPANY. 

See  RAILROAD  COMPANIES.     (55  Barb.) 

TRUSTEES. 

!•  A  trustee  cannot  divest  himself  of  his 
his  obligations  to  perform  the  duties 
of  the  trust.  To  be  discharged  from 
the  obligations  of  his  office,  he  must 
have  an  order  of  the  court,  or  the  con- 
sent of  all  tlie  cestuis  que  trust,  to  that 
effect.  (  Thatcher  agt.  Candee,  3  Keyes, 
L57.) 

2.  Certain  assignees  had  themselves  pur- 
chased some  of  the  property  in  their 
hands  by  the  assignment,  at  less  than 
its  full  value  : 

Held,  that,  as  trustees  of  the  assigned 
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property,  while  the  same  was  in  their 
hands,  they  could  not  be  permitted  to 
hold  a  position,  as  purchasers  or  other- 
wise, hostile  to   the  trust;   and  they 
must  account  for  the   difference    be- 
tween the  sum   paid  by  them  and  the 
value  of  the  property  purchased.  (Col- 
born,  agt.  Morton,  3  Keyes,  296. ) 
See  RELIGIOUS  CORPORATION.    (Id.) 
TRUSTS  AND  TRUSTEES.    (Id.) 

1.  Though  a  judgment  creditor  has  sim- 
ply a  lien  on  lands  of  the  debtor,  which 
caii  ripen  into  title  only  by  a  sale  and 
conveyance,  yet,  where  a  fraudulent 
conveyance  h'as  been  so  far  effectual, 
as,  in  favor  of  a  bona  fide  purchaser, 
to  withdraw  the  land   from  the  legal 
operation  of  the  lien,  a  court  of  equity 
will  arrest  the  proceeds  of  the  convey- 
ance  in  the   hands  of  the  fraudulent 
conveyancer,  or  direct   those    in  the 
hands'of  the  bona  fide  purchaser,  not 
paid  over,  to  be  applied  in  satisfaction 
of  the  judgment  thus  fraudulently  de- 
prived of  its  lien.     In  effect,  the  fraud- 
ulent conveyancer  is  thus  made  a  trus- 
tee of  the  judgment  creditor,  and  is  re- 
quired to  account  to  him,  through  his 
agent,  the  receiver,  in  that  capacity. 
(  Warner  agt.  Blakeman,  4  Keyes,  487.) 

2.  For  what  constitutes  a  trustee  of  an 
express  trust,  within  the  meaning  of 
section   113   of  the  Code,  so  as  to  au- 
thorize an  action  to  be  brought  by  the 
trustee  without  joinder  of  the  bene- 
ficiary of  the  trust,  see  statement  and 
opinion.        (Cummins   agt.  Barkalow, 
4  Keyes,  514.) 

See  RECEIVER.    (Id.) 

TRUSTS  AND  TRUSTEES. 

t.  A  trust  in  personal  property,  npon  the 
death  of  the  trustee,  devolves,  with 
the  property,  upon  his  representative. 
(  Bunn  agt.  Vaughan,  3  Keyes,  345.) 

2.  It  is  only  when  the  trust  is  in  real 
estate,  that  the   statute  of  uses   and 
trusts  vests  it  in  the  supreme  court, 
upon  the  death  of  the  trustee.     ( Id.) 

See  AGENCY.    (Id.) 

BREACH  OF  TRUST.    ( Id.) 
EXECUTORS.    (Id.) 
TRUSTEES.    (Id.) 

3.  The  law,  in  this  state,  imposes  upon 
trustees,  holding   trust  funds  for  in- 
vestment for  the  benefit  of  minor  chil- 
dren, to  be  supported  from  the  income 
accruing  therefrom,  the  duty  of  placing 
them  in  a  state  of  security,  of  seeing 
that  they   are  productice  of  interest, 
and  of  so  keeping  them,  that  they  may 
always  be  subject  to  future  recall,  for 


the  benefit  of  the  cestui  que  trust,  (King 
agt.  Talbot,  40  2V.  Y.,  76.) 

4.  The  investment  of  such  funds  by  a 
trustee  in  canal,  bank,  insurance,  rail- 
road or  other  stocks  of  private  cor- 
porations, is  a  violation   of  his  duty 
and  the  obligation  of  his  trust.    (Id.) 

5.  As  to  money  held  upon  trust  of  this 
kind,  it  is  not  according  to  the  nature 
of  the  trust,  nor  within  any  just  idea 
of  prudence,  to  place  the  principal  of 
the  fund  in  a  condition,  in  which  it  is 
necessarilly  exposed  to  the  hazard  of 
loss  or  gain,  according  to  the  success  or 
failure  of  the  enterprise  in  which  it  is 
embarked,  and  in  which,  by  the  very 
terms  of  the  investment,  the  principal  is 
not  to  be  returned  at  all.     (Id.) 

6.  Accordingly,  where  the  interest  upon 
certain  legacies  were,  by  the  terms  of 
the  will,  to  be  applied  by  the  executors, 
so  tar  as  required,  to  the  maintenance 
and  education  of  the  legatees  during 
their  minority,  and  the  principal,  with 
any  accumulations  thereon,  to  be  paid 
to  them  severally  on  their  coming  of 
age,  and   the   executors,  upon   whom 
the  trust  was  imposed    invested  the 
funds  in  stocks  of  the  Delaware  and 
Hudson   Canal    Company,   the    New 
York  and  Harlem  Railroad  Company, 
New  York  and  New  Haven  Railroad 
Company,  the  Bank  of  Commerce,  and 
the   Saratoga    and   Washington  Rail- 
road   Company,    the    legatees,    upon 
coming  of  age,  are  not  bound  to  accept 
snch  investments,  but  have  the  right  to 
call  upon  the  executors  to  pay  over  in 
cash  the  whole  amount  of  their  legacies 
and  interest  thereon.     (Id.) 

7.  The  proper  rate  of  interest  with  which 
the  executors  are  to   be   charged  in 
such  cases,  is  six  per  cent,  with  annual 
rests.     (Id.) 

8.  The  proper  mode  of  making  up  the 
interterest    account    upon  this    oasis, 
where  the  executors  have  made  ad- 
vances  for    the    maintenance   of   the 
legatees  during  their  minority,  stated. 
WOODRUFF,  J.    (Id.) 

9.  It  seems  that  cestui  que  trusts,  in  the 
case  of  improper  investments,  which 
are  divisible,  are  not  limited  to  reject- 
tion  of  all  or  none  of  them,  but  may 
accept  such  as  they  choose,  and  reject 
the  others.    WOODRUFF,  J.    (Id.) 

10.  In  this  state,  a  trustee  holding  funds 
for  investment  for  the  benefit  of  minor 
children,  must  invest  in  government 
or  'real  estate    securities.    Any  other 
investment  would  be  a  breach  of  duty 
and    the    trustees    personally    liable. 
MURRAY,    GROVEK,    DANIELS     aud 
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JAMES,  JJ.    (Contra,  HUNT,  Ch.  J., 
MASON,  and  LOTT,  JJ.)     (Id.) 

11.  The  defendant  contracted  to  sell  cer- 
tain'landa,  owned  by  him  in  Pennsyl- 
vania, to  the  plaintiff  and  one  J.,  for 
the  sum   of  $75,000  payable  in  sixty 
days  $15,000  in  cash  and   the  balance 
in  five  equal  annual   payments  ;  and 
by    a    separate    instrument,    it    was 
agreed   that    if   the  plaintiff  and    J. 
should  make  a  sale,  they  were  to  have 
$5,000  each,  and  each  one  third  of  all 
ever  $75,000  ;  and  they  were  to  have 
the  same,    if   the    defendant    should 
make  the  sale.    Within  the  sixty  days 
the    defendant   sold    to    one    R.    for 
$90.000,  $^0,000  down  and  the  balance 
in  five  years ;  and  thereupon  the  de- 
fendant made  a  new  agreement  with 
the  plaintiff  and  J.,  that  he  should  have 
$67,000  of  the  purchase-money,  they 
$4,000  each,  and  the  balance  beequally 
divided  between   the  three.     R.  paid 
$20,000,  took  a  deed,  and  gave  a  bond 
and     mortgage     for    the     remaining 
$70,000,  and   warrant   of  attorney  to 
enter  judgment  on  the  bond  and  issue 
execution  in  case  of  default.    The  de- 
fendant paid   to   the  plaintiff  and  J. 
$40.000    each,   and    paid  interest    on 
$5,000  to  each  as  long  as  R.    paid  in- 
terest on  the   bond   and   mortgage  to 
him.     R.  having  at  length   made  de- 
fault, the  defendant  issued  execution, 
under  which   the  lands  were   publicly 
sold,  and  were  bid  off  by  defendant  for 
$10,300 ;  and  having  perfected  title,  he 
subsequently  sold  them  to  one  B.  for 
$70,000.    $20,000  of  this  having  been 
paid  the  defendant,  the  plaintiff  brought 
this  action,  and  subsequently  B.,  hav- 
ing paid  the  defendant  the   balance  of 
the  $70,000,    by  a  supplemental    com- 
plaint, claimed  to  recover  of  the  de- 
fendant the  sum  of  $5,000  and  interest 
from  the  date  of  the  sale  to  B. : 

Held  (GROVER,  MURRAY  &  DANIELS, 
JJ.,  contra),  that  the  defendant  must 
be  regarded  as  having  acted  as  a  quasi 
trustee  for  the  plaintiff  to  the  extent  of 
one-third  of  the  surplus  over  $75,000. 
in  bidding  off  the  lands  on  the  sale  of 
R.'s  interest,  and  in  the  subsequent 
sale  to  B. ;  and  having  received  in  all 
the  sum  of  $15,000  more  than  the 
$67,000  he  was  to  receive  under  his 
last  contract  with  the  plaintiff  and  J., 
and  the  $8,000  paid  them,  he  was 
bound  in  equity,  under  the  contract, 
to  account  and  pay  over  to  the  plaintiff 
one-third  of  that  surplus.  (Penman 
agt.  Siocum,  41  N.  r.,53.) 

12.  Held,  further,  that  the  action  having 
been  commenced  after  the  sale  to  B., 
but  before  the  defendant  had  actually 
received  the  sum  in  the    aggregate, 


which  he  was  entitled  to  receive  be- 
fore any  division  of  surplus,  was 
nevertheless  not  prematurely  brought, 
but  could  have  been  originally  main- 
tained for  the  purpose  of  establishing 
the  trust  and  declaring  the  plaintiff's 
rights,  and  the  supplemental  com- 
plaint, setting  up  the  receipt  of  the 
whole  $70,000  from  B.  by  the  plaintiff, 
subsequent  to  the  commencement  of 
the  action,  and  thereupon  claiming  the 
immediate  recovery  of  the  $5,000  and 
interest,  was  properly  allowed.  (Id.) 

13.  Held,  further,  that  J.,  the  co  contrac- 
tor ot  the  plaintiff,  was  not  a  necessary 
party  to  the  action.    (Id.) 

14.  The  supreme  court  have  power,  npon 
petition,  to  remove  as  trustee  one  upon 
whom,  by  the  terms  of  a  will  naming 
him  executor,  as  such  executor,  an  ex- 
press trust  is  conferred ;  and  this,  al- 
though  he  has  not  at  the  time  com- 
pleted his  duties  as  executor.    (Quack- 
enboss  agt.  Southwick,  41  N.   T.,  117.) 

15.  The  removal  of  such  a  trustee  is  pro- 
per, where  the  relations  between  him 
and  his  co-trustee  are  such  that  they 
will  not  probably  co-operate  in  carry- 
ing out  the  trusts  beneficially  to  those 
interested,  and  a  majority  of  the  bene- 
ficiaries ask  for  such  removal.    And  it 
is   not  essential    how   such  relations 
originated,    or    whether  the    trustee, 
whose  removal  is  sought,  caused  them 
by  his  own  misconduct  or  not.     (Id.) 

16.  Where  a  trustee  to  sell,  or  one  hav- 
ing a  power  of  sale  in  trust,  bids  in  the 
property  at  the   sale  for  himself,  the 
transaction  is  not  void  but  voidable  at 
the  election  of  the  beneficiary  (when 
tui  juris),  and  the  latter  may,  if  he 
choose,  hold  the  trustee  to  the  conse- 
quences  of   his    act.      (Boerum    agt. 
Schenck,  41  N.  T.,  183.) 

17.  And    where  there   is  no  legal  inca- 
pacity in  the  cesttii  que  trust,  and  he 
has  full   knowledge  of  all  the  facts, 
and  is  free  from  undue  influence  aris- 
ing out  of  the  relation  of  the  parties, 
a  clear  and  unequivocal  affirmance  of 
the  sale  may  conclude  him.     (Id.) 

18.  Ordinarily,   the    acceptance  of   the 
proceeds  of  such  sale  by  the  beneficary 
with   full  knowledge  would   be  such 
an  affirmance.     But,  as   between   the 
immediate   parties,    the    act    is  open 
to  explanation,  and   where  such  pro- 
ceeds are  received   under  protest,  and 
with   an  express  reservation    of    the 
right  to  controvert  the  validity  of  the 
sale,  it  does  not  estop  or  preclude  a 
a  subsequent  proceeding  by  the  bene- 
ficiary to  disaffirm  and  obtain  a  resale. 
GROVER  and   DANIELS,  JJ.,  contra. 
(Id.) 
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19.  J.  S.  by  his  will  appointed  his  son, 
C.  S.,  executor,  and  empowered  and 
directed  him  to  sell  certain  lands,  and 
with  the  proceeds  to  pav  certain  leg- 
acies, and  if  there  should  be  a  surplus, 
to  divide  it  equally  among  his  chil- 
dren. The  testator  left  the  executor, 
C.  S.  and  another  son,  and  four 
daughters,  three  of  them  feme  covert, 
and  the  fourth  unmarried  and  imbe- 
cile. C.  S.  in  1845,  made  a  sale  at  pub- 
lic auction  under  the  power,  but  was 
himself  the  purchaser  through  a  third 
party.  In  1846  he  rendered  his  ac- 
count of  the  estate  to  the  surrogate ; 
there  was  paid  over  by  the  surrogate 
to  the  other  son  and  to  the  three  mar- 
ried daughters  their  share  of  the  sur- 
plus proceed  arising  on  such  sale,  they 
all,  however,  objecting  to  the  sale  and 
reserving,  in  their  receipts  for  the 
money  they  gave  to  the  surrogate,  the 
right  to  contest  the  sale.  In  1847,  C.  S. 
died,  leaving  two  children,  the  defen- 
dants. Previous  to  1852,  the  other 
son  and  the  imbecile  daughter  died 
without  children,  both  intestate  and 
unmarried.  An  action  had  been 
brought  in  1849,  by  a  married  daughter 
L.  and  her  husband,  against  the  pres- 
ent defendants  to  annul  the  sale,  in 
which  judgment  was  rendered  dismis- 
eing  the  complaint. 

20.  In  the  present  action,  commenced 
more  than  ten  years  after  the  sale,  by 
the  three  surviving  sisters  against  the 
defendants,  as  the  heirs  of  C.  S.,  pray- 
ing that  it  be  set  aside  and  a  resale  of 
the  property  under  the  power  be 
had: 

Held,  that  the  lapse  of  time  was  not, 
even  in  equity,  any  objection  to  grant- 
ing the  relief,  and  further  (GROVER 
and  DANIELS,  JJ.,  contra),  that  the  re- 
ceipt from  the  surrogate  of  the  ap- 
parent surplus  proceeds  of  the  original 
sale,  even  by  those  siii  juris,  being  un- 
der protest  and  with  a  reservation  of 
their  right  to  contest  the  sale,  did  not 
estop  them  in  the  present  action  ;  but 
that  the  daughter  L..  plaintiff,  with 
her  husband  in  the  former  suit  for  the 
same  relief,  was  barred  by  the  judg- 
ment therein,  as  to  the  interest  she 
then  had,  but  not  as  to  those  since 
acquired  bj^ker  as  one  of  the  heirs  of 
her  deceased  sister,  and  uumarriad 
brother : 

Held,  therefore,  that  a  resale  should  be 
had;  and  that  of  the  proceeds,  the 
plaintiffs,  except  L.,  should  be  paid 
each  one-fourth,  as  children  of  the  tes- 
tator, and  also  as  heirs  of  the  deceased 
sister  and  unmarried  brother,  after 
deducting  the  amounts  received  by 


them  respectively  from  the  surrogate 
under  the  previous  sale ;  and  that  the 
share  of  the  daughter  L.,  except  that 
portion  coming  to  her  as  one  of  the 
heirs  of  the  deceased  sister  and  un- 
married brother,  should  belong  ,  to 
the  defendants,  and  that  the  defendants 
should  receive  the  remaining  fourth 
of  such  proceeds  and  the  amounts  de- 
ducted from  the  other  shares,  as  paid 
by  their  father,  C.  S.,  ou  the  previous 
sale.  (Id.) 
See  PRINCIPAL  AND  AGENT.  (41  N.  Y.) 

PULTENY  ESTATE:    (Id.) 

WILL.    (Id.) 

UNDERTAKING. 

1.  An  undertaking  that  is  binding  upon 
the- principal  is  also  binding  upon  the 
sureties,  where  there  has  been  no  fraud 
in  procuring  their  signatures.  A  re- 
cital, in  the  undertaking,  that  an  at- 
tachment has  been  issued,  and  the  un- 
dertaking is  to  procure  a  release  of  the 
property,  is  not  contradicted  by  show- 
ing that  the  undertaking  was  given  to 
avoid  the  issuing  and  levy  of  the  at- 
tachment, ( Coleman  agt.  Bean,  3 
Keyes,  94.) 

See  SURETIES.    (Id.) 

PRACTICE.     (4  Keyes.) 

UNLAWFUL  ENTRY 
See  SHERIFF.    (41  N.  Y.) 

ULTRA  VIRES. 
See  RAILBOAD.    (40^.  Y.) 
USAGE. 

WHEN  EVIDENCE  CONCERNING,  NOT  AD- 
MISSIBLE. See  EVIDENCE.  (3  Keyes.) 

1.  Where  the  defendants,  stockbrokers, 
at  the  request  of  the  plaintiff,  and  for 
him,  but  in  their  own  names  and  with 
their  own  funds,  purchased  certain 
stocks,  he  depositing  with  them  a 
"  margin "  of  ten  per  cent.,  which 
was  to  be  "  kept  good."  and  they 
"carrying"  the  stocks  for  him : 

Held,  that  in  action  by  plaintiff  against 
them  for  a  wrongful  conversion  in  the 

»  sale  of  said  stocks,  evidence  of  a  usage, 
that  stocks  so  held  might  be  sold 
without  notice  by  the  broker,  when- 
ever, by  the  fall  of  the  stock  in  the 
market,  the  •'  margin, "or  ten  per  cent, 
deposit,  was  exhausted,  was  inadmis- 
sible, such  usage  being  in  direct  vari- 
ance with  the  settled  rule  of  law 
applicible  to  the  case.  (Markham  agt. 
Ja.udon,  41  N.  Y.,  235.) 
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USES  AND  TRUSTS. 
Bee  TRUST  AND  SECURITIES.    (3  Keyet) 

'USURY. 

1.  Where  the  answer  alleges  as  usury 
the  fact  that  the  plaintiffs,  at  the  time 
of  discounting  certain  drafts,  deducted 
therefrom  $125,  which  was  at  the  rate 
of  two  per  cent,  per  month,  and  it  is 
proved  on  trial   that  the  drafts  were 
discounted  at  one-eight  o<  one  percent. 
a  dav.  there  is  such  a  variance  between 
the  allegations  and  proofs  as  to  require 
amendment.      (  Gnggs    agt.    Howe,  3 

Keyet,  166.) 

2.  An  estoppel  in  pais  may  be  urged 
against  the  defense  of  usury,  and  is 
available  against  the  indorses  as  well 
as  maker.     ( Mason  agt.   Anthony,   3 
Keyes,  609.) 

3.  The  fact,  that  upon  a  loan  of  money, 
the  lenders  exact,  as  a  condition  of 
their  making  the  loan,  that  the  bor- 
rower   should    secure    to    them    the 
payment  of  a  subsisting  and  genuine 
debt  due   them,  from  a  third  person, 
does  not.  per  se,  render  the  loan  usuri- 
ous.    ( Valentine  agt.  Comer  et  al.  40 
N.   F.,  SMS.) 

4.  An  assignment  of  a  lease,  which  as- 
signment   was    absolute   on  its  face, 
but  in  fact  given   as  security   for  a 
usurious  loan,  may,  in  the  hands  of  a 
purchaser  of  suc-h  lease  from  the  usuri- 
ous   assignee,  with    notice    that    the 
original  assignment  was  security  for  a 
loan,  although   without  notice   of  its 
usurious    character,    be    avoided    for 
neury,  bv  a  judgment  creditor  of  the 
original  lessee.     (Mason  agt.  Lord,  40 
N.  ¥.,  476.) 

5.  And    one   holding    a    sheriff's    deed 
given  upon  a  sale  of  the  interest  of  the 
lessee,  under  judgment  and  execution 
against  him,  may  maintain  ejectment 
against  such  purchaser  in  possession  of 
the  premises  under  hia  purchase  from 
the    usurious  assignee    of    the   lease. 
(Id.) 

6.  This  is  so  where  the  judgment  was 
previously  perfected,  although  the  pur- 

'  chase  of  the  lease  was  effected  by  pay- 
ment to  the  usurious  assignee,  a  re- 
assignment by  him  to  the  lessee,  and 
assignment  from  the  latter  direct  (Id.) 

7.  Where  the  consideration  for   a  $1,500 
mortgage,  executed    by  husband   and 
wife,  is  in   part  the  sum  of  $500  cash 
loaned  to  them,  and  in  part  the  assign- 

.  ment  to  the  husband  of  a  previous 
usurious  mortgage,  .upon  her  own 
lauds,  before  her  marriage  : 


Held,  that  the  $1,500  mortgage  is  void 
for  usury,  and  cannot  be  eneforced. 
(Cype  agt.  Wheeler,  41  N.  Y.,  303.) 

2.  Held,  further  (GROVER  and  LOTT, 
JJ.,  contra),  that  although  the  wito 
conveyed  the  lauds  covered  by  the 
$1,000  mortgage  to  a  purchaser,  sub- 
ject to  that  mortgage,  the  amount  of 
which  was  deducted  from  the  consid- 
eration of  the  deed  ;  and  although  the 
husband,  after  the  $1,000  mortgage  had 
been  assigned  to  him,  had  settled  with 
the  purchaser  therefor  and  discharged 
the  lien  of  record,  still  the  holder  of 
the  $1,500  mortgage  could  not  retain 
from  such  husband  and  wife  the  sur- 

Elus  moneys  arising  from  a  sale  of  the 
md  upon  a  foreclosure  of  a  previous 
mortgage  thereon,  except,  at  most,  to 
the  amount  of  the  cash  portion  of  the 
consideration  of  the  said  $1,500  mort- 
gage. (Id.) 

VARIANCE. 

BETWEEN  ALLEGATIONS  AND  PROOF. 
See  USURY.  (3  Keyes.) 

VENDOR  AND  PURCHASER. 

1.  Upon  a  sale  of  specific  articles,  the 
title  vests  in  the  purchaser.     And  that 
being  so,   it  is  well  settled  that    the 
loss,  if  any,  follows,   or  attaches  to, 
the    title.  '    (Dexter    agt.    Norton,  55 
Barb.,  272.) 

2.  The  vendor  becomes  simply  a  bailee, 
and  cannot,  where  there  is  no  fault  on 
his  part,  be  liable  by  reason  of  the  de- 
struction of  the  bailment.    CLERKE,P. 
J.,  dissented.    (Id.) 

3.  When  a  person    asserts  a  falsehood 
with  a  fraudulent  design,  and  damage 
results  therefrom,  though  he  may  have 
no  interest  even  in  the  deception,  it  is 
good  ground  for  a  civil  action.    Inten- 
tional and  purposed  deception  is  conse- 
quently the    very  gist   of   an    action 
against  a  vendor  for  deceit  in  the  sale 
of  property ;  and   this   must   in  some 
way    be  made   to   appear,  or  no  legal 
claim  for  damages  is  laid.     (  Weed  ugt. 
Cotton,  55  Barb.,  534.) 

4.  If  a  vendor  has  knowledge  of  the  char- 
acter and  condition  of  the  property  he 
is  selling,  and   makes  a  representation 
respecting   it   which  turns  out  to  b« 
false,  the  motive  with  which   that  re- 
presentation is   made  is  all  important, 
when  he  is  sought  to  be  made  respon- 
sible on  the  ground  that  he  perpetrated 
a    fraud ;     and    the   fact   whether  he 
really  believed  or   had  any  justifiable 
reason  for  believing,  that  what  he  said 
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•was  true,  is  a  most  legitimate  subject 
of  investigation  ;  and  in  that,  as  in  all 
those  c;ises  of  imputed  fraud  where  the 
motive  is  the  subject  of  inquiry,  the 
partjf  charged  with  the  fraudulent  in- 
tent is  permitted  to  be  heard.  (Id.) 

5.  In  order  to  maintain  an  action  for  de- 
ceit by  means  of  talse  representations, 
it  is  always  necessary  to  aver  and 
prove  an  intent  to  deceive  ;  and  when- 
ever a  party  actually  believes  what  he 
asserts  to  be  true,  he  is  not  liable, 
although  it  turns  put  that  what  he 
affirmed  was  false  in  fact.  (Id.) 

8.  Thus,  wherein  an  action  by  the  pur- 
chasers, against  the  vendor,  to  recover 
damages  for  deceit  in  the  sale  of  a 
canal  boat,  the  judge  refused  to  in- 
struct the  jury  that  if  they  1'ound  that 
the  defendant  really  believed  that  the 
representations  made  by  him,  in  regard 
to  the  boat,  were  true,  their  verdict 
should  be  for  the  defendant;  it  was 
held  that  the  judsre  erred  in  refusing 
the  instruction  asked  for.  (Id.) 

7.  The  case  of  Bennett  agt.  Judson  (21 
.AT  Y.  Hep.  x!38),  has  always  been  con- 
sidered to  have  carried  the  doctrine  of 
liability  for  an  alleged  fraudulent  re- 
presentation to  the  extremes!  verge  of 
the  law ;  and  the  courts  have  been 
very  careful  to  discriminate  and  apply 
it  only  to  the  state  of  facts  presented 
by  the  case  itself.  Per  BACON,  P.  J. 

See  AGREEMENT.    (55  Barb.) 
EQUITY.     (Id.) 
EXECUTORS.    (Id.) 

VENDOR  AND  VENDEE. 

See  CONTRACT.     (3  Keyes.) 

PERSONAL  PROPERY.     (Id.) 
SALE  AND  DELIVERY.    (Id.) 

l.The  vendee  having  agreed  to  assume  the 
vendor's  proportion  of  all  the  existing 
debts  of  the  firm,  his  liability  cannot 
be  limited  to  an  amount  merely  sup- 
posed, at  the  time,  to  embrace  all  of 
such  debts,  but  is  determined  by  the 
actual  indebtedness,  be  the  same  more 
or  less  than  what  is  understood  to  be 
the  amount  of  such  debts.  (Cram  agt. 
Union  Bank  of  liuchester,  4  Keyes, 
558.) 

Sft  SALE.    (Id.) 
TITLE.    (Id.) 

2.  A  contract  for  the  sale  of  land,  even 
when  accompanied  by  possession  by 
the  vendee,  does  not  carry  with  it  such 
an  obligation  that  the  vendor  will  con- 
vey according  to  its  terms,  as  that  as- 
•igtiees  thereof  can  compel  the  vendor 
to  convey,  notwithstanding  he  has  a 


defense  as  against  the  vendee  to  tha 
claim  for  such  a  conveyance-  ( lletvei 
agt.  Kimball,  40  N.  Y.,  299.) 

3.  The  assignee   of  a  contract  for   the 
sale  of  the  land  takes  it  subject  to  the 
equities  existing  between  the  original 
parties.     (Id.) 

4.  A  written  instrument,  subscribed  by 
the  owner  of  land,  authorizing  a  real 
estate  broker  to  sell    it  upon  certaiu 
terms  therein  specifically  stated,  and 
an  agreement  or  consent  to  purchase 
the   property   upon  those  terms,  sub- 
scribed by  a   purchaser  subsequently 
written  across  the  face  of  the   paper, 
while    unrevoked    in    the    hands  of 
the    broker,   does  not,    taken    either 
separately    or    together,    form    aeon- 
tract    for   the    sale  of    land    binding 
upon  the  owner ;   nor  does  his  subse- 
quent parol  assent  to  the  terms  and  the 
purchase  give  validity  to  the  transac- 
tion.    (Haydock  agt.  'Stow,  40  JV.    Y.. 
363.) 

5.  Where,    previous    to  a    conveyance 
with    warranty,    an   assessment    has 
been  completed,  assessing  to  the  ven- 
dors the  property  conveyed  and  sub- 
sequently, while  the  purchasar  is  in 
possession,  under  his  conveyance,  tha 
tax  is  laid  by  the  board  of  supervisors 
upon  the  premises  under  such  assess- 
ment, it  was  held  that  upon  an  agree- 
ment between   the  parties,  by  which 
the  vendee  paid  the  tax,  but  was  to  be 
repaid  by  the  vendors  "in  case  they 
were  liable  to  pay  it,"  the  former  can 
recover   the    amount    of    the    latter. 
(Rwidell  agt.  Lakey,  40  N.  Y.,  5J3.) 

6.  Where,  upon  a  conditional  sale  of  a 
chattel,  it  is  agreed  that  the  vendee  is 
to  have    possession,  and   to   pay  the 
price  within   a  time  fixed,  if  after  the 
purchase  money  has  become  due  and 
remains  unpaid,  the  vendee  is  still  per- 
muted to  retain    possession,  and   the 
vendor  receives  part  payment,  this  is 
an  assent   by  the  latter  to  delay,  and 
a  waiver  of  any  forfeiture,  and   a  rec- 
ognition of  the  right  of  the  vendee  to 
acquire  title  by  payment  of  the  residue 
of  the  purchase    money,  which   rifht 
would  continue  until  a  request  by  the 
vendor  for  such  payment,    and  a  re- 
fusal of  the  vendee,     (llutchings  agt» 
Munger,  41  If.  Y.,  155.) 

7.  A  tender,  under  such  circumstances, 
of  the  amount  due,  itself  discharged 
all  lien  or  claim  of  title  to  the  property 
by  the  vendor.     (Id.) 

8.  The  rule  that   a   vendor,  who  con- 
tracts to  sell  and  convey  real  property- 
ill   good  faith,  believing  he-  has  a  good 
title,  and  011  discovering  it  to   be  do- 
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fective,  for  that  reason  refuses,  or  is 
nimble  to  fulfill  his  contract,  is  in  an 
action  against  him  by  the  vendee,  for 
the  breach,  liable  for  only  nominal 
damages,  should  not  be  in  any  degree 
extended,  but  strictly  limited  to  those 
cases  coming  wholly  and  exactly  with- 
in it.  MASON,  J.  (Pumpelly  agt. 
Pkelps,  40  N.  Y.,  59.) 

9.  And  where  a  vendor  contracts  to  sell 
lands,  in  which  he  knows  at  the  time  'he 
has  not  title  or  Uu  power  of  conveyance, 
he  is  bound  to  make  good  to  the  ven- 

•  dee  the  loss  of  the  bargain  through 
his  default;  nor,  in  such  case,  does  it 
excuse  tlie  vendor,  that  he  acted  in 
good  faith,  and  believed,  when  he  en- 
tered into  the  contract,  that  he  should 
be  able  to  procure  a  good  title  for  his 
purchaser.  (Id.) 

10.  Accordingly,  where  a  trustee    only 
authorized  to  convey  lands  upon  ob- 
tainid<r  the  vrritten  consent  of  liiscestui 
yne  trust,  contracts  in  his  own  name, 
to  sell  them,  without  having  obtained 
such  written  consent,  although  he,  at 
the  time,  in  good  faith,  expected  that 
he  should   be  able  to  procure  it,  and 
afterward,  on  account  of  the  refusal 
of  such  cesttii  que  trust,  to  give  the 
written  consent,  he  is  unable  to  make 
title : 

Held-,  (HUNT,  Ch.  J.,  LOTT  and  DAN- 
IELS, JJ.,  dissenstng),  that  in  an  action 
by  the  purchaser  for  specific  perform 
aiice,  or  in  case  of  inability  to  per- 
form, for  damages,  he  was  entitled  to 
recover  of  the  vendor  the  difference 
between  the  contract  price  and  the 
value  of  the  land  at  the  time  of  the 
breach.  (Id. ) 

11.  Hoplcins  agt,  Gazebroolc  (6  Barn,  and 
Cress.,  31),  followed.     (Id.) 

12.  To  exempt  a  party  contracting  from 
personal   liability,  fie  must  so  contract 
as  to  bind  those  lie  claims  to  represent 
and  the  fact  that  he  describes  himself 
as  "  trustee,"  in  signing  the  instrument, 
does  not   relieve   him  or  change  the 
effect  of  his  agreement.     MASON,  J. 
(Id.) 

13.  Held  (all   concurring),  no  trrfst  ap 
pearing  in  the  body  of  the  contract, 
nor    that  defendant    was    making  it 
for  any  other,  or  in  any  representative 
character,     he  was   personally   liable 
nnon   it,  notwithstanding  he  added  to 
Ins  signature  the  words  "  trustee,  <fcc." 
(Id.) 

See  TRUSTS  AND  TRUSTEES.    (41  JV.  T.) 
WARRANTY.     (Id.) 


VERDICT. 
See  PRACTICE.    (4  Keyes.,) 

VESTED  ESTATE. 
See  ESTATES  IN  LAND    (4  Keyes. ) 

VESTED  FUTURE  ESTATE. 
See  ESTATES  IN  LAND    (4  Keyes.) 
VESTED  REMAINDER. 
See  REMAINDER.    (41  JV.  T.) 
VESTING. 

1.  Where  a  testator  devises  to  his  wife, 
during  the  term  of  her  natural  life,  his 
entire  estate,  and,  after  her  death,  the 
same,  share  and  share  alike,  unto  his 
children   who  may  at  her  decease  be 
living,  the  estate  does  not  vest  in  the 
children  until  the  decease  of  the  wife, 
and  she  cannot  be  required  to  account 
to  any  of  the  children,  or  their  repres- 
entatives, for  the    purpose  of  having 
the  estate  divided  among  them,  or  ap 
portioned  to  any  of  them.     Carmichael 
agt.  Carmichael,  (4  Keyes,  346.) 

2.  The  further  provision  in  such,  will 
concerning  one  of  his  children,  that  his 
share    shall   be   kept  invested  during 
his  life,  and  the  income  therefrom  be 
paid  to  him,  coupled  with  a  power  to 
devise  the   principal,  will  not  bear  a 
construction  adverse   to  the  rights  of 
the   wife,  as  above  defined,  to  enjoy 
the  entire  estate  during  her  life     The 
share  of  such  child  in  the  estate  is  still 
contingent  upon  his  surviving  the  wife, 
in  which  event  only,  does  the  estate, 
or  any  part  thereof,  vest  in  him,  and 
then  only  subject  to  the  incidents  and 
conditions  expressed  iu  the  will.   (Id.) 

VILLAGES. 

Se>  MUNICIPAL  CORPORATIONS,  (40  N. 
Y.) 

WAIVER. 

1.  Where  an  appeal  is  duly  talr«n  from  a 
judgment  at  special  term,  to  tho  genera, 
term,  by  the  unsuccessful  party,  it  is 
a  waiver  of  all  irregularities  in  the  judg- 
ment, which  might  have  been  heard  at 
special  term,  if  a  motion  had  been  made 
before  the  appeal  was  taken.  (People 
agt.  Albany  and  Susquehanna  J£.  M. 
Co.,  ante,  49.) 

See  ACTION.    ( 3  Keyes.) 
CONTRACT.  (Jd.) 
PAYMENT.    (Id.) 
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S.  It  is  competent  for  a  party  to  waive 
the  defense  of  the  illegality  of  aeon- 
tract  iu  which  he  himself  participates, 
and  to  afirm  the  same  so  far  as  the 
parties  thereto  are  concerned.  (Pep- 
per agt.  Haiyht,  20  Barb.,  429.)  (Memlt 
agt.  Millard.  4  Keyes,  208. 

3.  A  party  having  authorized  another, 
as  his  Hgent,  to  purchase  lumber  upon 
his  credit,  agreeing  to  pay  therefor, 
upon  an  order  drawn  by  said  agent,  the 
incident  of  such  order  from  his  agent 
is  one  that  the  principal  may  waive, 
and  the  question,  whether,  by  subse- 
quent words  or  acts,  he  did  waive  the 
presentation  of  an  order,  is  one  of  fact 
to  be  submitted  to  the  jury.  (Watson 
agt  Gray,  4  Keyes,  385.) 

OF  DOWER.     See  Dower.    (4  Kenes.) 
Set  CHARTER  PARTY.    (40  N.  'Y.) 
CONDITION.   (41  2f.  Y.) 

WARRANTY. 

1.  In  an  action  in   a  justice's  court  for 
fraud  and  deceit  in  the  sale  of  a  horse, 
where  there  is  a  general  denial,   the 
plaintiff  cannot  sustain  his  action  un- 
less he  canprove  a  scienter.     (Marshall 
agt.  Gray,  ante,  172.) 

2.  The  difference  between  warranty  and 
fraud  on  the  sale  of  property  is,  that 
on  a  warranty  the  seller  is   bound  to 
accountability  to  the  extent  of 'the  war- 
ranty, whether  he  knew  tJiefact  or  not. 
On  "a  question  of  fraud  the  represen- 
tations of  the  seller  must  not  only  be 
false,  but  false  to  his  actual  knowledge. 
(Id.) 

3.  On   an   executed  present   sale  of  an 
article,  with   warranty  as  to  qualitv, 
it  is  neither  necessary  nor  allowable 
to  rescind  the  sale,  ami  return,  or  offer 
to  return,  the  property  sold,  on  account 
of  a  breach   of  the  warranty.      And 
the  buyer's  omission   to   do  so   in   no 
way  impaired    his  right  of  action  for 

;  damages  for  such  breach.  It  is  other- 
wise where  the  sale  is  executory  of 
goods  to  be  of  a  particular  quality. 
(Rust  agt.  Eckler,  41  N.  Y.,  488.) 

4.  In  an  action  to  recover  damages  for 
breach  of  warranty,  5n  the   sale  of  a 
quantity  of  cheese,  where  the  defen- 
dant  claims  that  the   cheese  was  in- 
jured by  storage  in  an  improper  place 
by  the  plaintiffs  agent,  it  is  admissible 
to  ask   such  affect,  who  was  shown  to 
have  had  experience  in  dealing  in,  and 
handling  cheese,   whether    "he  saw 
anything  in  the  condition  of  the  cel- 
lar, or    its  surroundings    (where   the 
cheese  was   stored   by  him),  that  ren- 
dered it  an  improper  and  unfit  place 
to  put  it."    (Id.) 


WATER-COURSE. 

ACTION  FOR  DAMAGES  BY  OBSTRUCTION 

OF.    (See  ACTION.     (3  Kfyes.) 

1.  Where  a  party  owning  the  land  on 
one  side  of  a  stream,  upon  which  he 
has  long  maintained  a  dam  built  to  the 
opposite  bank,  takes  from  an  owner  on 
the    opposite    bank     a    lease    of    bia 
land  there  situate,   "  together  with  the 
benefit  and  use  of  all  falls  and  water 
upon,  running  through,  or  adjoining 
the  premises"  leased,  he  is  precluded 
from  thereafter  claiming  an  adverse; 
exclusive  user  of  the  water  along  the 
leased    premises,   against    the   lessor. 
(Coming    agt.    Troy    Iron   and  Nail 
Factory,  40  N.  Y.,  191.) 

2.  A  conveyance  of  land  carries  with  it, 
as  appurtenant,  the  right  to  the  flow 
of  water  in  its  natural  diannel,  over 
the   laud  so  conveyed.     The  statute, 
making  conueyances  of  land  adversely 
held  void,  does  not  apply  to  such  ap- 
purtenant rights,  and  they  pass  to  the 
grantee,  although   a  diversion  of  the 
water  was  made  before  the  convey- 
ance, and  the  right  to  such  diversion 
is    at   the    time  of    the  conveyance, 
claimed  by  the  party  causing  it.     (Id.) 

See  INJUNCTION.    (Id.) 

WAYS. 
See  HIGHWAYS.    (40  N.  Y.) 

WIFE. 
See  HUSBAND  AND  WIFE.    (4  Keyes.) 

WILLS. 

1.  Where  the  will  of  the  testator,   after 
directing  the  payment  of  his  debts,  and 
of  some  specific  legacies,   devised  and 
bequeathed  the  residue  and   remainder 
of  his  estate,  real  and  personal,  to  hia 
executors,  in  trust,  to  invest  the  same, 
and   pay  the  income  to  his  wife  during 

life,  and  at  her  death,  the   balance  to 
his  heirs-at-law : 

Held,  that  a  power  to  sell  and  convey  the 
real  estate  of  the  testator  by  the  exe- 
cutors is  fairly  to  be  implied,  and  that 
a  conveyance  from  them,  under  such 
implied  power,  will  carry  a  good  title 
to  the  purchaser.  (Livingston  agt. 
Murray,  ante,  102.) 

2.  A  man  has  a  right  to  make  whatever 
disposition  of  his  property  he  chooses, 
however  absurb  or  unjust.     (Seyuint 
agt.  Seyuine  3  Keyes,  667,) 
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3.  The  only  question,  to  be  decided,  in 
determining  the  validity  of  A  will  are, 
"Was  there  capacity'?"  and  "Was 
there  freedom  from  restraint"— or  un- 
due influence  1  (Id.) 

4  Undue  influence  must  be  an  influence 
exercised  by  coercion,  imposition,  or 
fraud,  and  not  such  as  arises  from 
gratitude,  affection  or  esteem;  and  its 
exertion  upon  the  very  act  must  be 
proved;  it  will  not  he  interred  from 
opportunity  and  interest.  (/(/.) 

CONSTRUCTION  OP.  See  Orion  agt.  Orton, 

3Ke>/fJi,  486.) 
See  BEQUEST.     (Id.) 
DEVISE.    (Id.) 

'  An  appeal  does  not  lie  from  a  decision 
of  the  Supreme  Court,  reversing  the 
decree  of  a  surrogate  admitting  a  will 
to  probate,  and  awarding  an  issue  to 
try  the  question  of  £ict  arising  in  the 
case,  before  a  jury.  Marvin,  agt. 
Man-in,  4  Keijes,  9.) 

a.  Sui-h  was  the  practice  prior  to  the 
adoption  of  the  Code,  when  the  appeal 
from  the  surrogate's  decision  was  to 
the  circuit  judge,  who,  if  he  deemed 
the  decision  of  the  surrogate  erroneous, 
might,  bv  an  order,  reverse  such  de- 
cision, and  if  such  reversal  was  found- 
ed upon  questions  of  fact,  he  was  to 
direct  a  feigned  issue  to  be  made  tip, 
to  trv  the  question  in  controversy. 
This  order  was  not  subject,  to  review 
in  any  tribunal.  (Id.) 

6.  Under  the  Code  of  Procedure,  the 
appeal  from  the  decision  of  the  surro- 

.  gate  is  to  the  Supreme  Court;  but 
there  is  no  change  in  the  rule  that  the 
order  of  reversal  in  such  cane,  when 
founded  upon  questions  of  fact,  is  not 
subject  to  appeal :  for,  first,  such  de- 
termination and  sending  of  the  case  to 
trial  on  the  issue,  is  not  a  final  deter- 
mination of  the  question  involved; 

•  and  second,  the  authority  to  review, 
on  appeal  from  the  ultimate  and  final 
judgment,  any  intermediate  order  in- 
volving the  'merits  and  necessarily 
affecting  the  judgment,  does  not  include 
the  order  in  question,  as  this  deter- 
mines nothing,  except  that  the  ques- 
tions of  fact  shall  be  tried  by  a  jury. 
(Id.) 

t.  Where  the  Supreme  Court  has  re- 
versed the  decree  of  a  surrogate  and 
awarded  the  issues  for  trial,  which 
trial  is  had  accordingly,  it  would  teem 
that  a  motion  for  a  new  trial  is  not 
properly  brought  at  Special  Term.  As 
ft  was  the  General  Term  that  ordered 
the  issue,  the  question  whether  a  new 
trial  of  that  issue  shall  be  granted,  pro- 
perly belongs  U>  the  General  Term, 


and  not  a  single  judsje  at  Special  Term. 
WOODRUFF,  ~J.    (Id.) 

'(.  Where  the  application  for  a  new  trial 
in  such  case  is  properly  brought,  in  so 
far  as  it  is  bused  upon  considerations 
addressed  to  the  discretion  of  the  court 
or  its  favor,  as  for  surprise,  newly  dis- 
covered evidence,  or,  that  testimony 
upon  the  trial  coirld  be  proved  to  be 
untrue — and  not  upon  alleged  errors  of 
law — the  decision  of  the  Court  therein 
cannot  be  reviewed  here.  (Id.) 

8.  Where  the  jury,  upon  the  trial  of  an 
issue  ordered  by  the  Supreme  Court  in 
the  nmtterof  a  contested  will,  iind  that 
the  will  was  executed  under  restraint, 
the  only  judgment  which  the  court  can 
render  upon  snch  a  verdict  is  one  de- 
claring said  will  to  be  invalid,  and  re- 
quiring the  surrogate  to  annul  the  re- 
cord and  probate  thereof,  if  any  have 
been  made,,  with  costs  to  the  contest- 
ants, etc.  ;  and  such  judgment  cannot 
be  set  aside  here,  where  no  violation  of 
any  rule  of  law   or  equity  upon  the 
tririlis  alleged,  unless  the  verdict  upon 
which    it  wa«  -founded   is   so   clearly 
against  evidence,  or  without  evidence, 
that  it  would  have  been  the  duty  of  the 
court  below,  as  a  matter  of  law.  to  in- 
struct   the    jury    to    iind    otherwise. 
(Id.) 

9.  It  is  not  sufficient  to  justify  a  reversal 
of  a  judgment  by  this  court  that  the 
conrt,  sitting  as  jurors,  with  the  same 
evidence    before    them,   would    have 
reached  a  different  conclusion,  or  ren- 
dered a  different  verdict.     (Id.) 

Incidental  points  discussed  in  the  opin- 
ion and  approved,  are : 

10.  That,  where   the  competency  of  the 
testator  to  make  a  will  be  established, 
the  burden  of  showing  that   the  will 
was  obtained  by   undue   influence  is 
upon  the  party  making  the  allegation. 
(Id.) 

11.  The  finding  that  the  testator  had  ca- 
pacity to  make  a  will,  is  not  inconsist- 
ent with  the  finding  that  tlie  same  was 
made  under   restraint  or  undue  influ- 
ence.    The  want  of  the  former  invali- 
dates the  execution  of  the  will,  with 
no     further    disabilities     superadded. 
The  latter  assumes  the   testamentary 
capacity  to  exist,  but  that  is  not  freely 
exercised ;     two     essentially    distinct 
grounds  for  impeaching  the  validity  of 
an  instrument.     (Id.) 

12.  The  claim  of  the  appellant  (executor, 
und   supporter  of  the   will),  that   the 
verdict  of  the  jury  in  such  case  is  not 
controlling,  and  that,  like  an  ordinary 
feigned  issue  out  of  chancery,  iu  oifico 
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and  purpose  is  to  assist  the  conscience 
of  the  court,  which  mav,  nevertheless, 
on  the  corning  in  of  the  verdict,  look 
into  the  evidence,  and  if  not  satisfied 
•with  the  finding,  order  a  new  trial,  or 
may  disregard  tbe  verdict  and  proceed  to 
the  determination  of  the  case  according 
to  the  judgment  of  the  court  itself  upon 
all  the  proofs, — is  not  well  taken,  and 
the  statute  rorbids  this  court  to  so  re- 
gard the  verdict.  (Jd.) 

13.  Besides  these  questions  determined  by 
the  court,  there  are  lessons  to  be  de- 
rived from  the  case  (Marvin  agt.  Mar- 
vin, 9),  and  its  management,  "of  prac- 
tical value  to  any  person  who  may 
have  occasion  to  make  a  will,  or  who 
may  be  employed  as  attorney  or  coun- 
sel to  aid  or  advise  in  drawing,  con- 
testing or  sustaining  one.  Among 
these  are  the  following : 

a.  The  proverbial  "  nine  points, "  are 
not  more  advantageous  to  the  defense 
upon  a  question  of  title,  than  is  a  sin- 
gle point,  well  taken,  to  the  contest- 
ant of  a  will.      Indeed,  the  latter  has 
rather  tho  advantage  in  position,  over 
the  former,  for,  with  the  "nine points" 
in   his  favor,  the  party  in  possession 
may    be    ousted ;     but,  with  a  single 
point,  if  vital  and  maintained,  the  con- 
testant must  prevail,  no  matter  how 
many  points  are  established  adversely 
to  him. 

b.  The    effect    of  a    too    favorable 
charge,  in  sometimes  opening  the  door 
to  exceptions  and   to  the  doubts  and 
uncertainties  of  a  new  trial,  has  doubt- 
less been  frequently  noted.  Something 
analogous  to  this,  in  its  teachings,  may 
be  found  in  this  case,  which  may  serve 
to   admonish   testators   and    legatees, 
that  the  surest  way  to  defeat  a  purpose 
or  disinherit  one  or  more  of  several 
heirs,  having  in   law  and  in  common 
justice  and   common   usage,  near  and 

i  equal  claims  to  participate  in  the  in- 
*  heritance,  is  to  decree  total  and  abso 
lute  dibiiiherison  by  the  provisions  of 
a  will.  It  matters  little  what  may  be 
the  justification  for  such  a  course  in  the 
testator's  own  mind,  it  must  be  such 
as  can  be  made  palpable  to  the  sense 
and  sense  of  justice  of  disinterested 
minds,  or  A  jury  will  be  almost  certain 
to  find,  in  the  extraordinary  fact  of 
total  disinherison  itself,  the  evidence 
of  defective  capacity  or  of  undue  in- 
fluence. 

c.  The  contestant  of  a  will  should  be 
strong  in  fads  for  the  jury.     The  ex- 
ecutor, legatee,  and  generally,  the  sup- 
porter of  a  will,  needs  to  fortify  him- 
self with  points  of  law  for  the  court ; 


neither,  of  course,  losing  sight  of  any 
incidental  advantages  which  the  facts 
or  the  law  may  present  in  his  favor. 

d.  The  futility  of  going  to  the  Court 
of  Appeals,  as  to  a  jury,  upon  a  ques- 
tion of  fact  alone,  is  exemplified  in  this 
case. 

14.  Where  a  testator  devises  to  his  wife, 
during  the  term  of  her  natural  life,  his 
ewffre  estate,  and,  after  her  death,  the 
samo,  share  and  share  alike,  unto  his 
children  who  may  at  her  decease  be 
living,  the  estate  does  not  vest  in  the 
children  until  the  decease  of  the  wife, 
and  she  cannot  be  required  to  account 
to  any  of  the  children,  or  their  repres- 
entatives,  for  the  purpose   of  having 
the  estate  divided  among  them,  or  ap- 
portioned   to    any   of   them.      (Car- 
mickael  agt.  Carmic/iael,  4  Keyes,  346 ) 

15.  The  further  provision  in  such  will, 
concerning  one   of  his  children,  that 
his  share  shall  be  kept  invested  during 
his  life,  and  the  income  therefrom  be 
paid  to  him,  coupled  with  a  power  to 
devise  the   principal,  will  not  bear  a 
construction  adverse  to  the  rights  of 
the  wife,,  as  above  defined,  to  enjoy 
the  entire  estate  during  her  life.    The 
share  of  such  child  in  the  estate  is  still 
contingent   upon    his    surviving    the 
wife,  in   which  event  only,  does  the 
estate,  or  any  part  thereof,  vest  in  him, 
and  then  only  subject  to  the  incidents 
and   conditions  expressed  in  the  will. 
(Id.) 

See  DEVISE.    ( Id.) 

16.  A  married  woman  during  coverture 
made  a  will  disposing  absolutely  of  all 
her  property.      Children  were  after- 
wards born  to  her,  who  survived  her, 
and   were  left,  at  her   death,  wholly 
unprovided  for  and  uumeutioued  in  her 
will: 

Held,  nevertheless,  (GROVER  and  JAMES 
JJ.,  dissenting,)  that  the  devises  and 
bequests  of  the  will  remained  fully 
operative,  unrevoked  and  unaffected 
bv  these  events.  (Cotheal  agt  Cut/teal. 
4bN.  Y.,  405.) 

17.  The  proA-ision  of  the  Revised  Statutes 
(S  49,  art.  3  title  1,  chap.  6,  part  2d,) 
that,  "  whenever  a  testator  shall  have 
a  child   born,  after  the  making  of  his 
will,  either  in  his  lifetime  or  after  his 
death,  and  shall  die  leaving  such  child 
BO  after  born  unprovided  for  by  any 
settlement,   and  neither  provided  for 
nor  in  any  wav  mentioned  in  his  will, 
every  such  child  shall   succeed  to  the 
same  portion  of  the  fattiei's  real  and 
personal    estate   as  would    have   des- 
cended   or    been    distributed  to  such 
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child  if  the  father  had  died  intestate," 
has  not,  since  the  act  of  1849,  giving 
to  married  women  the  right  to  devise 
and  bequeath  (heir  property  in  the 
tame  manner  as  if  they  were  unmarried, 
become  applicable  to  them  ;  nor  ate 
their  testamentary  dispositions  limited 
by  or  subject  to  it.  (A/.) 

18.  Its  interpretation  in  this  respect,  is  in 
no  way  affected  by  the  lith  section  of 
the  act  of  Dec.  10th,  18^8.  entitled  "an 
act  to  amend  the   Revised   Statutes," 
providing  that   when   in  any  statute 
any  party  or  person  is  described  or  re- 
ferred   to    by    words    importing    the 
mitcaline  gender,  femaltt  as  well  ax  males 
should  be  deemed  to  be  included,  un- 
less something  in  the  subject  or  con- 
text is  repugnant  to  such  a  contrac- 
tion.    (Id.) 

19.  A  power  in  trust,  given  to  executors, 
to  sell   real  estate,  devised  absolutely 
bv  the  will,  is  valid.     (Onttcnden  agt. 
Fairchild,  41  N.  Y.,  289) 

20.  Such  power  is  not  inconsistent  with 
the  devise,  but  the  estate  vests  in  the 
devisees,  subject  to  the  execution  of 
the  power.     (Id.) 

21.  Qiiinn  agt.  Skinner  (49  Barb.,  128,) 
distinguished.     (Id.) 

22.  In  construing  dispositions  of  property, 
with   reference  to  the  statuto   against 
perpetuities,   the   rule  is  settled   that 
any  limitation  is  void   as   in  violation 
of  that  statute,  by  which  the  suspen- 
sion of  the  powtr  of  alienation   will 
not  necessarily,  under  all  possible  cir- 
cumstances, terminate  within  the  pre- 
scribed period.     It  is  not  enough  that 
it  may  so   terminate.      (SchettUr  agt. 
Smith,  41  If.  Y.,3X8.) 

23.  But  where  a  limitation  is  made  to  take 
effect  on    two   alternative   events,  one 
of  which  is  too  remote,  and  the  other 
valid  as  within  the   prescribed   limits, 
although  such  limitation  is  void,  solar 
as  it  depends  on   the  remote  event,  it 
will   be  allowed  to  take  effect  on  the 
happening   of    the     alternative    one. 
(Id.) 

24.  Accordingly,  the  testator,  by  his  will, 
devised    and  bequeathed  real  and  per- 
sonal  property  to  trustees,  to  receive 
the  income  thereof,  pay  it  over   to   his 
eon,  J.  S..  during  his  life,  and  on  his 
decease,  to   pay  the  same  to   his  said 
son's  wife  daring  her  life  ;  and  on  her 
decease,  if  he  should  leave  a  widow, 
or  if  he  leave  no  widow,  then,  on  his 
decease,  to  convey  the  property  to  the 
issue  of  his  said  son,  then  living;  but 
in  case  he  should   die  without   issue, 
then  on  the  expiraiioii  of  said  life  es- 


tates, to  convey  the  property  to  other 
persons  named  in  the  will.  "J.  S.  WIM 
unmarried  at  the  death  of  the  testator, 
and  died  unmarried: 

ffelit,  it  being  possible  that  the  son 
might  have  married  one  unborn  "and 
not  in  being,"  at  the  death  of  the  tes- 
tator, and  that  she  might  have  sur- 
vived said  son,  the  trust  to  pay  the 
income  to  her  during  her  life,  would 
not  have  terminated  apon  the  death  of 
two  persons,  it  being  at  the  death  of  tht 
testator,  and  hence  the  provision  in 
favor  of  the  wife  of  the  son,  and  the 
further  trusts  to  convey  upon  her 
decease  might  suspend  the  power  of 
alienation  of  the  real  estate  devised  for 
a  longer  period  than  two  lives,  in 
being  at  the  creation  of  the  estate, 
and  also  the  absolute  ownership  of 
the  personal  property  bequeathea,  for 
a  period  longer  than  two  lives  in  being 
at  the  death  of  the  testator,  and  wer« 
therefore  void.  But : 

Held,  further,  that  the  limitation  in  the 
alternative  upon  the  death  of  J.  S., 
unmarried,  and  leaving  no  widow 
was  valid,  as  by  no  possibility  suspend* 
ing  the  power  of  alienation  beyond 
one  life  in  being  ;  and  he  having,  in 
fact,  died  without  issue  and  leaving 
no  widow,  the  limitation  to  the  other 
parties  took  effect.  (Id.) 

25.  The  testator,  in  a  succeeding  clause 
of  his   will  devised  and   bequeathed 
other  real  and   personal   property  to 
the  same  trustees,  in  trust,  to  pay  over 
the  income  to  another  son,  L.  S,.  dur- 
ing his  life,  and   with  the   same  limi- 
tations in  regard  to  his  wife  and  widow 
and  issue,  as  in  the  preceding  clause 
with  reference  to  .the  son,  J.  S.    L.  S. 
had   a  wife   living  at  ihe  time  of  the 
making  of  the  will,  and   the  death  of 
the  testator: 

Held,  that  the  clause  directing  payment 
of  the  rents  and  income  to  his  wife 
during  her  natural  life  upon  his  de- 
cease, standing  alone,  would  be  con- 
strued to  refer  to  the  wife  then  living 
only  ;  but  the  further  provision,  that 
"  on  her  decease,  if  he  leave  a  widow, 
or  if  he  leave  no  tndow,  llien  on  hit  de- 
cease to  convey. "  ttc  .  taken  in  connec- 
tion with  the  other  clauses  of  the  will, 
must  be  construed  to  refer  to  any 
wife  he  might  have  subsequently  mar- 
ried, though  possibly  unborn,  and  not 
in  being  at  the  death  of  the  testator, 
and  hence  the  direction  to  convey  upon 
the  death  of  such  widow  is  void  as  too 
remote.  (Id.) 

26.  Held,  further  'the  son  being  still  lir- 
ing),  should  he  die,  leaving  no  widow, 
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the  alternative,  valid  limitation,  will 
take  effect,  as  it  has  already  done  in 
the  case  of  the  other  son,  J.  S.  (Id.) 

27.  Where   the  testator  vests  in  bis  ex- 
ecutors a   portion   of  his  property,  in 
trust,  to  pay  a  fixed    sum   annually 
fro.u  the  rents  and   income  thereof,  to 
his  danghter.  until  her  marriage  ;  and 
on   her   marriage,  in  case  she  do  not 
marry  one  S.,  or  on  the  decease  of  said 
S.,  to  pay  her  the  whole  ot  said   rents 
and    income  during  her    life,  and  in 
case  she  marry  the  said  S.,  the  annuity 
to  cease   during  her  said    coverture  ; 
and   the  said   daughter  having   been 
paid,  for  several  years,  the  said  fixed 
sum  annually,  and  then  having  mar- 
ried the  said  S. : 

Held,  there  heing  no  provision  for  the 
accumulation  of  the  surplus  of  the 
rents  and  income  of  the  said  property, 
over  and  above  the  said  annual  sum 
previous  to  her  marriage  or  the  death 
of  S.,  that  she  wns  entitled  to  the  same 
under  the  Ee vised  Statutes  (1  R.  S., 
7:26,  $  40),  r.s  the  person  (before  her 
marriage  wit})  S.)  presumptively  en- 
titled to  the  next  eventual  estate  in  the 
income.  DANIELS  aud  LOTT,  J.J., 
contra.  (Id.) 

28.  Under  a  devise,-  in    1834.  to  the  tes- 
tator's eon,  "  G.  in   trust,  and   for  the 
nse  of  his  children,    and   their  heirs, 

-  reserving  the  income  of  the  above 
property  for  the  benefit  of  my  son  G., 
and  his  children,  during  their  natural 
life,"  stating  that  it  is  the  testator's 
•will,  ''  tha!  the  property  devised  should 
remain  undivided,  and  in  common  un- 

.  til  the  youngest  child  shall  have  at- 
tained the  age  af  eighteen  years,"  the 
property  became  vested  in  G.  and  his 
children,  as  tenants  in  common. 
(Fisher  ngt.  Ball,  41JV.  Y.,  416.) 

29.  The   testator,   by  his   will,  gave  to 
,  his  wife  (the  appellant)  ''the  use  of  all 

the  property,  both  real  and  personal, 
he  might  possess  at  his  decease,  as 
long  as  she  should  remain  his  widow  ;" 
and  she  was  "  to  have  and  to  hold  as 
her  own  property,  and  dispose  of  as 
she  miffht  see  fit.  all  Ike  property, 
whether  household  furniture  or  any 
other  kind,  that  she  had  at  the  time  of 
her  marriage.''  After  the  death  or  mar* 
riage  of  his  wife  aforesaid,  be  gave  to 
his  son  (the  respondent),  all  the  prop- 
erty, both  real  and  personal,  he  (tes- 
tator) should  possess  at  his  decease,  as 
aforesaid,  by  his  paying  "  all  debts 
that  shall  be  outstanding  against  me 
at  the  time  of  the  decease  or  marriage 
of  my  wife  ;"  and  paying  M.  a  legacy 
of  $100  one  year  after  his  \rife's  de 
ctuse,  or  marriage.  The  wife  surviv- 


ing, in  an  action  brought  by  her,  for  a 
construction  of  the  will: 

Held  (DANIELS  and  MURRAY,  JJ.,  con- 
tra), that  the  debts  of  the  testator 
should  be  paid  out  of  the  remainder  or 
residuary  estate  or  interest  given  to 
the  son,  and  that,  to  effect  this  purpose, 
the  real  property  should  not  be  sold  to 
pay  such  debts,  except  subject  to  the 
use  thereof  given  to  the  widow  during 
her  life  or  widowhood.  [Brown  agt. 
Brown,  41  N.  Y.,  507.J 

30.  Held,  further,  that  upon  her  mar- 
riage, if  she  should  marry  the  appellant 
would  become  entitled  to  her  dower 
in  the  testator's  estate.  (Id.) 

3.1.  Held ',/«7-<Afr(WooDETJFF  and  LOTT, 
JJ.,  contra),  that  the  word  "property" 
in  this  clause,  giving  to  the  appellant 
all  the  property  she  had  at  tlie  rime 
of  her  marriage  with  the  testator, 
only  included  that  remaining  in  ipecie, 
at  the  time  of  his  death,  and  that  she 
had  no  claim,  under  that  clause,  to 
compensation  from  the  estate,  for  the 
value  of  property  owned  by  her  at  the 
time  of  her  marriage,  which  had  beea 
used  up,  worn  out,  or  otherwise  con- 
sumed and  destroyed  ;  nor  to  money 
received  by  the  testator  from  her  at 
the  time  of  their  marriage.  (Id.) 

b2.  Held,  also,  that  it  was  just  to  chargei 
the  costs  of  obtaining  the  construction 
of  the  will,  upon  the  testator's  estate, 
both  real  and  personal,  so  that  the  ap- 
pellant's life  interest,  and  the  respon- 
dent's residuary  estate,  should  each 
bear  its  proportion.  (Id.) 

See  CONTRACT.    (41  JV.  Y.) 

TRUSTS  AND  TRUSTEES.    (Id.) 

33-  A  testator,  after  making  various  be- 
quests, and  giving  "all  the  rest,  resi- 
due and  remainder  "  of  his  estate,  boih 
real  aud  personal,  nnto  his  children 
living  at  his  decease,  and  to  the  issue 
of  such  of  them  as  should  then  be  dead, 
empowered  his  executors  to  sell  his 
real  estate,  in  these  words  :  ''And  I 
authorize  and  empower  my  executors, 
*  *  to  sell  all  or  any  part  or  my 
real  estate,  at  any  time,  in  his  or  their 
discretion,  at  public  or  private  sale, 
and  to  execute  valid  deeds  of  convey- 
ance for  the  same,  to  the  purchaser  or 
purchasers  thereof.''  Held  that  the 
will  gave  a  cleur  power  of  sale  to  the 
executors,  as  to  the  testator's  lands. 
Tha  the  power  was  a  general  power 
in  trust  under  our  statutes,  and  the 
trusts  were  authorized  by  the  statute. 
And  that  a  sale  of  the  lands  by  the  ex- 
ecutors, under  the  power,  was  legal, 
and  passed  a  good  title  to  the  parohjut- 


NEW  YORK  PRACTICE  REPORTS. 


697 


Digest. 


er.    CLERKB,  P.  J.,  dissented.     (Hu,n- 
nier  agt.  Rogers,  55  Barb.,  85.) 

34.  A  testator,  by  his  will,  devised  and 
bequeathed  to  his  wife  all  his  real 
and  personal  property,  for  life  or 
•widowhood,  and  after  her  death  or 
re  marriage,  he  devised  all  his  real 


property  to  his  three  eldest  sons,  F., 
P.  and  J.,  to  be  divided  equally  be- 
tween ,them.  To  his  son  H.  he  gave 
his  choice  of  choosing,  on  hit  (the 
testator's^  decease,  a  guardian,  and 
being  apprenticed  to  a  trade,  and,  after 
the  expiration  of  his  apprenticeship, 
to  be  paid  $100  by  F.,  P.  and  J.  jointly, 
out  of  the  real  estate;  or,  if  he  pre- 
ferred it,  the  testator  gave  him  one- 
fourth  part  of  his  real  property,  after 
the  decease  or  re-marriage  of  his  mo- 
ther, to  share  equally  with  F.,  P.  and 
J.  In  an  action  brought  by  the  heirs 
of  H.  to  recover  tin  undivided  fourth 
part,  of  the  land,  under  the  will:  Held, 
1.  That  the  true  question  was,  did  H. 
elect  to  receive  the  bench' ts  to  be  de- 
rived from  the  first  branch  of  the  be- 
quest ;  or  did  he  elect  to  take  under 
the  devise  of  the  real  estate ;  not 
whether  he  afterwards  so  acted  as  to 
carry  out  the  intentions  of  the  testator 
in  respect  to  the  first  branch.  2.  That 
the  will  being  explicit,  and  requiring 
the  choice  to  be  made  at  the  decease 
of  the  testator,  viz.,  at  once,  after  the 
provisions  of  the  bequest  should  be- 
come known  to  the  legatee,  he  was 
bound  to  malce  the  election  at  the  time 
speciiied  ;  and  that  infancy  was  no  ex- 
cuse tor  not  making  such  an  election. 
3.  That  upon  the  question  whether  or 
not  H.  elected  to  take  the  lands,  the 
plaintiffs,  claiming  under  him,  had  the 
affirmative,  and  it  was  not  enough  for 
them  that  the  defendants  did  not  prove 
that  lie  did  not  elect  to  take  them,  but 
the  plaintiff's  must  prove  that  he  did  so 
elect,  before  they  could  claim  the  bene- 
fit of  his  election.  4.  That  if  II.  was 
bound  at  once  to  make  an  election, 
and  if  he  did  make  it  in  favor  of  the 
legacy,  though  he  was  under  age.  and 
never  received  the  $100.  he  could  not 
afterwards  change  the  election  ;  and 
the  olily  claim  he  could  have  upon 
the  land  was  his  lien  upon  it,  created 
by|  the  will,  for  the  payment  of  the 
money.  (Starring  agt,  Jiorren,  55 
tiarl.,  595.) 

35.  And  the  Referee  having  found,  as 
facts,  that  H.  chose  to  have  a  guardian 
and  learn  a  trade,  and  to  be  paid  the 
$100  as  provided  in  the  will;  that  he 
never  elected  to  |take.  or  maniiesled 
his  preference  for,  a  share  in  the  real 
estate,  until  after  the  decease  of  his 
mother:  Held,  that  these  fauts  war- 


ranted the  conclusion*  of  law  that  H. 
had  no  right  to  a  share  of  the  real 
estate,  until  he  made  choice  of  it,  as 
mentioned  in  the  will;  that  he  was  to 
make  that  choice  on  the  death  of  the 
testator,  and  could  not.  wait  till  the 
death  of  his  mother,  and  then  make  it ; 
and  that  having  chosen  the  first  alter- 
native, he  could  not  afterwards  choose 
or  claim  any  part  of  the  real  estate, 
even  though  the  $100  had  never  beeu 
paid. 


WITNESS. 

1.  In  an  action  for  work,  labor  and  ser- 
vices, several  witnesses  were  asked.  " 
how  much  were  the  services  of  the  plain- 
tiff worth,  with  board  ?"    Others  were 
asked,  ''how  much  were  his  services 
worth,   over  and  above    his    board?" 
Held,    competent,  although  it   did  not 
appear  that  the  witnesses  were  com- 
petent   to  speak   of   the   value  of  his 
board.     (Following  the  dtccision  in  the 
case  of  Leivis  agt,    ZVidtejf,  20  Barb., 
387.)    (Stevens  agt.  Benton,  ante,  13.) 

2.  One  of  the  plaintiff's  witnesses  being 
asked,   "what  was  plaintiff  receiving 
from  Griffin!" — for  whom  plain  tiff  had 
worked  at  the  same   business  previous 
to   working  for  the  defendant.     Held, 
clearly  improper.    A  new  trial  granted 
upon  this  exception.     (Id.) 

3.  .A  motion  to  set  aside  an  order  ap- 
pointing a  referee  to  take  the  deposi- 
tion of  a  witness,  under  §  401  of  the 
Code,  can  be  made  only  by  the  vitnest, 
whose  deposition  is  sought,    The  party 
obtaining  it  should  not  be  embarrasse'd 
by  any  motion  of  the   adverse  party  to 
set  it  aside.     (Ramsey  agt.  Gould,  ante, 
62.) 

4.  A  witness    called  as  an  expert.  r»as- 
sed  his  direct  examination,   showing 
that  the  debtor  had  falsified   some   of 
his    books  of  account,   &,c :    On    his 
cross-examination  he  refused  to  answer 
'questions  irrelevant  to  the  matter  at  is- 
sue, claiming  the  protection  of  the  reg- 
ister, and  pleading  that  a  truthful  ans- 
wer would  bring  upon   him  moral  tur- 
pitude, or  would  tend  to   degrade  and 
humiliate  him.     The  witness   is  a  for- 
eigner, and  the  questions  asked   refer- 
red to  a  time  previous  to  his  residence 
in  the  United  "States: 

Held,  That  ns  the  question  pat  to  the 
witness  did  not  relate  to  any  matter  of 
fact  in  issue,  or  to  any  matter  contain- 
ed in  his  direct  testimony,  and  as  a 
truthful  answer  to  it  would  tend  to  de- 
gr.ide  him,  he  was  not  bound  to  an- 
swer it.  (In  re  Lewis,  ante,  155.) 
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5.  The  law  in   regard   to  prohibiting  an 
attorney  or  counsel  of  a  party,  from  tes- 
tifying to  the  statements  of  his  client 
against  his  consent,  is   the  same  now 
as  it  was  before   the   Code  made  par- 
ties competent  witnesses,  for  or  against 
themselves.    Per  FOSTER,  J.    (Brand 
agt.  Brand,  ante,  193.) 

6.  The  decision  in  the   case  of    Whtling 
agt.  Barney.  (30  N.  T.,  330,)  in  which 
Judge  SELDEN  came  to  the  conclusion 
that  the  rule  is  changed,   does  not  de- 
clare any  such  changed  rule  ;  as  each 
of  the  four  judges  who  concurred  with 
him  in  a  reversal  of  the  judgment  of 
tne  supreme  court,  did  so  on  the  ground 
lhat  the  communication   was   made  to 
the  counsel  in  the  presence  of  tlie  adverse 
parti/,  and  that,   therefore,    it  was  not 
confidential.    The  decision  of  the  case, 
therefore,  was  made  irrespective  of  the 
provisions  of  the  Code,  and  in  conform- 
ity with  the  pre-existing  rule,  that,  to 
be  privileged,  the  communication  must 
have   been  confidential.    Besides,   the 
Code  (  $  390)  does  not  furnish  any  rea- 
son for  changing  tlie  rule  of  evidence. 
Per  FOSTER",  J.    (Id.) 

7.  The  former  rule  which  forbids  the  cleric 
of  the  attorney  or   counsel  of  a  party 
from  testifying  to  communications  of 
til*  party  made  to  his   counsel,   in  the 
presence  of  the  clerk — they  being  con- 
fidential and  privileged — is  still  iu  force. 
Per  FOSTEK,  J.     (Id.) 

8.  Communications  to  counsel  made  in 
the  presence  of  the  ad  verse  party  are 
not  privileged,  and  the  counsel  is  a  com- 
petent witness  thereon  ;  but  where  the 
counsel  testifies  that,  the  adverse  party 
•was  not  present  all  the  time   at   the  in- 
terview, while  the  communications  of 
the  plaintiff   were    being   made   to  his 
counsel,  and  he    (the  counsel)   was  al- 
lowed by  the   referee,   against  object. 
ion,    to  testify,   us   well  to   what   the 
plaintiff  said  while  the  defendant  was 
absent,  as  what,   he  said  while  he  was 
present :  held,  error.     Per  FOSTER,  J. 
(Id.) 

9.  A  subscribing  witness  to  a  deed  is  with- 
in the  same  principle  which  allows  the 
subscribing  witness  to  a  last  will   and 
testament,  to   give  his  opinion  of  the 
sanity  of  the  testator,   and  may   give 
his  opinion   (though  not  an  expert)  as 
to  the  competency   of  the   grantor  to 
contract,  at  the  time  of  the  execution 
of  the  deed.     (Id.) 

10.  Where  a  witness,  not  properly  an  ex- 
pert, but  a  person  of  high  character, 
was  called  to  testify  as  to  the  compe 


tency  of  the  plaintiff  for  the  transac 
tion  of  business,  whom  he  had  known 
for  many  years,  -was  asked  the  follow- 
ing question:  "Where  any  fear  of  diffi- 
culty might  threaten  him  or  his  prop 
erty,  would  he,  in  your  judgment,  b^ 
easily  persuaded  to  do  any  act,  dicta 
ted  by  any  person  he  considered  » 
friend?" 

Held,  that  the  witness  was  competent  to 
answer  this  question,  on  the  ground 
that  the  acts  and  conduct  of  the  plain- 
tiff, and  of  his  family,  in  regard  to  his 
business  matters,  winch  he  (the  wit- 
ness) had  testified  to,  made  him  so. 
That  is,  such  statements  rendered  the 
witness  competent,  in  connection  there- 
with, to  expressau  opinion.  (Id.) 

11.  Where   evidence    is  offered  for  the 
purpose  of  impeaching  the  testimony 
of  a  witness,  his  attention  should  first 
be  called  to  such  evidence,  and  an  op- 
portunity be  given  him  to  answer  with 
his  attention   thus   awakened.      ( Lee 
agt.  Ckadsey,  3  Keyes,  225.) 

12.  It  is  not  competent,  in  order  to  im- 
peach a  witness,  to  prove  that  he  had 
said  that   in   such   a   case  as   that  in 
which    his   testimony    WHS  given,  he 
•would  swear  falsely.'    (Id.) 

13.  Of   two  subscribing  witnesses  to  a 
will,  one  was  a  legatee   and  resided 
out  of  the  state.     The  other  witness 
was  competent,  and  his  testimony  con- 
cerning tlie  execution  of  the  will  was 
full  aird  complete.     As  the  will  could 
have   been  proved  without  the  testi- 
mony of  the  non-resident  witness: 

Held,  that  the  devise  to  him  was  not 
rendered  void,  bv  the  provision  of  2 
E.  S.,  65,  §  50.  (Cornell  agt.  Woolley, 
3  Keyes,  378.) 

14.  Circumstances  attending  the  examin- 
ation of  a  witness,  may,  without  coun- 
tervailing   proof,    become     so    over- 
whelming  as   utterly    to   destroy   his 
evidence.    (  Wright  agt.  Paige,  3  Keyes, 
581.) 

15  After  impeaching  witnesses  are  shown 
to  be  acquainted  with  the  general 
moral  character  of  the  person  whose 
credit  is  assailed,  and  they  declare  it 
bad,  the  question  of  credit  is  then  for 
the  jury,  under  proper  comments  from 
the  court,  without  any  inquiry  of  the 
discrediting  witnesses,  as  to  whether 
they  would  believe  him  under  oaili. 
(Id.) 
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Bee  SUBORNATION  OF  PERJYRY.     (40 

jr.  Y.) 

SUPPLEMENTART         PROCEEDINGS. 
(Id.) 

16.  One  convicted  of,  and  sentenced  for 
the  crime  of  burglary  in  the  third  de- 
gree, is  thereby  rendered  incompetent 
as  a  witness    in  any  cause,   civil  or 
criminal,  although    at  the  time  of  such 
conviction  and  sentence,  he  was  under 
sixteen  years  of  age,  and   under  the 
•tatntes  (chap.  100,  Laws  of  1840,  chap. 
24,  Laws  of    1850),  sent  to  the  House 
of   Refuge   and  not  to   state    prison. 
(People  agt.  Park,  41  N.  Y.,  21.) 

17.  After  a  party  has  been  permitted  to 
testify  without  objections  to  transac- 
tions between  himself  and  a  deceased 
person,  iu  an  action   between  himself 
and  the   representatives  of  such    de- 
ceased  person,  it  is  error  to  strike  out 
this  evidence,  even  on  the  motion  of 
such    representative.         (Ouinn     agt. 
Lloyd,  11  N.  Y.,  349J 

18.  A   parfy,  against  whom  a  witness  is 
called  and  examined,  cannot  lie  by  the 
speculate  on  the  chances,  first  learning 
•what  the  witness  testifies,   and  then, 
when   he  finds  the  testimony  unsatis- 
factory, objecting  either  to  the  compe- 
tency of  the  witness  or  to  the  form  or 
substance  of  the  testimony.     (Id.) 

See  DEED.     (41  Jf.  Y.) 
EVIDENCE.    (Id.) 

19.  Proof  that  a  witness  had  told  to  others 
the  same  story  he  testifies  to,  is  inad- 
missable  for  the  purpose  of  corrobor- 
ating his  testimony.      Hence  the  testi- 
mony  of  the   plaintiff,  showing  that 
facts  sworn  to  by  a  witness  were  pre- 
viously communicated  to  him  by  the 
latter,  can  scarcely  be  regarded  as  any 
legal  evidence  to  confirm  the  witness. 
(Butler  agt.  Truslow,  55  Barb.,  293.) 

20.  Where  a  referee  stated,    in  his  re- 
port,   that  there   were   many  circum- 
stances tending  to  weaken  and  disparage 
the  testimony  of  a  witness,  yet  that  in 
view  of  all  the   circumstances   he  felt 
impelled  to  believe  him  in  a  specified 
particular :  Held,  that  this  was  a  pro- 
per case  for   the    application   of    the 
maxim,  Falsus  in  uno',  falsns  in  omni- 
bus.    (Id.) 

21.  Where    the  testimony  of  a  witness 
WAS  improbable,  and  inconsistent  with 
the  surrounding  facts  ;  was  contradic- 
ted   by  the  defendant  and    by  the  cir- 
cumstance* ;  the  witness   contradicted 
and  impeached  himself,  by  his  writings 
and  acts  ;  all   the   defendant's  witnes- 
au<*  contradicted  him ;  and  he  was  uus- 


tained  by  no  witness  and  by  no  cir- 
cumstance :  field,  that  it  would  be  a 
mockery  of  justice  to  sustain  a  judg- 
ment founded  upon  his  testimony. 
(Id.) 

22.  Under  the  section  of  the  Code,  declar- 
ing that  a  parry  shall  not  be  allowed 
to  oe  examined  as  a  witness  in  his  own 
behalf,  "  in  respect  to  any  transaction 
or  communication   had   personally  by 
said    party   with  a    deceased  person, 
against  a  party  who  are  executors  or 
administrators  of  ench  deceased  per- 
son," a  plain- ill',  in   an   action  against 
an  executrix,   cannot   be  allowed  to 
testify  as  to   notes  made   by   the   de- 
ceased to  the  order  of,  and  indorsed 
by,  the  plaintiff,  and  whjch  were  trans- 
actions had  personally  between  them. 
(Strong  agt.  Dean,  55  Barb,,  337.) 

23.  In  such  a  case,  the  test  of  the  admis- 
sibility  of  the  testimony  is,  does  it  tend 
to  prove  what  the  transaction  was  f 
(Id.) 

24  In  an  action  to  recover  damages  for 
fraudulently  adulterating  milk  by  ad- 
ding water  to  it,  which  was  after- 
wards mixed  with  the  milk  of  the 
plaintiff  and  others,  his  assignors,  at  a 
cheese  factory,  witnesses  who  were 
farmers  and  dairymen,  and  well  ac- 
quainted with  the  article  of  milk,  are 
experts,  and,  as  such,  competeut  to 
testify  whether  the  article  delivered 
looked  and  tasted  like  milk  and  water 
or  not.  (Lane  agt.  Wilcox,  55  Barb., 
615.) 

See  MARRIAGE.    (Id.) 


WRIT  OF  ERROR. 

1.  Upon   a  writ   of  error,   in  criminal 
cases,  the  review,  both  in  this  and  the 
supreme  court,  is  confined  to  questions 
of  law  arising  upon  exceptions  taken 
upon   the   trial,  and  errors   appearing 
upon  the   record.     The  evidence  con- 
stitutes no   part    of  the    record,   and 
must   be   disregarded,  except  for  the 
purpose  of  determing   the  materiality 
of  exceptions.     (People  ugt.  Thompson, 

2.  An   appeal   will   not  lie  to  this  court 
from  a  judgment  of  the  supreme  court 
upon  an  award  of  arbitrators.     The 
proper  method  of  review,  if  such  judg- 
ment is  reviewable  in  this  court,  ig  by 
writ  of  error.     (Freeman  agt.  KendalL 
41  N.  Y.  518.) 

See  INDICTMENT.    (41  If.  Y.) 

MUKDEU.      (Id.) 


700 


NEW  YORK  PEACTICE  REPORTS. 


Digest 


WRIT  OF  INQUIRY. 

1.  The  practice  which  was  prescribed 
by  the  Revised  Statutes,  prior  to  the 
Code  of  Procedure,  requiring  the  clerk 
to  assess  the  plaintiffs  damages  on 
default,  demurrer,  or  confession,  in 
certain  specified  cases — leaving  the 
damages,  in  all  other  cases  of  default, 
to  be  ascertained  by  a  sheriff's  jury, 
upon  a  writ  of  inquiry — is  substan- 
tially continued  by  the  Code ;  only 
that  in  cases  where  the  taking  of  an 
account,  or  the  proof  of  any  fact,  is 
necessary  to  enable  the  court  to  give 
judgment,  the  court  may,  iu  its  diacre- 


tion,  order  a  reference  for  that  pur- 
pose.     (Kreita  agt.  Frost,   55  Barb., 

474.) 

2.  In  a  suit,  however,  a  writ  of  inquiry 
was  never  ordered  ;    and    a   sheriffs 
jury  would    have    no  jurisdiction    to 
assess  damages.     ( Id.) 

3.  Hence  an   order  allowing  a  writ  of 
inquiry,  to  have  the  damages  assessed 
by  a  KheritTg  jury,  in  an  equity  case, 
although  it  be  entered  on  the  consent 
of  the   defendant's   attorney,   is  alto- 
gether null    and  void,  since  the  Code. 
In  such  a  case  the  reference  is  proper. 
(Id.) 
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contract  under  the  rule  which  al- 
lows subscribing  witnesses  to  a 
will  to  testify  to  the  mental  ca- 
pacity of  a  testator 193 

STAMPS  U.  S. 

When  note  properly  stamped,  al- 
though put  on  months  after  its  de- 
livery   515 

SUMMARY  PROCEEDINGS. 

Instituted  before  a  justice  of  tlio 
marine  court,  N.  Y. — how  review- 
ed   121 

SUPPLEMENTARY  PROCEED- 
INGS. 

County  judge  no  power  where  exe- 
cution has  not  been  issued  to  bis 
county 1GD 

SURETY. 

Right,  of  subrogation  at  law  and  in 
equity — accommodation  iudorser, 
wnen  discharged  by  payment  of 
note  by  a  third  person 389 

w. 

WILL. 

Power  to  sell  by  executors,  when 
fairly  implied 102 

WITNESSES. 

Testimony  when  conflicting,  how 
weighe'd 127 


COURT  OF  APPEALS. 


DECISIONS  RENDERED  JUNE    1870. 

Judgment  affirmed. 
Brandon,  plaintiff  in  error,  agt.  The  People,  defendants  in  error. 

Judgment  afirmed  and  the  court  below  directed  to  proceed  in  the  execution  of  the  judgment. 
Heal,  plaintiff  in  error,  agt.  The  People,  defendants  in  error. 

Judgments  affirmed  with  costs. 

Salisbnry,  executor,  agt.  Peck. 

The  Buffalo,  New  York  and  Erie  R.  R.'Co.  agt.  Lampaon,  executor,  &c. 

Hathaway  agt.  Brayman.        /^-*-^\  /^>. 

Barker  agt.  Bradley  and  others,  executor,  &c. 

Bulger  agt.  The  Albany  Railway  Company. 

Richter  agt.  Poppenhausen  and  executors. 

The  Monterey,  Coopers  Plains,  P.  Post  and   Corning  Plank  Road   Company  agt. 

Chamberlain.  /~*^~~\        /•• 

Wetmore  agt.  The  Brooklyn  Gas  Light  Company. 

Wetmore  agt.  The  Atlantic  White  Lead  Company. 

Chubbuck  agr.  Veruam. 

Davison  agt  Bromley  and  another. 

Loeschigh  agt.  Burdick  and  another. 

The  People  ex  rel.  Benjamin  and  others  agt.  Hillhouse,  Comptroller,  &c. 

Block  and  others  agt  The  Columbian  Insurance  Co. 

Develin  agt.  The  Second  Avenue  R.  R.  Company. 

The  Mechanics'  and  Farmers'  Bank  agt.  Wixon  and  others. 

Wheeler,  executor,  &.C.,  agt.  The  New  York  Central  R  R.  Co. 

Lawrence,  et  al..  agt.  Campbell,  Sheriff,  tfco. 

Lewi*  agt.  The  Park  Bank. 

The  Park  Bank  agt,  WaUou. 

Tucker  agt.  Griffin. 

Whit*  agt.  Southland,  late  Sheriff. 

Thorn  agl.  Knapp. 

Uugeroan  and  another  agt.  The  Troy  and  Boston  R.  R.  Co. 

Sheldon  agt.  Sherman  and  another. 

The  Chatham  Bank  agt.  Hoyt,  et  al. 

Kinnear  agt.  Rogers. 

Laagtiou  agt.  Middah  and  another. 

Voi*  XXXIX.  45 
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Decisions  Court  of  Appeals. 

Jitdgments  reversed  and  new  trial  ordered,  costs  to  abide  the  event, 

Mead  and  another  agt.  Sheppard  and  another,  im  pleaded  &c. 

Justice  agt.  Lang  and  another. 

Sands,  receiver,  &c.,  agt.  Hill. 

Johnson  agt.  Kennedy.  .  . 

Clark  agt.  Cottrell. 

Williams  agt.  Manning,  administrator,  &c. 

Order  affirmed  and  judgment  absolute  against  plaintiff,  with  costs. 

Loop  and  another,  administrators,  &c.  agt.  Litchfield  and  another. 

Harty,  administratrix,  &.c.  agt.  The  Central  Railroad  Company  of  New  Jersey. 

Judgment  modi/led  by  deducting  the  recovery,  seven  dollars  and  interest,  from  the  datt 
of  the  recovery,  and  as  so  modified,  affirmed  with  costs. 

Dexter,  administratrix,  agt.  The  Syracuse  and  Binghampton  and  New  York  Rail* 
road  Company.  .    . 

Appeal  dismissed  with  costs. 
Hall  agt.  Dole.  .  t 

Judgment  reversed  and  judgment  ordered  for  defendant,  with  costs, 
The  People,  ex.  rel.  Adsit  and  others  agt.  Allen,  comptroller. 

Orders  reversed,  with  costs,  and  motion  ofrelators  denied  with  costs. 

The  People  ex  rel.,    Schenectady  Astronomical   Observatory  agt.  Allen,  comp- 
troller.        

Judgment  of  General  Term  reversed  and  that  of  County  Court  affirmed  with  costt. 
Shapley  agt.  Abbott. 

Judgment  reversed  by  default,  nev>  trial  ordered  ;  costs  to  abide  event. 
Bryant  et  al.  agt.  American  Telegraph  Company. 

Order  of  General  Term  reversed,  and  judgment  of  Special  Term  affirmed  with  costt. 
Purdy,  admx.  agt.  Huntington,  Impleaded,  &c. 

Judgment  affirmed  by  default  with  costs. 

Morewood  and  others  agt.  Jewitt  and  another. 

Meyers  agt.  Houseman     Order  affirmed  and  judgment  absolnte  for  the  plaintiff  fojr 

the  amount  of  the  note,  with  interest  from  October  15,  1867,  with  costs  to  be 

paid  out  of  the  estate. 
Worth  agt.  Case  and  others  exrs.  &c.    Judgment  reversed  and  complaint  dismisped 

with  costs. 
The  People  of  the  State  of  New  York  agt.  the  Central  R.  R.  Co.  of  New  Jersey. 

Order  affirmed  and  judgment  absolute  for  plaintiff  with  costs. 
Fi»k  agt.  Sixth  Avenue  R.  R.  Co. 
Yutes  agt.  Mott,  impleuded,  &.c.  ..2 
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Decisions  Court  of  Appeals. 

Order  reverted  with  coits  and  motion  to  change  place  of  trial  granted. 
Leland  agt.  Hathorn. 

Order  affirmed  und  judgment  absolute  for  plaintiff,  in  the  folknnngfem  (form  witk 

plaintiff.) 

Dyckmnn  agt  Valient  and  others. 

Rt-aryument  ordered 

Morgan  agt.  Skidmore. 

Morgan  agt.  Skidmore. 

Parmenter  agt.  Roth  and  another  in  two  cases., 

Brown  agt.  The  New  York  Central  Railroad  Company. 

Van  Brunt  ngt.  Applegate. 

Hamilton  agt.  Van  Rensselaer. 

Kelly,  sheriff,  agt.  Crappo  and  others. 

Neil  agt  The  Tenth  National  Bank  of  New  York. 

People,  &c.  agt.  Miller  and  others. 


NOTE. 

The  case  of  Tovmtend  agt.  Hendrickt  (39  How.,  475),  was  unanimously  reverted 
by  the  Court  of  Appeals,  during  the  October  Term,  1870. 


ERRATUM. 

In  the  ease  of  Purvii  agt.  Gray,  (ante,  p.  1,)  on  the  second  line  from  the  bottom, 
read  "defendant"  instead  of  plaintiff.  Also  on  third  line  from  the  top  on  p.  2  read 
"granted'7  instead  of  denied. 


